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(8^t«mb«r  X^  UBI.) 
CALDWELL  ▼.  EITDDT. 
[1  Pae.  SS9.] 
Objkctioks  to  Airswn  ni  thi  SumMK  Coun. — Aa  obj«otloii  tlut  u 
■mwer  does  not  eoiit»iii  facto  ntfllciMit  to  oonstitnta  a  defenM 
may  be  nwda  in  tin  mprcmB  eowi  ior  tb«  drat  tima. 
SiifB. — If,  however,  tba  aniwar  ecmtaina  ahjf  dcfauaa,  th«  objectiou 
mnat  ba  oramiled.  \ 


An  objeeUon  that  the  knnrer  eotttalui  InecHulatMit  defenMi  cannot 
Ite  made  by  demnrrer,  bat  bj  nuAton  to  atrilu  ont,  or  to  reqaira 
Um  defenduit  to  elect  upon  whioli  defenae  ba  wtll  atand. 

IuPBOTUKKTS  —  Pdbuo  Lands  —  8au  —  CoHBimxATioir. —  ImproTe- 
nienta  upon  the  public  landa  are  lawful  aubjeeta  of  tale  and  are  a 
■nfildent  oonaideraUon  to  support  promiasorj  notes  and  other 
contracto. 

"DtraiBK — iKUxQVicr  or  ConaiMSATioir. — Inadequacy  of  conaldera- 
tion  is  DO  defense  to  an  action  on  a  promiasory  note  nnleea  there 
was  fraud  also  on  the  part  of  the  promisee. 

VoiOABLx  Coimacn — InBAin  PEBaoH — Pebsoitai,  pBiviunBa. — The 
contract  of  an  fnaane  peraon  Is  merely  voidable,  not  absolutelj 
void.  The  right  to  avoid  it  is  a  perional  right  which  can  only 
be  exerciaed  bj  the  inaaue  person,  or  his  guardian,  or  legal  repre- 
•NitatiTea.  Other  parties  to  the  contract  who  are  of  sound  mind 
are  not  affected  until  it  U  avoided  by  the  party  entitled  to  dia- 
aSinn  It 

AnoDina  GoKrKacr — RBTusir  or  CoK8iDEBi.tBHr. — The  insane  person 
may  not  diaaffirm  hi*  contract  without  returning  the  considera- 
tion. 

Idaho,  ToL  £—1 


a  Caldwbll  v.  Ruddy,  [Sup.  Ct. 

Argument  tor  Bespondent. 

SvBETT — CoMPBiBHCT  OF  Principal. — A  surety  to  e  promisaor^f  not« 
ia  deemed  to  contract  that  the  principal  nwlcer  is  in  everj  w»7 
competent  to  contract  in  the  way  he  htui  done, 

(BfU&bne  by  the  eonrt,} 

APPEAL  from  Diatrict  Court,  Nez  Perce  Coimty.     BererBcd. 

The  facts  are  sufficiently  stated  in  the  opinion, 

A.  E.  lehBin,  for  Appellant. 

The  answer  does  not  stftt^facts  sufficient  to  constitute  a  de- 
fense, and  may  be  raised  in  supreme  court  for  first  time,  citing 
Raekell  v.  Moore,  29  Cal.  437.  The  aTerment  of  tender  in 
the  answer  is  insufiSdent,  as  there  is  no  all^^tion  that  the  ten- 
der was  kept  good.  (Jouett  v.  Wagner,  2  Bibb,  269,  5  Am. 
Dec  602,  Eetee's  Pleading,  11,  140,  746;  Bedington  v.  Chase. 
34  Cal.  666.)  The  answer  contains  inconsistent  defeneies. 
(Dertiy  v.  Qailup,  6  Minn.  119;  Avid  v.  Butcher,  2  Kan.  135; 
Eensley  v.  Tartar,  14  Cal.  508 ;  Kuhlond  v.  Sedvick,  17  Cal. 
123;  Bell  v.  Brown,  22  Cal.  671;  Baird  v.  Morford,  29  Iowa, 
631;  Adamt  v.  Trigg,  37  Mo.  141.)  There  are  no  facts  set  up 
which  constitute  fraud  on  this  point.  (See  Tissot  v.  Throckmor- 
ton, 6  Cal.  471;  Bigelow  on  Frauds,  409;  Chitty  on  Contraota, 
4th  ed.,  528;  Bigelow  on  Estoppel,  437,  467;  McMurras  v.  Gif- 
ford,  6  How.  Pr.  14;  Bigelow  on  Frauds,  p.  64  sec.  4;  Walker 
V.  Sedwick,  8  Cal.  398;  Houseman  v.  Chaae,  12  Cal.  290; 
Blen  V.  Bear  River  Water  etc.  Co.,  20  Cal.  602,  81  Am.  Dec. 
132;  2  United  States  Digest,  707  (N.),  fi82.)  The  plea  of  ten- 
der admits  the  contract  (2  Parsons  on  Contracts,  5th  ed.> 
638.) 

Huston  &  Gray,  for  Respondent. 

The  evidence  is  not  properly  before  the  court  that  plain- 
tiff shonld  have  moved  for  new  trial,  and  if  refused,  appealed 
from  order  and  embodied  evidence  in  bill  of  exceptions. 
(Jone$  V.  SJiay,  50  Cal.  608 ;  Watson  v.  3aa  Francisco  etc. 
B.  B.  Co.,  50  Cal.  623.)  The  answer  set  up  the  following 
defenses:  1.  Denial  of  partnership  of  defendant  and  Michael 
Buddy,  deceased;  2.  Partial  want  of  conaideration;  3.  Tender 
and  payment;  4.  Fraud — all  of  which  may  be  plead  in  the  same 
action,  and  in  this  case  were   part   of   the   same   transaction. 
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{Campbell  v.  Wright.  U  Hot.  Pr.  9;  Meyer  v.  Van  ColUm. 
7  Abb.  Pr.  282;  Durant  v.  Oardner.  10  Abb.  Pr.  445;  Bell  v. 
Brown,  22  CaL  671.) 

PEICKETT,  J.— This  action  was  brou^t  by  the  plaintiff 
against  the  defendant,  in  the  district  court,  upon  two  joint 
and  several  promiBBojy  notes,  alleged  to  have  been  executed 
by  the  defendant  and  one  Michael  Ruddy,  deceased.  Bach  of 
said  notes  are  for  the  fium  of  $2,646.38,  both  dated  March  1, 
J872— one  due  October  15,  1872;  the  other,  October  15,  1873. 
Also  upon  an  account  for  $303.34.  Upon  the  first-mentioned 
note  is  credited  $1,534.13,  January  15,  1873.  The  defend- 
ant's amended  angvrer  consists  of  ten  subdiviBions,  each  of 
which  was,  no  donbt,  intended  as  a  complete  or  partial  defense 
to  the  said  several  causes  of  action,  or  to  some  one  or  more 
of  them.  Such  proceedings  were  had  in  the  district  court  as 
resulted  in  the  striking  out  of  the  seventh  and  nintii  subdivi- 
sions of  the  answer.  The  plaintiS  demurred  in  tiie  court 
below  to  the  amended  answer,  alleging  as  objections  that  the 
second  and  third  subdivisions  are  inconsistent  with  the  tenth, 
and  that  the  sixth  and  eighth  paragraphs  are  inconsistent  with 
each  other;  and  also  specially  demurred  to  the  tenth  para- 
graph, on  the  ground  that  it  constitutes  no  defense  to  the  ac- 
tion. The  district  court  overruled  the  demurrCT,  and  the  plain- 
tiff excepted  to  that  ruling.  The  cause  being  tried  by  a  jury, 
a  verdict  was  rendered  for  the  defendant,  whereupon  a  judg- 
ment was  rendered  against  the  plaintiff  for  costs.  From  that 
judgment  the  plaintiff  appealed  to  this  court.  Much  of  the  mat- 
ter contained  in  the  tran»;ript  was  stricken  out  on  motion,  be- 
cause it  constitutes  no  part  of  the  record ,  not  being  made  such 
either  by  the  statute,  or  by  bill  of  exceptions  or  abatement 

The  case  as  it  now  stands  is  to  be  reviewed  upon  the  judgment- 
roll  alone,  which  consists  of  the  complaint,  amended  answer, 
the  demurrer  to  the  answer,  and  the  decision  of  the  court  there- 
on, and  the  exception  of  the  plaintiff  thereto,  the  verdict,  and 
the  judgment. 

The  plaintiff  and  appellant  claims  that  he  is  entitled  to  a  re- 
versal of  the  judgment  of  the  district  court  on  the  ground  that 
the  amended  answer  does  not  set  forth  a  defense  to  any  of  the 
causes  of  action  alleged  in  the  complaint.     This  brings  ue  to 
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a  consideration  of  Uie  uiBver.  as  upon  a  general  demurrer  to 
the  whole  thereof  on  the  ground  jnat  stated.  This  objection 
may,  no  doubt,  be  raised  in  this  court  for  the  first  time ;  bnt,  in 
detennining  it,  we  mnst  be  governed  by  the  same  mle  that  the 
district  coart  would  have  been  had  it  been  raised  there,  which  is 
that,  if  there  is  any  defense  contained  in  the  answer,  the  objec- 
tion must  be  overruJed.  Upon  an  elimination  of  the  amended 
answer  we  find  that  the  sixth  subdivision  thereof  is  as  follows : 
"For  a  further  and  separate  defense,  avers  that  the  said  notes 
and  accounts  have  been  folly  paid."  This,  if  true  —and  it  is 
admitted  to  be  so,  for  the  purposes  of  this  objection — constitutea 
a  full  and  complete  defense  to  all  of  the  several  causes  of  action 
set  forth  in  the  complaint,  and  this  general  objection  to  the  an- 
swer as  a  whole  must  be  overruled. 

We  now  proceed  to  an  examination  of  the  written  demurrer  in- 
terposed  in  the  district  court,  and  to  review  the  decision  of  that 
court  thereon.  The  first  two  subdivisions  of  the  demurrer  will 
be  considered  together.  The  language  of  the  demurrer  is  that 
several  defenses  have  been  improperly  united,  but  the  objection 
urged  on  the  argument  is  that  the  second  and  third  paragraphs 
of  the  answer  are  inconsistent  with  the  tenth,  and  that  the  sixth 
and  eighth  paragraphs  are  contradictory  and  inconsistoit  with 
each  other.  And  the  specifications  of  the  particulars,  as  con- 
tained in  the  demurrer,  clearly  show  that  the  real  grounds  of 
the  objection  are  based  upon  an  alleged  inconsistency  between 
the  specified  portions  of  the  answer,  and  not  upon  an  improper 
joinder  of  defesises.  An  objection  that  a  pleading  contains  in- 
consistent allegations  or  denials  cannot  be  made  by  demurrer. 
The  grounds  upon  which  a  party  may  demur  are  specified  and 
enumerated  in  the  statute,  and  he  mnst  be  limited  to  the  statu- 
tory grounds.  That  a  pleading  contains  inconsistent  allega- 
tions or  defenses  is  not  one  of  these  grounds.  When  this  objec- 
tion exists  it  should  be  taken  advantage  of  by  motion  to  strike 
out,  or  to  require  the  party  pleading  to  elect  between  tiiem.  The 
first  and  second  subdivisions  of  the  demurrer  were  therefore 
properly  overruled, 

The  third  subdivision  of  the  demurrer  is  directed  to  the  tenth 
paragraph  of  the  answer.  It  is  in  efFect  an  objection  that  that 
paragraph  does  not  contain  facts  sufiicient  to  constitute  a  de- 
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fecse  to  any  of  the  cansee  of  action  set  forth  in  the  complaint, 
and  it  epecifiea  the  particulars  in  vhich  it  is  claimed  to  be  de- 
ficient.  The  tenth  paragraph  of  the  answer  is  as  follows :  "For 
a  further  and  separate  defense  defendant  avers  that  the  said 
notes  were  procored  from  the  said  Michael  hy  the  said  plaintiff 
hj  frsad  and  misrepresentation;  that  the  pretended  considera- 
tion for  said  notes  was  certain  improvements  upon  a  certain 
piece  or  parcel-of  government  land  in  said  coonty;  and  the  de- 
fendant alleges  that  the  said  plaintiff,  in  order  to  secnre  the 
execution  of  the  said  notes  by  the  said  Michael,  and  welt  know- 
ing that  the  said  Michael  was  then  sick,  and  was  laboring  under 
both  jAysical  and  mental  derangement,  which  rendered  him 
wholly  incapable  to  transact  his  own  business,  falsely  and 
fraadalently  represented  to  the  said  Michael  that  he  wae  the 
owner  of  the  said  lands  and  tfae  improvements  thereon,  and  that 
the  same  was  then  worth  the  sum  of  the  said  notes ;  and  the  said 
Michael  at  that  time  was  the  father  in  law  of  the  said  plaintiff, 
and  bad  full  confidence  in,  and  fully  believed  all  the  representa- 
tions  made  by,  the  said  plaintiff,  and  was  thereby  induced  to 
Bign  the  said  notes;  and  the  defendant  alleges  the  fact  to  be 
that  the  said  land  and  improvements  were  not  worth  the  said 
amotint,  or  any  amount  in  excess  of  $1,600,  and  that  the  said 
plaintiff  well  Imew  the  same;  and  defendant  avers  that  the  said 
pluntiff  was  not  tfae  owner  of  tfae  said  land  or  improvements, 
or  any  portion  thereof  more  than  one-half  of  the  same,  and 
plainldff  well  knew  tfae  same  at  the  time;  and  defendant  avera 
that  the  most,  if  not  all,  of  said  improvements  were  znade  by 
one  James  Pierson,  and  that  he,  said  Pierson,  was  the  owner  of 
at  least  one-half  hereof — all  of  which  waa  well  known  to  said 
plaintiff." 

This  portion  of  the  answer  is  clearly  intended  to  show  illegal- 
ity  in,  or  failure  of,  consideration,  either  in  part  or  in  whole,  for 
the  promissory  notes  alleged  to  have  been  made  by  the  defend- 
ant and  his  deceased  father,  Michael  Ruddy,  in  his  lifetime,  and 
fraud  on  the  part  of  the  plaintiff  in  procuring  the  execution  of 
the  notes  by  the  said  Michael  Ruddy ;  but  it  is  wholly  insuffi- 
dent  for  either  purpose.  The  sale  of  improvements  upon  the 
public  lands  of  ttie  United  States  is  not  prohibited  by  any  law, 
neither  is  it  against  sound  morals,  public  policy,  or  public  inter- 
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eets;  and  there  U  no  reason  why  they  may  not  be  proper  sub- 
jecta  of  sale,  and  serve  aa  actual  value  and  valuable  considera- 
tion for  promisaory  notes  and  other  contracts. 

It  is  apparent  that  an  entire  want  of  conGideration  is  not  ro* 
lied  upon  as  a  defense,  because  it  is  admitted  by  defendant  that 
the  land  and  improvements  sold  were  worth  the  sum  of  $1,600. 
The  defendant  does  not  aay  that  his  father  did  not  get  all  the 
property  for  which  the  notes  were  given,  but,  in  effect,  that  it 
was  not  worth  the  price  agreed  to  be  given  therefor.  This  is 
merely  alleging  inadequacy,  not  failnre,  of  consideration.  This 
ia  no  defense,  unless  there  was  also  fraud  on  the  part  of  the 
plaintiff  in  inducing  the  purchaser  to  believe  it  to  be  of  greater 
value,  which  we  shall  presently  consider.  It  is  not  the  duty  of 
courts  to  relieve  parties  from  the  obligations  of  their  contracts, 
fairly  made,  because  they  are  disadvantageous  or  foolish,  but  to 
enforce  them.  Courts,  both  of  law  and  of  equity,  refuse  to  dis- 
turb contracts  on  grounds  of  mere  inadequacy,  whether  the  con- 
sideration is  of  benefit  to  the  promisor  or  of  injury  to  the  prom- 
isee.    (1  Parsons  on  Contracts,  436.) 

It  is  alleged  in  this  portion  of  the  answer,  it  ia  true,  that  the 
plaintiff  was  not  the  owner  of  more  than  one-half  of  the  im- 
provements sold  to  Michael  Buddy,  but  that  one  James  PiersoD 
was  the  owner  of  at  least  one-half  thereof ;  but  it  is  a  sufBcient 
anaww  to  this  allegation  that  it  nowh^e  appears  that  said 
Michael  Buddy  in  his  lifetime,  or  his  heirs  or  repreeentativee, 
have  ever  been  disturbed  in  their  possession  of  the  property,  or 
that  Pierson  has  ever  asserted  any  rights  thereto;  but  even  if  he 
had  done  so,  and  the  purchaser  had  been  actually  evicted  from 
a  portion  of  the  premises  and  improvements,  he  could  not  avoid 
payment  of  the  notes  wilhout  first  surrendering  or  offering  to 
surrender  the  remainder  to  the  plaintiff,  so  that  both  parties 
mi^t  be  remitted  to  their  original  rights. 

Upon  the  question  of  mental  incapacity  of  Michael  Ruddy  to 
make  the  notes,  it  is  sufficient  to  say  that  this  constitutes  no 
defense  in  favor  of  this  defendant.  The  contract  of  an  insane 
person  is  voidable  only,  not  absolutely  void.  (2  Blackstone's 
Commaitaries,  291;  2  Kenfs  Commentaries,  6th  ed.,45I.)  The 
right  to  avoid  it  is  a  personal  right,  which  can  only  be  exercised 
by  the  insane  person,  or  his  guardian  or  representatives.     The 
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contract  is  binding  npon  the  party  vho  ia  of  sound  mind,  and 
his  liabilil^  ia  not  affected  until  it  ia  avoided  by  the  party  enti- 
tled to  diaaflBrm  it.  Nor  eonld  Michael  Buddy  have  diaaffinned 
flie  note  on  this  ground  without  returning  the  property.  A  per- 
Bon  may  not  diaaffirm  or  reacind  a  contract  and  yet  retain  any 
portion  of  the  consideration.  The  only  exception  to  thia  rule 
ia  when  the  property  ia  entirely  worthleaa  to  both  parties.  In 
inch  case  the  retiim  would  be  a  ueeleas  ceremony,  which  the  law 
never  reqoirea.  The  purchaaer  cannot  derive  any  baiefit  from 
a  pnTchaae  and  yet  reacind  the  contract.  It  mnat  be  nullified 
m  toto  or  not  at  all.  It  cannot  be  enforced  in  part  and  re- 
scinded in  part  And  if  the  property  would  be  of  any  benefit 
to  the  aeller  he  ia  equally  bound  to  return  it.  He  who  would 
rescind  a  contract  must  put  the  otha-  party  in  aa  good  a  situa- 
tion aa  he  waa  before;  otherwiae  he  cannot  do  it,  (Chitty  on 
Contracts,  276.)  And  so,  as  to  all  the  other  aJlegationa  in- 
tended to  show  fraud,  the  same  rules  and  principles  apply.  One 
of  the  two  joint  and  several  makers  of  a  promissory  note  cannot 
defend  on  the  groiind  that  the  signature  of  the  other  maker  waa 
procured  by  fraud.  If,  as  ia  alleged,  the  defendant  aa  a  matter 
of  fact  executed  the  notes  as  surety  for  Michael  Ruddy,  then  his 
standing  is  in  no  respect  better,  for  a  surety,  guarantor,  or  in- 
dorser  of  a  promiaaory  note  ia  deemed  in  law  to  contract  that 
the  principal  maker  of  the  note  waa  in  every  way  competcait  to 
contract  in  the  manner  he  baa,  and  that  the  Lnatrument  is  a 
binding  obligation  upon  said  maker. 

This  Eubdiviaion  of  the  answer  doea  not  contain  facts  suffi- 
cient to  constitute  any  defense  to  the  notes,  and  the  demurrer 
thereto  ought  to  have  been  austained  by  the  district  court,  and 
for  that  reason  the  judgment  most  be  reversed  and  the  cause  re- 
manded. 


SCHNBIDEB  V.    HOBfiW,  [Sup.  Ct. 

Opinion  of  the  Court— Uorgftn,  C.  J. 


(Septanlwr  U,  1881.) 
SCHNEIDER  v.  HTJSSEY. 

[1  Fftc.  343.] 

Passaue  or  Act — Appbovai,  ft  Qovxuk» — Statdtott  Cohbtructioit. 
The  word!  "paaikge  of  tli«  act"  in  n  itatut«  m«ui  its  tpproTBl, 
or  the  time  when  the  aot  takee  effect. 

Acnona — ^LiinT*TKm»— Bak  of  Statute. — An  act  limiting  the  tima 
within  which  an  action  nuy  be  commenced  provided  that  caiUM 
of  action  which  had  theretofore  accrued  might  be  commenced 
within  the  whole  time  allowed  t^ -the  atatnte  after  iti  ptiBsage. 
Betd,  that  the  bar  of  the  aUtuto  did  not  b^n  to  run  until  the 
statute  took  effect. 

LnnTATioiT  or  Acnoita — Dodbt  Rebolvd  dt  Favob  or  Ckeditobb.— 
It  li  a  well-aettled  rule  that  when  there  is  doubt  ai  to  the  time 
when  the  limitation  of  an  action  begins  to  run  nnder  a  statute, 
that  conEtmctlon  mnat  be  given  which  is  moat  favorable  to  the 
eommon-law  rigfata  of  the  citizen. 

APPEAL  from  District  Coart,  Idaho  Count;.    Affirmed. 

J.  Bramback,  for  Appellants. 

Hneton  &  Gray,  for  Beepondente. 

No  briefs  can  be  found  on  file  with  tbe  record  of  this  cose. 

MORGAN,  C.  J. — This  action  waa  bronght  on  a  promissor; 
note  given  by  defendants  to  ttke  plaintiffs,  a  copy  of  which  ap- 
pears in  the  complaint  filed  in  tbe  court  below.  The  note  was 
dated  October  31,  1874,  and  was  due  on  demand.  Suit  was 
commenced  on  the  same,  February  28,  1880.  Defendants  plead 
the  statute  of  limitations.  Plaintiffs  moved  for  judgment  on 
the  pleadings,  which  motion  was  allowed  by  the  court,  and 
judgment  entered  accordingly  for  the  amount  of  the  note,  inter- 
est, and  costs.  From  that  judgment,  defendants  take  an  appeal 
to  this  court. 

The  question  whetiier  this  action  was  barred  by  the  statute 
of  limitations  depends  upon  the  constmction  to  be  given  to  the 
language  contained  in  section  2  of  said  act,  which  states  that 
"when  the  cause  of  action  has  already  accrued,  the  party  wititled 
and  those  claiming  under  him  shall  have,  after  the  passage  of 
this  act,  the  whole  period  herein  prescribed  in  whidi  to  com- 
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mence  sn  action";  which  peilod,  at  the  time  of  the  commence- 
meat  of  this  snit,  waa  five  years.  The  qnefition  is  as  to  whether 
the  words  "paeaage  of  the  act"  mean  when  it  ia  signed  by  the 
governor,  or  when  by  law  the  act  goes  into  efteet.  The  first  sec- 
tion of  the  set  of  January  16,  187£,  fixes  the  time  when  this 
act,  among  others,  takes  ^ect,  which  is  Jaly  1,  1875.  It  will 
not  be  contaided  that  one  section  of  an  act  will  take  effect  or 
be  in  force  at  any  earlier  date  than  other  sections  unless  the  act 
itetif  shall  so  state.  There  is  no  clause  in  this  act  providing 
that  Uua  section  shell  take  effect  sooner  than  any  other  section 
of  the  same  act  This  section,  therefore,  and  no  clause  of  it, 
can  take  effect  until  the  first  day  of  July,  1875.  The  words 
"passage  of  the  act,"  while  they  have  a  technical  meaning  which 
is  well  understood,  in  this  connection  and  as  need  in  the  section 
referred  to,  must  be  held  to  mean  the  time  when  the  act  takes 
effect.  Any  other  conetmction  of  the  words  would  give  life 
and  action  to  this  section  before  it  can  have  any  such  life.  The 
same  constmction  of  these  words  was  given  in  the  case  of 
Rogen  v.  Vast,  6  Iowa,  408.  The  court  there  say :  "A  promi- 
nent objection  made  by  the  defendant  is  that  the  right  of 
pre-^nption  was  taken  away  by  the  act  of  24th  of  January, 
1857,  which  repealed  all  prior  acts  allowing  a  preemption  on 
the  swamp  lands,  but  with  a  proviso  saving  all  actual  settlers 
on  said  lands  at  the  time  of  the  passage  of  the  act.  As  the  act 
was  passed  in  January,  and  the  petitioner  began  his  improve- 
ment in  June,  the  defendant  insists  that  the  former  acquired 
no  right  of  pre-emption,  he  not  being  a  settler  at  the  passage 
of  the  act.  Bnt  the  objection  is  not  well  founded.  This,  and 
nmilar  expressions  in  statutes,  has  legal  reference  to  the  time 
of  tiieir  taking  effect.  No  other  conetructioii  would  be  consis- 
t«9rt  with  that  requirement  of  the  constitution,  which  provides 
that  the  laws  shall  be  published  before  they  take  effect."  It  is 
also  the  well-scitled  rule  of  courts  that  when  there  is  doubt  as 
to  the  time  when  the  limitation  commences  to  run,  that  con- 
struction should  be  given  which  is  most  favorable  to  the  en- 
forcement of  the  common-law  rights  of  the  citizen. 
The  judgment  of  the  court  below  is  therefore  affirmed. 
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PEOPLE  V.  McDonald. 

[1  Pbc.  345-1 

iKBTRTTCTioiTa — Mauck — MuBDES. — An  instruction  that  "nuillce  in  al- 
w%jt  to  be  implied  when  the  eircimutances  of  the  killiiit;  nhow 
ui  abandoned  and  malignant  beart"  ia  not  objectionable  under 
a  statute  which  provides  that  "malice  is  to  be  implied  when  no 
considerable  provocation  appeara,  or  when  all  the  circumstancea 
ol  the  kitliog  show  an  abandoned  and  malignant  heart." 

Bauk. — It  is  not  necesMiry  to  give  an  instmction  in  the  exact  lan- 
guage of  the  atatatA,  and  it  would  be  erroneoiu,  in  eome  oasea, 
to  do  bo;  it  is  Buffielent  if  the  substance  is  eorrectlf  given. 

APPEAL  from  District  Court,  Owyhee  Coiinty.     AflSrmed. 

Alanson  Smith,  for  Appellant. 

The  court  erred  in  defining  the  crime  of  mnrder.  When  the 
court  inatructs  the  jury  to  find  that  the  circtunstances  of  the 
killing  showed  an  abandoned  and  malignant  heart  from  some 
or  any  of  the  circumstances,  while  the  statute  requires  them  to 
find  it  from  all  the  circumstances,  the  instmction  ia  erroneous. 
Where  considerable  provocation  appears,  there  is  no  implied 
malice.  It  must  appear  that  there  was  malice  aforethought, 
either  espress  or  implied,  to  support  a  verdict  of  murder  of  any 
degree.  (8  Bishop's  Criminal  Law,  6th  ed.,  675,  697.)  The 
defendant  should  be  found  guilty  of  the  lesser  offense,  to  wit, 
murder  in  the  second  degree,  where  the  verdict  is  found  upon 
a  presumption  of  guilt  arising  from  the  evidence,  or  upon  the 
conclusive  implication  of  malice.  {People  v.  Walter,  1  Idaho, 
386;  Johnson  v.  Commonwealth,  24  Pa.  St.  386;  State  v.  Me- 
CormicJc,  27  Iowa,  402 ;  People  v.  Gibson,  17  Cal.  283,  and  cases 
there  cited.) 

Thomas  D.  Cahalan,  for  the  People. 

If  the  judge  is  not  asked  to  charge  the  jury  on  a  particular 
point  at  the  trial,  it  is  not  error  if  he  omits  to  do  so.  {Bolt 
V.  Weir.  1  AUen,  261;  Burn,  v.  Sutherland.  7  Pa.  St.  103- 
Davis  V.  Elliott.  16  Gray,  90;  Jones  v.  State,  20  Ohio,  34-  Bain 
V.  Dorm.  54  Pa.  St.  124;  Tomlinson  v.  Wallace  16  Wis  224- 
236 ;  Pennock  v.  Dialogue.  2  Pet.  1 ;  Koehler  v.  Wilson  40  Iowa, 
183;  Miller  v.  Bryan,  3  Iowa,  58;  People  v.  Haun.  44  Cal.  9G.) 
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If  the  court  caimot  give  imtructions  without  modifying  the 
Bame,  he  may  refuse  to  give  them.  (Bevan  v.  Hayden.  13  Iowa, 
122-127 ;  Grimea  v.  Martin.  10  Iowa,  347 ;  Carpenter  v.  Stilwell, 
II  N.  T.  61-79;  Lucas  v.  Brooks,  18  WalL  436;  Hodges  v. 
Cooper,  43  N.  Y.  216 ;  Indianapolig  etc.  R.  R.  Co.  v.  Horst,  93 
IT.  S.  291.)  The  court  may  refuse  to  give  instructions  aaked 
where  it  has  already  instructed  fully  on  those  points.  (Kelly 
V.  Jackson,  6  Pet  622-62S ;  Indvarvafolw  etc.  S.  R.  Co.  v.  Horst. 
93  V.  S.  291,  295 ;  Jones  v.  Jones,  71  III.  662 ;  People  v.  Mur- 
ray, 41  Cal.  66;  People  v.  Kelly,  28  Cal.  423;  People  v.  Strong, 
30  Cal.  151;  People  v.  WUliams,  32  Cal.  280;  State  v.  O'Con- 
nor. 11  Nev.  416;  State  v.  Waterman,  1  Nev.  643.) 

MORGAN,  C.  J. — Defendant  was  indicted,  tried,  and  con- 
victed of  murder  in  the  first  degree.  The  first  point  urged  upon 
the  attention  of  the  court,  and  which  seems  to  be  relied  upon  by 
flie  appellant  as  the  main  point,  or  as  the  only  ground  upon 
which  he  aaks  a  reversal  of  tiie  judgment  below  and  an  order  for 
a  new  trial,  is  "that  the  court  erred  in  the  instruction  giving 
the  definition  of  murder,  or  in  the  direction  as  to  when  malice 
ia  to  be  implied.  The  language  of  the  statute  ia  that  malice 
ia  to  be  implied  when  no  considerable  provocation  appears,  or 
when  all  the  circumstsnces  of  the  killiDg  show  an  abandoned 
and  malignant  heart."  The  language  of  the  court  in  the  in- 
struction is:  "Malice  is  always  to  be  implied  when  the  circum- 
stances of  the  killing  showed  an  abandoned  and  malignant 
heart."  The  language  of  the  statute  is  in  the  alternative,  and  is 
equivalent  to  the  following:  Malice  shall  be  implied  either  wh^i 
no  considerable  provocation  appears,  or  when  all  the  circum- 
stances of  the  killing  show  an  abandoned  and  malignant  heart ; 
that  is,  in  eitiier  case  malice  shall  be  implied.  It  is  proper,  then, 
that  the  court  should  give  either  cause  for  the  implication  that 
may,  in  his  judgment,  be  applicable  to  the  evidence. 

The  question  remains,  then,  whether  leaving  out  the  word 
"all"  makes  snch  a  change  in  the  statute  as  to  mislead  the  jury. 
It  is  proper,  first,  to  inquire  what  kind  of  an  error  or  omission 
would  authorize  an  appellate  court  to  reverse  a  judgment  of  a 
conrt  below  and  direct  a  new  trial.  It  is  not  error  to  give  gen- 
eral instmctionB,  and  if  an  omission  occurs  in  a  general  instruc- 
tion, onless  it  actually  misleads  the  jury  and  procures  a  wrong 
verdict,  it  cannot  be  assigned  for  error.     Thompson,  in  hia  work 
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on  Charging  the  Jury,  Bection  81,  says  a  party  caniiot,  in  a 
court  of  error,  avail  himself  of  an  omission  which  he  made  no 
effort  to  have  supplied  at  the  time,  and  cites  a  large  number  of 
authorities  running  through  the  reports  of  a  number  of  the 
states.  Neither  is  it  sufficient  if  there  is  a  mere  tendency  in 
the  instructions  to  mialead  the  jury;  in  such  a  case  also  the  de- 
fendant must  ask  additional  explanatory  instructions  in  order 
to  avail  himself  of  the  defect  in  a  court  of  error.  (Thompson's 
Charging  the  Jury,  sec.  88 ;  Kenan  v.  Eollowajf,  16  Ala.  53,  50 
Am,  Dec.  162.)  A  proper  jury  ia  composed  of  men  of  sound 
judgment  and  ordinary  iniellig^ce.  It  cannot  he  supposed 
that  such  men  would  infer  from  this  instruction  that  they  were 
to  take  a  part  of  the  circumstances  and  from  these  imply  malice ; 
such  men  would  know  that,  when  the  court  said  the  circumstan- 
ces of  the  killing,  all  the  circumstances  were  intended,  and  not 
a  part. 

It  cannot  he  said,  and  it  is  not  said,  by  the  appellant  that  this 
instruction  in  the  form  given  misled  the  jury,  and  it  can  scarcely 
be  said  that  it  had  a  tendency  even  to  mislead  the  jury.  The 
word  "all,"  in  the  connection  used,  is  a  word  of  emphasis  only, 
and  is  not  in  any  sense  essential  to  the  completeness  of  the  di- 
rection. The  court  is  never  required  to  give  instructions  in  the 
exact  language  of  the  statute;  it  would  be  in  some  cases  erron^ 
ous  to  do  bo;  it  is  sufBcient  if  the  substance  is  correctly  given. 
When  all  the  instructions  are  taken  together  no  improper  infer- 
ence can  be  drawn.  The  jury  are  repeatedly,  and  in  differing 
language,  charged  that  every  reasonable  doubt  arising  from  the 
evidence  must  be  resolved  in  favor  of  the  defendant.  This  rea- 
sonable doubt  is  defined  in  the  instructions  to  be  not  speculative 
in  its  nature,  but  a  real  uncertainty,  and  a  wavering  of  the  mind 
after  consideration  of  all  of  the  evidence;  and  the  concluding 
clause  of  the  instructions  of  the  court  ia,  "You  will  carefully 
consider  all  the  facts  and  circumstances  of  the  case  as  detailed 
by  the  evidence."  The  different  degrees  of  murder  and  man- 
slaughter are  also  clearly  defined. 

The  sii  instnictions  refused  had  been  substantially  and  fully 
given  by  the  court  These  six  instructions  are  clearly  bad  on 
account  of  their  mystical  character  also,  and  appear  to  have  been 
framed  to  confuse  the  jury  instead  of  to  instruct  them.  We 
find  no  error  in  the  causes  assigned. 

Judgment  is  therefore  affirmed. 


BepL  1881]  Gbbti  t.  Knott.  IS 

Aliment  for  Appellant. 

(September  14,  1381.) 
GBETE  -r.  KNOTT. 

(BeptMubw  U,  1881.) 

Hxxm  oir  Armij — Juuoiuin-icKJ^-THAiTaoupT— Snrm.ATii}ir.— 
Upon  tippe>l  from  a  Jodgmeut  upon  the  judgment-roll  &lone  A 
written  eUpnlation  signed  by  both  partiee  etipulaUng  for  judg- 
mmt  in  behalf  of  plaintiff  in  a  certain  snm  ia  properly  no  part 
of  the  jodgment-roU,  and  would,  on  motion,  be  etridcen  out,  yet 
where  inch  atipulation  ii  In*  the  record  without  objection,  and 
is  referred  to  bj  both  parties  in  argument  upon  bearing  the  ap- 
peal, it  will  be  considered  hy  the  court  aa  a  part  of  the  transcript 
by  oonaent  of  partie*. 

JDIMKKRT  OH  BnPui^ATioir— FucTicB.— Whert  a  defendant  itipu- 
Utea  that  judgment  may  be  entered  for  plaintiff  for  ■  eum 
greater  than  that  demanded  in  the  complaint  a  judgment  for  aueh  - 
aau  la  proper. 

APPEAL  from  Diatrict  Court,  Alturas  County.    Affirmed. 

Edward  Nugent  for  Appellant. 

The  defendant  was  not  within  the  jnrisdiction  of  the  court; 
it  then  becMnea  the  dnty  of  the  respondent  to  show  that  per- 
sonal jnriBdiction  was  acquired  at  the  time  the  judgment  was 
rendered.  If  this  is  done  by  publication,  it  must  appear  that 
all  tbe  reqnirementa  of  the  statute  were  strictly  compUed  with. 
{Qatpin  v.  Page,  18  WalL  850;  8.  C,  3  Saw.  103,  Fed.  Cas.  No, 
5206;  Neff  v.  Petmofer,  3  Saw.  295,  Fed.  Cae.  No.  10,085; 
Pennoyer  v.  Neff,  95  IT.  S.  714;  Webster  v.  Reid.  11  How.  437; 
Freeman  on  Judgments,  3d  ed.,  eecs.  125, 1S7;  Starbvck  v.  Mur- 
rm/.  5  Wmd.  148,  21  Am.  Dee.  172;  Belcher  v.  Chambere,  53 
CaL  635;  BnOy  v.  Seaman,  30  CaL  618;  Jordan  v.  Oiblin,  12 
CaL  101;  Eicketton  v.  Richardson,  26  CaL  155;  McMinn  v. 
Whelan,  27  Cal.  314;  Gray  v.  Larrimore,  4  Saw.  644,  Fed.  Cas. 
No.  5721.)  The  paper  appearing  in  the  transcript  indorsed 
"Stipulation  for  Judgment"  is  merdy  an  agre^nent  concerning 
one  of  tiie  thirteen  causes  of  action  set  forth  in  the  complaint, 
and  is  treated  as  such  by  both  the  plaintiff  and  the  court,  since 
the  judgment  is  on  default,  and  the  right  to  render  it  based 
on  Qie  serrice  by  publication.  The  statute  provides  that  the 
sole  eridenoe  of  an  appearance  shall  be  an  answer,  demurrer, 
«i  written  notice  of  an  appearance.    A  court  cannot  change  this 
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requir^nent  of  the  statute.  {Steinbach  v.  Lees,  27  Cal,  298; 
Olidden  V.  Packard,  28  Cal.  651.)  There  ia  nothing  in  the  rec- 
ord to  show  that  the  defendant  signed  the  stipulation  in  ques- 
tion, proof  of  which  should  appear  and  should  be  in  the  jndg- 
meDt-roU  if  .ihe  court  is  t«  take  judicial  notice  of  it.  (Joyce  v. 
Joyce,  5  Cal.  449 ;  Litchfield  v.  Burwell.  6  How.  Pr.  341.) 

Bichard  Z.  Johnson,  for  Respondent. 

The  first  three  specifications  of  error  do  not  arise  upon  the 
record  as  presented  upon  this  appeal.  (Wetherbee  v.  Carroll, 
33  Cal.  5S3;  Sharp  v.  Daugney.  33  Cal.  506,  614;  Jfoirw  v.  An- 
gel,  43  CaL  240 ;  Barper  v.  Minor,  27  CaL  109 ;  AhhHi  v.  Doug- 
laes,  28  Cftl.  296.)  It  may  be  admitted  that  a  judgment  with- 
out jurisdiction  is  void,  and  for  the  purposes  of  this  appeal, 
that  a  defendant  may  show  a  want  of  jurisdiction  whenever 
and  wherever  he  is  confronted  with  a  judgm^t,  but  no  such 
showing  is  made  in  this  case,  and  in  its  absence  the  couri;  will 
not  presume  error  and  contradict  the  record.  Every  act  of  a  court 
of  competent  juri.sdiction  is  presumed  to  have  been  rightly  done, 
and  every  matter  adjudicated  becomes  a  part  of  the  record. 
(Voorheea  v.  Bank  of  United  States,  10  Pet  470;  Odlpin  v. 
Page,  lb  Wall.  365.)  In  this  case  there  was  no  adjudication 
or  recital  of  service.  (Lich  v.  Stoekdale,  18  Cal.  223,  224; 
Quivey  v.  PoHer,  37  Cal.  463,  464 ;  Reily  v.  Lancaster,  39  Ce!. 
366,  356 ;  Eilel  v.  Foote,  39  Cal.  441 ;  Sharp  v.  Brvnninge,  35 
Cal.  633,  634 ;  Hahn  v,  Kelley,  34  Cal.  407,  408,  419,  420,  426, 
428 ;  Yastault  v.  Austin,  36  Cal.  695,  696 ;  McCaviey  v.  Fulton, 
44  Cal.  361.)  A  judgment  does  not  depend  upon  the  clerical 
duty  of  making  up  the  judgment-roll  or  preserving  the  papers. 
(Freeman  on  Jndgments,  sec.  87;  Lick  v.  Stockdaie.  18  Cal. 
219,  223;  Sharp  v.  Lumley,  34  Cal.  612,  614.)  The  judgmtsit 
was  by  consent  and  no  appeal  will  lie  therefrom;  it  was  ordered 
entered  in  accord  with  the  prayer  of  the  complaint  and  a  sljpnla- 
tioD  on  file.  (Spinetti  v.  Brignardello,  63  CaL  283.)  A 
judgment  entered  upon  stipulation  will  not  be  reviewed. 
(Mecham  v.  McKay,  37  Cal.  158;  Thompson  v.  Connolly,  48 
Cal.  636 ;  Meerholz  v.  Sessions,  9  Cal  277 ;  Brotherton  v.  Hart, 
11  Cal.  405;  Coryell  v.  Cain,  16  Cal.  572;  Sleeper  v.  Kelly,  32 
Cal.  456 ;  Imley  v.  Beard,  6  Cal.  666.)  Stipulations  in  actions 
pending  iiled  or  entered  of  record  are  solemn  agreements  be- 
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tveen  the  parties  and  with  the  conrt,  and  courts  are  bound  to 
aiforce  them.  {Meagher  v.  Qagliardo.  35  Cal.  606,  606;  Btatka 
V.  American  Tract  Society,  4  Sand.  438 ;  Siaplet  v.  Parker,  41 
Barb.  648 ;  Oakley  v.  Aspinwaa,  2  Sand.  7.) 

BUCK,  J,- — The  plaintiff  filed  his  complaint  in  this  action  on 
the  third  day  of  October,  1879.  SummonB  was  issued  on  the 
same  day,  but  personal  service  was  never  effected.  An  attempt 
at  service  was  made  by  publication  on  the  twenty-seventh  day  of 
April,  1880.  The  following  stipulation  was  entered  of  record 
in  the  case  and  filed : 

"In  the  District  Court  of  the  Second  Judicial  Diririct,  in  and 

for  Idaho  Territory,  Owyhee  Covnty. 
"JOHN  OEETE   '\ 

WM.  B.  KNOTT.  / 

"It  is  stipulated  by  and  between  the  parties  hereto  that  in  the 
item  of  the  complaint  containing  the  account  of  Timothy  War- 
ren against  the  defendant,  be  barged  to  the  amount  of  $677, 
on  account  of  a  failure  of  certain  credits  allowed  in  the  com- 
plaint, and  ttiat  the  whole  judgment  be  enlarged  to  embrace  said 
Bum.  WM.  B.  KNOTT. 

"April  87,  1880." 

On  the  same  day  judgment  was  entered  in  compliance  with 
the  prayer  of  the  complaint  and  that  stipulation  on  file  for 
$4;891.89  and  costs  and  disbursements.  The  said  stipulation 
was  the  only  appearand  of  the  defendant  in  the  case.  The 
case  comes  to  this  court  on  an  appeal  from  tiie  judgment,  and 
tiie  record  consists  of  the  judgment-roll  alone.  The  appeal 
seeks  to  reverse  the  judgment  on  the  following  grounds:  1,  Be- 
cause the  record  shows  that  the  defendant  was  a  nonresident 
and  does  not  show  sufiicient  service  of  the  summons  to  give  the 
court  jurisdiction  of  the  person  of  defendant;  2.  That  there 
was  no  waiver  of  service  of  the  summons;  3.  That  the  paper 
appearing  in  the  transcript  marked  "Stipulation  for  Judgment " 
was  not  an  appearance  on  the  part  of  the  defendant;  4.  That 
the  record  does  not  show  that  said  stipulation  was  signed  by 
defendant,  and  that  proof  of  such  signature  should  appear  in 
the  judgment-Toll. 
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Id  the  argnment  of  the  case  the  attention  of  the  reepectiTe 
attorneys  was  given  chiefly  to  two  points:  1.  Wheth^  the  ser- 
Tice  of  the  BnmnionB,  as  shown  by  the'  record,  was  suflScient  to 
give  the  court  juriscliction ;  2.  Whether  the  paper  indorsed 
"stipulation"  was  sufficient  to  sustain  the  judgment. 

The  first  point  is  a  question  of  great  importance,  inrolTing 
the  validity  of  serrice  of  summons  by  publication,  much  die* 
cussed  in  later  decisions  in  federtU  and  state  courts. 

The  judgment  of  the  court,  however,  is  based  in  this  case 
on  the  stipulation  for  judgment,  and  it  is  not,  therefore,  neces- 
sary to  consider  the  first  point.  The  paper  marked  "Stipulation 
for  Judgment"  properly  forms  no  part  of  the  judgm^t-roU,  and 
under  former  decisions  of  this  court  would  have  been  stricken 
out  on  motion,  had  such  a  motion  been  made.  Sut  as  it  is  made 
a  part  of  the  transcript,  find  no  objection  being  made  to  it,  and 
the  attorneys  of  the  respective  parties  having  given  prominoice 
to  it  in  the  argument,  the  court  is  of  the  opinion  that  it  should 
be  considered  as  a  part  of  the  record  by  consent  of  parties.  This 
paper  is  entitled  and  filed  as  other  papers  in  the  action.  Ap- 
pellant claims  that  it  has  reference  to  but  one  specified  item  in 
the  complaint.  But  in  direct  terms  it  refers  to  the  whole  judg- 
ment. In  terms,  it  stipulates  that  that  item  be  enlarged  to 
$600,  and  that-  the  whole  judgment  be  enlarged  to  include  that 
amount  The  whole  judgment,  by  reasonable  construction,  is 
the  judgment  asked  for  in  the  complaint.  The  court  is  of  the 
opinion  that  this  writing,  in  terms,  consents,  at  least,  that  the 
judgment  altered  according  to  the  prayer  of  the  complaint  be  oi- 
larged  by  $600.  If  advantage  was  taken  of  defendant  in  enter- 
ing judgment  too  soon,  or  contrary  to  the  terms  of  the  stipula- 
tion, the  defendant  might  have  had  it  corrected  in  the  court  be- 
low under  section  68  of  the  Code  of  Civil  Procedure.  The  judg^ 
ment  recites  that  it  was  entered  according  to  the  prayer  of  the 
complaint  and  the  stipulation  on  file.  Even  without  reference 
to  the  terms  of  the  stipulation,  from  the  terms  of  the  judgment 
we  presume  that  the  truth  of  the  recitals  was  established  by  com- 
petent evidence  to  the  satisfaction  of  the  court,  but  the  evidence 
should  form  no  part  of  the  judgment-roll. 

The  judgment  is  affirmed. 

Morgan,  C.  J.,  and  Prickett,  J.,  concurred. 
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(September  13,  19B2.) 

PEOPLE  V.  MOONET. 
[2  Pk.  87*.] 

IfmaouM  TJims  Biatute — Dbok^  of  CBna — IimvDonom.— 
Dpon  B  trial  for  mnrdBr  m  instruction  to  ttut  effect  that  tli* 
defCDdsnt  k  gniltf  of  murder  in  t^ie  flrrt  degree  if  the  jury  be- 
lieve from  the  evideiice,  beyond  a  reuonable  doubt,  that  the 
deeeMed  was  killed  by  defendant  while  defendant  vae  attempting 
to  commit  a  robbery,  ii  correct  under  a  statute  which  makes  such 
oSenae  murder  in  the  first  d^jee. 

AmAij — ^Recobd  on  Aftkal — PREsmfpnoirB — ^Iitbtboctioits.— Upon 
an  appeal  from  a  judgment  of  conviction  in  a  eriminal  case,  in 
tha  absence  of  the  evidence,  the  instructions  will  be  presumed 
eorrect,  if,  under  ai^  possible  state  of  the  evidence,  the  Instruo- 
tlMi  was  autborixed. 

APPEAL  from  District  Court,  Oneida  Connty.    AfBrmed. 
E.  M.  Bennett,  for  Appellant 
W.  A.  Crawford,  Diatrict  Attorn^,  for  the  People. 
No  briefs  were  filed  in  Uus  case. 

PRICKETT,  J.— At  the  Novembei-  term  of  the  district  conrt 
of  the  third  judicial  district,  held  in  and  for  the  count;  of 
Oneida,  A.  D.  1881,  the  defendant  was  indicted  for  the  crime  of 
mnrder ;  and,  upon  a  trial,  was  convicted  of  murder  in  the  first 
decree,  and  thereupon  judgment  of  death  waa  pronounced 
against  him.  From  that  judgment  the  defendant  has  appealed 
to  tttis  court,  and  the  case  haa  been  Bubmitted  upon  briefs,  with- 
out oral  argument  There  is  no  evidence  or  bill  of  exceptions 
in  the  record,  nor  is  there  any  assignment  of  errors  on  file.  We 
are  therefore  left  to  an  examination  of  the  record,  viz.,  the  in- 
dictment, the  instructions  of  the  district  court  to  the  jury,  and 
the  judgment ;  aikl  if  there  be  no  error  apparent  upon  their  face, 
the  judgment  must  be  affirmed.  The  indictment  seems,  npon 
inspection,  to  be  perfect,  and  no  objection  is  urged  to  the  judg- 
ment, but  from  the  tenor  of  the  appellanf a  brief  we  conclude 
that  he  objects  to  the  following  instruction  given  by  the  court 
to  the  jury,  to  wit:  "If  the  jury  believe  from  the  evidence,  beyond 
a  reasonable  doubt,  that  this  defendant  killed  Joel  Hinkley,  and 
Idaho,  Vol.   2—2 
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that  such  killing  vaa  perpetrated  while  the  defendant,  either 
by  himself  or  with  another  person,  waa  attempting  to  commit  ft 
robbery,  then  they  may  find  Ihe  defendant  guilty  of  murder  in 
the  first  degree."  There  being  no  evidence  in  the  record,  upon 
the  familiar  principle  that  he  who  alleges  error  must  ahow  it,  if 
the  instmetion  was  correct  under  any  possible  state  of  the  evi- 
dence, it  must  be  snstained. 

The  statutes  of  this  territory  (section  21  of  the  act  concern- 
ing crimes  and  punishments)  provide  that  involuntary  man- 
slaughter shall  consist  in  the  killing  of  a  human  being,  without 
any  intent  to  do  so,  in  the  commiBsion  of  an  unlawful  act,  or 
a  lawful  act,  which  probably  mi^t  produce  such  a  consequence, 
in  an  unlawful  manner,  provided  that  when  such  involuntary 
killing  shall  happen  in  the  commission  of  an  unlawful  act  which 
in  its  consequences  naturally  tends  to  destroy  life,  or  is  commit- 
ted in  the  prosecution  of  a  felonious  intent,  the  offense  shall  be 
deemed  and  adjudged  to  be  murder.  Section  17  of  the  same 
act  provides  that  all  murder  which  shall  be  committed  in  the 
perpetration  or  attempt  to  perpetrate  robbery  shall  be  deemed 
murder  of  the  first  degree 

Thus  it  will  be  seen  that  section  21  makes  the  unintentionai 
killing  of  a  human  being  committed  in  the  prosecution  of  a  fel- 
onious intent,  morder,  and  section  17  makes  it  murder  in  the 
first  degree,  if  the  intent  was  to  commit  the  felony  of  robbery, 
and  some  others  therein  enumerated.  Under  the  statute,  ttien, 
the  instruction  was  proper;  indeed,  the  court  might  have  in- 
structed the  jury,  under  the  circumstances  stated,  not  only  that 
they  might  £jid  the  defendant  guilty  of  murder  in  the  first  d^ 
gree,  but  that  such  waa  their  duty.  It  is  competent  for  the 
l^slature  to  prescribe  what  felonious  homicides  shall  be 
deemed  murder,  and  to  define  the  degrees.  It  is  the  policy  of 
the  law  to  hold  persons  engaged  in  felonies,  or  attempts  to  com- 
mit felonies,  responsible  for  all  the  consequences  of  their  fel- 
onious acts,  whether  such  consequences  were  definitely  intended 
or  not;  the  intont  to  commit  a  felony  standing  in  the  place  of 
the  malice  in  ordinary  cases  of  murder.  It  follows  that  the  in- 
struction given  being  correct  in  law,  those  adced  by  the  defend- 
ant's counsel,  upon  the  view  that  the  killing,  in  order  to  consti- 
tute murder,  must  have  been  intentional,  were  incorrect,  and 
were  properly  refused. 
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There  beiflg  no  error  either  in  the  giviDg  or  refuaal  to  give 
inrtrocdons,  tiie  jadgmmt  of  the  conrt  below  must  be  affirmed, 
ud  it  is  accordinglj  hereby  atBrmed. 

T\»  canse  is  remanded  to  the  district  court,  with  directioiiB  to 
fix  anew  the  time  for  executing  its  jadgment. 

Morgan,  C.  J.,  and  Buck,  J.,  concurring. 


(September  11,  1882.) 

BUPEET  T.  BOABD  OF  COMMISSIONEES  OF  ALTUEAS 

COUNTT. 

[2  P«c  718.] 

ArvtAi — Statotott  Right. — ^The  ligM    to    appeal,  and    the  maniwr 

of  perfecting  it,  is  whol^  dependent  upon  our  territorial  etat- 

AmMrtmx  JcDauEHT — Osdeb  or  Boasd  qi  ComtTT  Comnsaioir- 
■BB. — Ko  appeal  will  lie  from  the  Judgment  of  the  district  coort 
upon  an  appeal  to  the  district  court  from  an  order  made  bj  the 
board    of  eoont;   commiMionerB .  determining   the    result    ol   an 


SaifB— Wbit  <W  Erbox. — In  each  ease  the  remedy  !■  not  by  appeal 
but  I7  writ  of  error)  and,  aided  by  billi  of  exceptions,  writs  of 
error  fumisb  a  complete  and  perfect  means  of  bringing  eausea 
from  an  inferior  court  to  the  appellate  court  for  review,  and 
for  the  correction  of  errors. 

APPEAL  from  District  Court,  Alturas  County.  The  Judjr- 
meit  appealed  from  being  nonappealable,  the  appeal  is  diemieeed. 

J.  Brnmback,  for  Appellants. 

R.  Z.  Johnson  and  Huston  ft  Qray,  for  Bespondent 

No  briefs  were  filed  in  this  case. 

MOKGAN,  C.  J. — In  the  matter  of  the  motion  to  dismiss  the 
appeal  taken  by  the  board  of  county  commissioners  of  Alturas 
county,  Idaho  territory,  from  the  judgment  of  the  district  court 
of  the  second  judicial  district  in  end  for  said  county  of  Al- 
turae,  entered  in  the  reeorda  of  said  court  on  the  third  day  of 
KoTember,  1881.    It  appears  from  the  record  in  this  cause  that 
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pursuant  to  Uw  an  election  vas  Iidd  in  Alturaa  county,  for  the 
relocation  of  the  county  seat  thereof,  on  the  twelfth  day  of 
September,  A.  D.  1881;  that  on  the  twenty-aecond  day  of 
September,  A.  D.  1881,  the  said  board  of  county  commissioners 
canvassed  the  rotes  cast  at  said  election,  and  duly  entered  the 
result  thereof  in  their  records  on  said  last-mentioned  date; 
that  on  the  first  day  of  October,  A.  D.  1881,  one  Joseph  A.  Ru- 
pert, of  said  county,  took  an  appeal  from  the  order  of  said 
board  declaring  the  result  of  said  canvass  to  the  district  court 
in  and  for  said  county;  that  after  bearing  said  cauae  final  judg- 
m^it  vas  entered  therein,  as  stated,  on  the  third  day  of  Novem- 
ber, 1881.  From  said  judgment  the  said  board  of  county  com- 
missioners attempted  to  take  an  appeal  to  this  court  under  and 
by  virtue  of  sections  641  and  642  of  the  11th  Session  Laws  of 
Idaho.  The  question  is  can  this  cause  be  broi^t  to  this  court 
by  this  method?  At  common  law  appeals  of  this  character  are 
unknown.  (See  Powell's  Appellate  Proceedings,  p.  104,  sec. 
6;  Wiscart  v.  Daucky,  3  Dall.  321;  Curtis'  American  Convey- 
ancer, sec.  185.)  The  right  to  appeal,  therefore,  and  the  method 
of  perfecting  it  is  wholly  dependent  upon  the  statutes  in  force 
in  this  territory.  (See,  also.  United  States  v.  Oilson,  1  Idaho, 
364.)  Section  1869  of  the  organic  act  of  this  territory  states  that 
"writs  of  error,  bills  of  exception,  and  appeals  shall  be  allowed 
in  aU  casee  from  the  final  deciaions  of  the  district  courts  to  the 
supreme  court  of  all  the  territories,  respectively,  under  such  reg- 
ulations as  may  be  prescribed  by  law ;  that  is,  such  regulations 
as  may  be  prescribed  by  the  laws  of  the  territory."  Section  643 
of  the  11th  Session  Laws  of  Idaho  distinctly  and  clearly  sets 
forth  what  class  of  cases  may  be  brought  to  this  court  by  ap- 
peal, as  follows :  An  appeal  may  be  taken  to  the  supreme  court 
from  a  district  court  (1)  from  a  final  judgment  in  an  action  or 
special  proceeding  commenced  in  the  court  in  which  the  same 
is  rendered;  (2)  from  a  judgment  rendered  on  an  appeal  from 
an  inferior  court;  (3)  from  an  order  granting  or  refusing  to 
grant  a  new  trial,  and  from  various  other  orders  mentioned  in 
said  third  clause. 

C31early,  it  is  not  the  duty  of  this  court  to  give  the  words  of  a 
statute  any  other  meaning  than  is  expressed  by  their  l^al  sig- 
nifloation.      It  is  not  the  duty  of  this  court,  nor  has  it  the 
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andiori^,  to  give  a  statute  any  broader  scope  than  that  intcmcled 
by  the  l^slature.  Doee  tiiis  csBe  come  within  the  first  clause 
of  Eaid  BectiOD?  Was  thia  an  action  or  special  proceeding  com- 
menced in  the  diethct  conrtF  fij  virtue  of  section  38,  page 
690,  of  the  Revised  Laws  of  Idaho,  it  became  the  duty  of  the 
said  board  of  county  commiastonerB  to  canvaas  the  votes  caet  at 
aid  election,  and  declare  the  result,  which  they  did.  From  the 
order  declaring  this  result  the  first  clause  of  section  8B,  county 
commiBeioiiers'  law  (Idaho  Revised  Laws,  5S9),  gives  the  right 
of  appeal  to  the  district  court.  Section  26  gives  the  method  of 
^peal.  Section  28  directs  the  clerk  of  the  board  of  county 
commissioners  as  to  his  duties  upon  receiving  the  notice  of  ap- 
peal and  uodertaking.  Section  27  authorizes  and  directs  the 
district  coart  to  hear  the  case  anew,  and  empowers  said  court  to 
atfirm,  reverse,  annul,  or  modify  the  order  of  the  board. 

The  appeal  of  the  respondent  in  this  court  was  taken  from  the 
orda-  of  the  board  in  accordance  with  the  sections  above  set 
forth,  and  the  cause  was  heard  in  the  district  court  on  said  ap- 
peal. We  think  it  must  be  held  that  eaid  action  was  com- 
menoed  when  the  notice  of  appeal  was  filed  with  the  clerk  of  the 
board  of  county  commissioners;  that  the  order  of  the  board  of 
county  commission ers  is  a  constituent  and  necessary  part  of  thia 
caose,  and  the  foundation  of  the  action.  All  the  proceedings 
nntil  the  appeal  was  perfected  were  had  before  the  board  of 
county  commissioners,  or  with  the  clerk  of  said  board.  An  ap- 
peal from  the  order  of  the  board  of  commissioners  necessitates 
such  an  order  by  the  board  as  a  priority  to  the  appeal  and  the 
foundation  thereof.  In  an  action  or  special  proceeding  com- 
m«Med  in  the  district  court  it  will  be  found  that  the  papers 
which  commenced  the  action  are  always  placed  on  file  in  said 
district  court  with  the  derk  thereof;  and  it  is  never  an  appeal 
from  a  judgment,  order,  or  decision  of  any  other  conrt,  trihunal, 
or  board  whatever.  The  ordinary  and  legal  signification  of  the 
word  "appeal"  indicates  that  there  has  been  an  order,  judgment, 
or  deciflion  by  some  inferior  board  or  tribunal.  We  think  it 
muat  be  held  that  this  cause  or  proceeding  was  commenced  before 
the  board  of  county  commissioners,  and  therefore  does  not  come 
imder  the  first  clause  of  section  642.  The  second  clause  of  said 
section  allows  appeals  from  the  judgments  rendered  by  inferior 
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courtji.  A  court  is  a  bod;  in  the  gOTemment  to  which  the  pub- 
lic administeatioii  of  justice  is  ddegated.  The  mie  common 
and  esaexitial  feature  in  all  courts  is  »  judge  or  judges  hftTing 
some  sort  of  judicial  functions,  power,  or  authority.  (BoUTier's 
I^w  Dictiooarj,  373  et  seq.)  Section  190?  of  the  Revised  Stat- 
utes of  the  United  States  specifies  in  what  bodies  or  persons 
judicial  fowet  is  rested  in  the  territories,  namely :  In  supreme 
court,  district  courts,  probate  courts,  and  in  justices  of  the  peace. 
Boards  of  county  commissioners  are  not  among  the  number,  and 
have  no  judicial  functions  or  power,  and  cannot  be  rested  there- 
with; therefore  they  are  not  courts.  This  clause  is  clearly  not 
within  the  third  clause  of  section  642. 

Parties  deeming  themselres  aggriered  by  the  judgment  of  the 
district  court  are  not  without  a  complf^  remedy.  Writs  of 
error,  sided  by  bills  of  exceptions,  hare  for  six  centuries,  under 
the  common  law,  furnished  a  complete  and  perfect  means  of 
bringing  osusea  from  an  inferior  court  to  the  appellate  court  for 
reriew,  and  for  the  correction  of  errors,  if  any  thae  be.  All 
the  rirtuee  of  this  ancient  and  complete  remedy  are  at  the  ser- 
rice  of  the  people  of  this  territory. 

We  think  this  appeal,  not  being  allowed  by  the  statute,  should 
be  dismissed;  and  it  is  dismissed. 

Fridcett  and  Buck,  JJ,,  concurred. 


(8«pt«iBb«r  IS,  isae.) 
TmiTED  STATES  r.  HAILET. 

tS  Pmc.  803.] 
ADMitfisrajLTOB — PusErrmitT  or  Claih  to — Kcnru.  or  Aonon 
AOAnrST  PatSOITAL  REnuEir»TiTC.— Und«r  necUoii  UO,  page 
8f7,  KniMd  I^ws  of  Idaho,  which  proridM  that,  "if  aii7  action 
be  ponding  agalost  the  taaUtor  or  inteaUto  at  th«  time  of  his 
death,  tha  pl&intifT  ihall  ....  present  hit  claim  to  the  ezeoutor 
or  admlniHtratoT  for  allowance  or  rejection,  authenticated,  aa  in 
other  caaes,  and  no  ncavtrj  shall  be  had  in  the  action  nnleas 
proof  be  made  of  the  presenUtion  required  by  the  law,"  an  action 
1^  tha  United  SUtes  which  has  been  revired  against  the  decedent's 
administrator  without  presenUtion  of  plaintiff's  claim  aa  re- 
quired by  statute  will  be  dismiaaed,  as  inch  statute  applies  to 
the  Unitwl  States. 
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Argumant  for  Appellant. 
APPEAL  from  District  Court,  Ada  County.     Affirmed. 

Wallace  B.  Whit^  United  States  District  Attorney,  for  Ap- 
peUant. 

The  conit  belov,  on  motion,  instrncted  the  jar;  to  find  for 
the  defendant,  on  the  ground  that  the  claim  of  appellant  bad  not 
been  presented  to  the  administrator  in  the  manner  prorided  by 
law.  The  motion  should  have  been  d^ed.  No  laches  can  be 
impated  lo  the  pablic  (1  Blackstone's  C<Hnmentaries,  Cool< 
ey's  ed.  847;  Trouiman  v.  May,  88  Pa.  St  46fi;  People  v.  OH- 
hvri.  18  J<dins.  £27;  WaOaet  v.  Min*r,  6  Ohio,  867;  Muathower 
V.  Paiton,  10  Serg,  ft  R.  334, 13  Am.  Dec  678 ;  Bagleif  v.  W^ 
he§,  16  Serg.  ft  R.  845;  SUntgMon  v.  Baker.  4  Mass.  £88,  8 
Am.  Dec.  236;  Ang^  on  limitatione,  aeca.  34^0.)  A  statute 
cannot  derest  the  public  of  any  rights  nnlees  specially  named 
therein.  (8  Bacon's  Abridgment,  92,  "E"-6;  Vniied  StateM  v. 
Herron.  20  WaU.  £51;  United  Staiea  v.  KnigM,  14  Pet  315.) 
No  claim  of  the  United  States  is  barred  by  statate  of  limita- 
tions unless  eaqireesly  named  in  the  United  States  statute  laws. 
{VniUd  States  v.  Thompson.  98  U.  8.  487;  MeKeehan  v.  Cota- 
monvealih.  3  Fa.  St  161;  People  v.  Gilbert.  18  Johns.  <N.  T.) 
227;  United  States  v.  Hemm,  20  WalL  261;  Angell  <m  lAttd' 
tations,  sees.  34-40.)  The  law  prescribing  the  time  a  claim  most 
be  filed  against  decedent  estates  is  a  statute  of  limitation. 
{Wren  v.  Splann,  1  How.  (Mies.)  15;  ParmUee  v,  McNutt.  9 
Kiss.  (1  Smedee  ft  M.)  179;  United  States  v.  Boar.  2  Mason, 
311,  Fed.  Cas.  No.  15,373.)  If  the  United  States  are  not  bound 
t^  section  131  of  the  Berised  Statutes  of  Idaho,  they  are  not 
bonnd  b;  section  140  of  the  samei  The  time  prescribed  within 
which  a  claim  must  be  presented  against  a  decedent  estate  does 
not  apply  to-a  state  oi  the  United  States.  (Parmilee  v.  Mc- 
Nutt.  9  Miss.  (1  Smedes  ft  M.)  179;  United  States  v.  Williams, 
6  McLean,  133,  Fed  Gas.  No.  16,721 ;  Gaussen  v.  United  States', 
97  V.  S.  685;  Booth  v.  United  States,  11  Gill  &  J.  373;  United 
States  V.  Backus.  6  McLean,  443,  Fed.  Cas.  No.  14,491.)  The 
United  States  statutes,  section  955,  has  been  complied  with  in 
this  case  by  the  voluntary  appearance  of  defendant  Hailey. 
(Wilson  V.  Codman,  3  Cranch,  193.)  Claims  of  the  United 
States  against  estates  of  deceased  persons  are  not  governed  by 
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probate  laws,  (Untied  States  v.  Hoar,  2  Maeon,  311,  Fed.  Cas. 
No.  15,373;  United  States  v.  Backus.  6  McLean,  433,  Fed.  Cas. 
No.  14,491.) 

B.  Z.  Johnson  and  Huston  &  Qraj,  for  Reepondent 
Afl  no  proof  of  the  presentation  of  the  claim  in  Has  suit  to  the 
kdminietrator  waa  made  in  the  court  below,  it  was  proper  to 
direct  a  verdict  for  the  defendant.  (Probate  Practice  Act, 
sees.  138,  140;  Eerised  Laws  of  Idaho,  S«7;  Cal.  Code  Civ. 
Proc.,  eece.  1500,  1503.  Bwi  of  Stockton  v.  Bowland.  42  CaL 
132;  Coieman  v.  Woodworth,  28  CaL  568,  569.)  It  is  only 
claims  duly  preeentad  and  allowed  which  the  adminiatrator  is 
authorized  to  pay.  {Harp  v.  Cdhhan,  46  Cal.  232;  Pitte  v. 
Shipley,  46  Cal.  161.)  The  foregoing  proviBiona  of  our  Pro- 
bate Practice  Act  are  applicable  to  this  action.  {United  Stales 
V.  Egglestone,  4  Saw.  C.  C.  201,  202,  203,  204,  Fed.  Cas.  No. 
16,027.)  Territorial  courta  are  not  courts  of  the  United  States, 
within  the  meaning  of  the  constitution.  {Clinton  v.  Engl^ 
hrechl,  13  Wall.  434;  HonbuckU  v.  ToonJis.  18  Wall.  648.) 
An  administrator  is  bound  to  account  for  all  assets  received  by 
virtue  of  hia  administration  to  the  court  from  which  he  receives 
his  authority.  {Yaugliaa  v.  Northup,  15  Pet.  6;  Yonley  v. 
Lavender,  21  Wall.  279,  280,  284.)  The  effect  of  a  judgment 
of  a  court  of  the  United  States  against  an  administrator  le  de- 
termined by  the  probate  law  under  which  he  is  acting.  (PeaXe 
V.  Phipps,  4  now.  375;  WiUtanu  v.  Benedict,  8  How.  111.) 
The  United  States  must  come  into  court  to  enforce  its  rights 
the  aame  as  any  other  auitor.  {Mitchel  v.  United  States,  9  Pet. 
743;  2  Co.  Inet.  573;  2  Ves.  Sr.  297;  Hard.  60,  460;  Brent 
V.  Bank,  10  Pet  614.) 

MORGAN,  C.  J. — In  this  case  suit  waa  brou^t  January  24, 
1877,  by  the  United  States  upon  the  bond  of  Vii^l  S.  Eggle- 
ston,  upon  which  A.  H.  Bobie  waa  surety.  The  defendant  A. 
H.  Robie  died  some  time  previous  to  the  November  term  of  the 
district  court  for  Ada  county,  1878.  At  said  term,  at  the  sug- 
gestion of  his  death  by  attorneys  for  both  parties,  his  admin- 
istrator, John  Hailey,  waa  made  a  party  to  the  suit,  and  ap- 
peared therein  by  his  counsel.     On  the  tenth  day  of  December, 
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1881,  the  canse  came  on  for  trial  before  the  court  and  jury. 
The  plaintiff  having  completed  its  evidence  and  rested,  the  de- 
fendant moved  the  conrt  to  direct  the  jury  to  find  a  verdict  for 
the  defendant  on  the  ground  that  the  evidence  does  not  show 
that  the  claim  in  snit  hu  been  presented  to  the  administrator 
for  allowance  or  r^ection.  The  motion  was  allowed  by  the 
court,  and  the  jury,  nnder  the  instructiooB  of  the  court,  ren- 
dered a  verdict  for  the  defendant 

The  ca^e  was  brought  by  appeal  to  this  conrt.  The  only 
question  in  this  case  is  as  to  whetiier  section  140,  page  267,  of 
the  fievieed  Lews  of  Idaho,  binds  the  United  States  the  same 
■a  any  opther  litigant  The  claim  never  having  been  presented 
to  the  administiater,  the  matter  as  to  limitation  of  time  does 
not  come  in  question.  For  the  same  reason  there  is  no  ques* 
tion  of  laches  on  the  part  of  the  plaintiff;  therefore,  section 
131,  page  265,  has  no  bearing  on  the  question  at  issue.  Section 
955  of  the  Hevised  Laws  of  United  States,  cited  by  counsel, 
directs  in  what  manner  admiolHtrators  may  become  parties  in 
the  United  States  courts;  the  district  court  of  the  territory  not 
Ifeing  such  a  conrt,  it  does  not  apply.  {United  States  v.  Maya, 
1  Idaho,  763;  Clinton  v.  EngUbreckt,  13  Wall.  434;  Som- 
bwkle  V.  Toombs,  18  Wall.  648.)  Nor  is  there  any  question 
in  this  case  as  to  the  appearance  of  the  administrator ,  he  hav- 
ing voluntarily  appeared  both  in  person  and  by  attorney.  Sec- 
tion 140  of  the  Revised  laws,  before  quoted,  states:  "If  any 
action  be  pending  against  the  testator  or  intestate  at  the  time 
of  his  death,  the  plaintiff  shall  in  like  manner  present  his  claim 
to  the  executor  or  administrator  for  allowance  or  rejection,  au- 
thenticated, as  in  other  cases,  and  no  recovery  shall  be  had  in 
the  action  unless  proof  be  made  of  the  presentation  required  by 
law."  In  cases  in  the  United  States  courts  the  practice  in  all 
cases  is  reflated  by  the  laws  in  force  in  the  states  or  territories 
wherein  such  euit  is  pending,  (United  States  v.  Mays,  supra; 
Clinton  V.  Englebrecht,  supra;  Hombuckle  v.  Toombs,  supra; 
Reynolds  v.  United  States,  98  U.  S.  154;  United  States  v. 
Bggletton,  4  Saw.  201,  et  seq..  Fed.  Cas.  No.  15,027;  McOill  v. 
Armour,  11  How.  142.)  The  administrator  is  exclusively  bound 
to  account  for  all  the  assets  which  he  receives,  under  and  by 
virtue  of  hie  administration,  to  the  court  from  which  be  derives 
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hia  authority.  (Vaughan  v.  Nortkup,  15  Pet.  6;  Toniy  v.  La- 
vender, 21  Wall.  279,  et  seq.)  When  the  United  Statffl  is  com- 
pelled to  come  into  court  to  enforce  its  rights  it  must  come  in 
as  any  other  suitor.  (Mitchel  v.  United  States,  9  Pet.  743.) 
And  the  proceedings  in  snch  action  must  be  in  accordance  with 
local  laws  in  force  at  the  time  in  the  state  or  territory  where 
the  suit  is  commenced.  In  this  caee  the  probate  laws  in  this 
territory  must  govern  and  determine  the  method  of  procedure 
to  obtain  judgment.  {Peale  v.  Pkipps,  4  How,  375 ;  WUliama 
V.  Benedict,  8  How.  Ill ;  Bank  ».  Horn,  17  How.  157 ;  Puiliam 
V.  Osborne,  17  How.  475,  476.)  A  right  of  priority  of  paymoit 
on  the  part  of  the  United  States  is  not  involved  in  this  cause, 
and,  if  it  was,  the  right  of  the  United  States  to  priority  given 
by  law  is  recognized  by  section  239  of  ttie  Probate  Act,  Bevised 
Laws  of  Idaho. 
Judgment  of  the  court  below  must  therefore  be  afllrmed. 

Buck,  J.,  having  been  of  counsel  for  appellant  in  the  court 
below,  did  not  sit  in  the  hearing  of  this  case. 


(September  IS,  18S2.} 

SALMON  EIVBB  MINING  AND  SMELTING  COMPANT 

V.  DUNN. 
[3  Pbo.  eii.] 

Ultba.  Vtbbs— Gobpouti  Powns.— A  oorporatlou,  u  a  generKl  rule, 
C»n  only  exercise  auch  powers  u  are  specificallr  granted  l^  the 
act  of  incorporation,  or  Buch  as  »re  necessary  (or  the  exercise  of 
such  powers,  alt  other  act*  being  ultra  iiirM. 

Saiu.— A  corporation  whose  charter  authorizes  it  to  engage  in  the 
business  of  mining  and  emelting  is  not  authorised  to  purchase 
choses  in  action,  ss  such  act  is  not  necessary  to  the  business  of 
mining  and  smelting. 

APPEAL  from  District  Court  Custer  County.    Eeversed. 

James  H.  Hawley  and  J.  Brumback,  for  Appellant 

An  act  of  a  corporation  that  is  ultra  vires  is  void.     (Currier 

V.  Railroad  Co.,  11  Ohio  St.  228 ;  Commonwealth  v.  Brie  etc. 

R.  Co..  27  Pa.  St.  339,  67  Am.  Dee.  471;  St.  Louie  v.  Weber 
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44  Mo.  647 ;  WTieeler  v.  Board,  39  N.  J.  L.  291 ;  Diligent  Fire 
Co.  V.  Commonieeaith,  7fi  Fa.  St  291;  Dartt  v.  Oaie.  83  lU. 
136.) 

Tfaoinaa  J.  Galbndth,  for  Bespondent. 

A  contest  with  s  pereon,  natural  or  artificial,  nnder  disability 
■who  becomes  liable  to  pay  money  to  such  person,  will  oot  be 
permitted  to  avail  himself  of  snch  disability  to  avoid  hia  obliga- 
tion. (Steam  Nav.  Co.  v.  Weed,  17  Barb.  378,  cited  in  Green's 
Brice'8  Ultra  Vires,  619;  Smith  v.  Sheely,  IZ  Wall  368; 
Sorry  v.  Merc.  Ex.  Co.,  1  Sand.  280;  Eeynoldt  v.  Commtt- 
tionera  of  Btark  Co.,  6  Ohio,  205 ;  Oainea  v.  Bank  of  Minittippi, 
12  Ark.  769;  Chester  Olan  Co.  v.  Dewey.  16  Mass.  94,  8  Am. 
Dec  128;  Banks  v.  Poitioux,  3  Band.  136,  15  Am.  Dec  706; 
John  V.  Farmer^  etc.  Bank,  S  BUckf.  367,  20  Am.  Dec.  119; 
Mitchell  V.  Deeds,  1  Am.  Corp.  Gas.  460 ;  Bamaey  v.  Peoria  etc. 
Ins.  Co.,  3  Am.  Corp.  Caa.  271;  OUl  v.  Kentucky  etc.  Co.,  3 
Am.  Corp.  Cas.  346;  Pittsburg  etc.  B.  B.  Co.  v.  County  of 
Alleghany,  4  Am.  Corp.  Cas.  92 ;  Wood  Eyd.  Hose  Co.  v.  King, 
4  Am.  Corp.  Cas.  344 ;  Littlvwort  v.  Davis,  5  Am.  Corp.  Cas.  493 ; 
Touchard  v.  Touchard.  5  Cal.  306 ;  Mokelumne  Eiil  etc.  Co.  v. 
Woodbury,  14  Gal.  424,  73  Am.  Dec.  658;  Natoma  Waier  etc. 
Co.  V.  Clarkin,  14  Cal.  644;  California  etc.  Tel.  Co.  v.  AUa  Tel. 
Co.,  22  Cal.  398;  Spring  Valley  W.  W.  v.  San  Francisco,  32 
Cal.  434;  Union  W.  Co  v.  Murphy's  Flat  F.  Co.,  32  C^.  620; 
Danneburg  0.  Q.  M.  Co.  v.  Aliment,  36  Cal.  286;  People  v. 
Frmk,  28  Cal.  607 ;  Bondell  v.  Fay,  32  Cal.  354 ;  OrovUle  etc. 
S.  R.  Co.  V.  Supervisors  of  Plumas  Co.,  37  Cal.  364;  Pacific 
Bank  v.  Ds  Bo.  37  CaL  638 ;  Miners'  Ditch  Co.  v.  Zelleriach,  37 
Cal.  543,  99  Am.  Dec.  30;  Tandail  v.  South  San  Francisco 
Dock  Co.,  40  Cal.  83 ;  Dean  v.  Davis,  61  CaL  406 ;  McKieman 
«.  Lenten,  66  Cal.  62 ;  Boise  City  0.  Co.  v.  Pinkham,  1  Idaho, 
790;  United  States  v.  Amedy,  11  Wheat.  392.) 

PRICKETT,  J.— This  action  was  commenced  in  the  district 
conrt  of  the  third  judicial  district,  in  and  for  Lemhi  coonty, 
and  afterward  transferred  to  Custer  county,  in  the  same  dis- 
trict,  for  trial.  The  complaint  alleges  that  the  plaintiff  is  a 
corporati(Hi  organized  and  existing  under  the  laws  of  the  state 
of  Nebraska  for  the  poipose  of  mining,  smelting,  and  refining 
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and  marketing  the  products  thereof,  and  the  sale  of,  and  other- 
wise operating  in,  mining  properties,  and,  as  such,  has  bei^n, 
for  more  than  four  months  last  past,  doing  business  in  its  cor- 
porate  name.  It  is  further  alleged  in  the  complaint  that  the 
appellant,  Ballard  S.  Dunn,  and  one  Carson,  on  the  trentj- 
third  day  of  July,  1880,  entered  into  a  contract,  by  the  terms 
of  which  Carson  was  to  bnild  a  bridge  across  Salmon  river,  and 
to  receive  therefor,  from  appellant,  the  sum  of  $3,100;  that 
aubseqneotly  to  the  making  of  said  contract  the  location  of  the 
bridge  was  changed  and  the  length  of  the  bridge  wae  by  snch 
change  neceasarily  increased;  and  that  in  consequence  of  snob 
increased  length  it  wae  agreed  tJiat  $660  should  be  added  to 
the  original  contract  price;  that  Carson  built  the  bridge  and 
performed  all  the  conditiona  of  the  contract  on  his  part,  and 
on  the  seventh  day  of  October,  1860,  assigned  all  his  right,  title, 
and  interest  in  said  contract  to  the  plaintiff;  that  no  part  of  the 
money  due  upon  the  contract  has  been  paid  by  the  defendant; 
that  defendant  hae  taken  and  holds  possession  of  the  bridge. 

The  only  question  before  the  court  is  whether  the  complaint 
contains  facts  sufBcient  to  constitute  a  cause  of  action ;  for,  not- 
withstanding the  fact  that  the  transcript  contains  a  paper  called 
a  bill  of  ezoeptions,  it  is  not  such  in  any  sense  of  the  term.  It 
is  merely  an  assignment  of  errors,  without  any  record  of  bill 
of  exertions  showing  the  proceedings  or  decisions  of  the  court 
in  respect  to  the  matters  assigned  as  errors.  The  general  mle 
is  that  a  corporation  has  and  may  exercise  such  powers  as  are 
specifically  granted  by  ttie  act  of  incorporation,  or  are  neces- 
sary for  the  purpose  of  carrying  into  effect  the  powers  expressly 
granted,  and  not  as  having  any  other.  The  plaintiff- in  this  case, 
as  the  complainant  states,  is  a  corporation  organized  for  the 
purpose  of  mining,  smelting,  refining,  and  operating  in  mining 
properties.  The  purchasing  of  choses  in  action  is  entirely 
foreign  to  this  bnainesE.  In  every  contract  there  must  be  mu- 
tuality, and  therefore  parties  capable  of  contracting.  The  de- 
murrer to  the  complaint  should  have  been  sustained. 

The  judgment  of  the  district  court  is  reversed,  and  the  cause 
remanded,  with  directions  to  allow  the  plaintiff  to  amend  hia 
complaint. 


J»n.  1884.J     Van  Camp  v.  Board  op  Commisbiohkra.        2tf 
Argument  for  Defendant  in  Error. 


(Jannar;  25,  1SS4.) 

VAN  CAMP  T.  BOARD  OF  COMMISSIONERS   OP  CUS- 
TER COUNTY. 
[8  Pm.  721.] 

Appkaulbu  Obdebb. — An  appeml  vill  not  lie  from  a  Judgment  ot 
the  district  oonrt,  in  eommon-Uw  actioiu  or  proceeding!,  unleu 
it  ia  expreaaly  alloired  by  etatute. 

Vfaii  OF  EuKW — Paktics  abe  Putikb. — No  one  can  ene  out  and  main- 
tain a  writ  of  error  nnleaa  he  ia  a  party  or  privy  to  the  record, 
or  ia  prejudiced  by  the  judgment. 

AppeaLi — CoHTDnjATiON  OT  Caae — Charob  cw  ConBT. — An  appeal  i> 
not  the  commencement  of  a  new  action  or  proceeding,  but  a  con- 
tinuation of  the  ume  caae,  action  or  proceeding,  being  only 
tntDsferred  from  one  oourt  or  tribunal  or  body  to  another,  for 
final  trial   and  judgment. 

Title  of  Action — Ihtebxsttd  Paxties. — Courta  will  look  b^ond  the 
mere  title  of  an  action  or  proceeding  for  the  purpose  of  deter- 
mining who  are  interested  and  affected  as  partiea. 
[Syllabus  by  the  court.) 

Original  proceeding.  Motion  to  dismiss  appeal  and  writ  of 
error. 

James  H.  Hawley,  M.  Eirkpatrick  and  E.  P.  Johnean,  for 
Plaintiff  in  Error, 

No  brief  on  file. 

Thomas  J.  Galbraitli  and  Huston  &  Gray,  for  Defendant  in 
Error. 

The  right  of  appeal  is  clearly  givm  by  sections  25  to  28,  in- 
clusive, page  529,  Compiled  Laws  of  Idaho.  (Bupert  v.  Board 
of  Commissioners  of  Alturas  County^  2  Idaho  (West  Pub.  Co. 
ed.),  21,  2  Pac.  718;  Waitz  v.  Ormsby  County,  1  Nev.  370.) 
Van  Camp,  defendant  in  error,  was  a  proper  party  to  take  the 
appeal  from  the  order  of  board  of  commissionera,  (Idaho  Comp. 
Iaws,  sec,  25,  p.  529;  Rupert  v.  Board  of  Commrs.,  2  ].,iaho 
(West  Pub.  Co.  cd.),  21,  2  Pac.  718;  1  Pomeroy's  Equity  Juria- 
prudence,  259,  360;  2  High  on  Injunctions,  853;  2  Dillon  on 
Municipal  Corporations,  914  et  seq. ;  Netemeyer  v.  Missouri  etc, 
R.  R.  Co.,  63  Mo.  81,  14  Am.  Rep.  394,  and  note  on  page  700; 
Cooley  on  Taxation,  548;  Foster  v.  Colenuin,  10  Cal.  278.) 
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PEICKETT,  J. — It  appears  £rom  the  transcript  in  this  cause 
that  the  aaseesor  of  Custer  coiiiit3>  asseseed  the  property  of  the 
Gaieral  Custer  Mining  Company  for  the  year  1881  as  follows: 
Its  mill  and  appurtenances  at  $70,000,  and  bullion  produced  by 
them  and  in  their  posseesion,  $170,000;  that  at  th«  regular 
meeting  of  the  board  of  equalization  of  that  county,  held  in 
August,  1881,  the  superintendent  of  the  company  appeared,  and 
complained  that  such  assessment  was  too  high,  aod  asked  a  re> 
duction ;  that,  upon  snch  complaint,  the  board  reduced  the  a»- 
seesment  and  valuation  of  the  mill  and  appurtenances  to  $35,000, 
and  of  the  bullion  to  $35,000;  that  from  such  order  James  H. 
Van  Camp,  a  citizen  and  taxpayer  of  the  county,  appealed  to 
the  district  court  of  the  third  judicial  district,  held  in  and  for 
Custer  county;  that  the  notice  of  such  appeal  was  addressed 
and  directed  to  the  board  of  commissioners  of  Custer  county 
and  the  General  Custer  Mining  Company,  and  was  served  by 
mail  upon  the  superintendent  of  the  company;  that  the  com- 
miseioners  appeared  by  counsel  in  the  district  and  moved  to  dis- 
miss the  appeal,  on  the  ground  ttiat  no  appeal  lies  from  the 
order  of  the  board  of  equalization,  and  that,  if  it  does  lie  in 
this  case,  that  Jamee  H.  Van  Camp  is  not  authorized  or  quali- 
fied by  law  to  take  such  appeal,  which  motion  was  denied  by 
the  court  Such  proceedings  were  afterward  had  in  the  dis- 
trict court  ae  resulted  in  a  judgment,  rendered  June  17,  1883, 
modifying  the  decision  of  the  board  of  commissioners,  and  fix- 
ing the  value  of  the  mill  and  appurtenances  at  $35,000  (as  pre- 
viously ordered  by  them),  and  of  the  bullion  at  $170,000,  and 
requiring  the  board  of  commissioners,  the  county  auditor,  and 
the  assessor  and  collector  of  taxes  to  proceed,  and  to  adjust  and 
collect  the  proper  taxes  upon  such  valuation,  in  manner  and 
form,  now  for  then,  as  if  the  appeal  to  the  district  court  bad 
not  beei  taken.  It  was  further  ordered  that  a  copy  of  the  judg- 
ment be  served  upon  the  hoard  of  commissioners,  the  county  au- 
ditor, the  assessor,  and  tax  collector  of  the  county,  and  upon 
the  General  Custer  Mining  Company  or  its  attorney. 

On  the  fourteenth  day  of  September,  1882,  the  General  Cus- 
ter Mining  Company  filed  in  the  office  of  the  clerk  of  the  di». 
trict  court,  and  served,  a  notice  of  appeal  from  said  judgment 
to  this  court,  and  on  the  next  day  gave  an  undertaking  on  said 
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Appeal,  and  on  the  sixteenth  da;  of  November,  1883,  the  said 
company  Bocd  ant,  and  caused  to  be  iasued  from  this  coart,  a 
vrit  of  error  to  said  district  conrt.  The  respoztdeot  in  this 
a{^>eal  and  the  defendant  in  error,  James  H.  Tan  Camp,  now 
morea  to  dismiss  both  the  a{^)eal  and  the  writ  of  error — ^the 
former  on  the  gronnd  that  no  appeal  is  allowed  bj  law  in  the 
canae,  and  the  latter  because  the  General  Cnster  Mining  Com* 
pan;  is  not  a  party  to  the  record  or  judgment  in  the  district 
conrt;  that  it  does  not  appear  from  the  record  that  the  com- 
missionerB  of  Caster  county  authorized  (n*  consented  to  the  suing 
ont  of  the  writ;  that  it  does  not  appear  from  the  writ  of  error 
herein  that  the  board  of  commjasioners  or  the  Qeneral  Custer 
Mining  Company  are  injnred  or  prejudiced  by  the  judgment 
of  the  district  court;  that  the  said  company  has  no  standing  in 
this  conrt,  because  it  does  not  appear  by  the  record  that  it  has 
paid  or  taidered  ttie  tax  on  its  propettj  upon  the  valuation 
thereof  as  fixed  by  the  board  of  commiseioDers ;  and  on  the 
fortha-  ground  that  there  is  no  statement  of  the  case  or  bill  of 
exceptions  in  the  transcript  in  support  of  the  writ  of  error. 
At  the  last  term  of  this  court,  in  ihe  case  of  Rupert  v.  Board 
of  Commitnonera,  etc.,  ante,  p.  19,  2  Pac  718,  it  was  decided 
thai  no  appeal  would  lie  to  this  conrt  from  a  judgment 
of  the  district  court  rendered  upon  an  appeal  from  an  order  ot 
a  board  of  county  commissioners,  because  such  cases,  alUiough 
somewhat  anomalous  in  character  do  not  partake  of  the  nature 
of  Buits  in  chancery,  which  can  be  transferred  from  one  court 
to  another  in  that  manner,  but  were  proceedings  at  law,  which, 
in  the  absence  of  any  statute  conferring  the  right  of  appeal, 
were  to  be  reviewed  by  writ  of  error,  and  that  there  is  no  etetute 
of  this  territory  authorizing  or  providing  for  an  appeal  to  this 
court  in  such  cases.  That  decision  was  rendered  on  the  eleventh 
day  of  September,  1882,  ^out  the  time  the  notice  of  appeal 
was  filed  in  the  district  court  from  its  judgment  in  this  case; 
from  which  fact,  and  the  anbeequent  suing  out  of  the  writ  of 
error,  it  is  reasonable  to  presume  that  the  Qeneral  Custer  Min- 
ing Company  abandoned  its  appeal,  and  concluded  to  rely  upon 
its  writ  of  error  instead.  Indeed,  the  appeal  is  not  now  in- 
sisted npon  by  counsel  for  the  appellant.  Upon  the  authority 
of  the  case  above  referred  to  the  appeal  is  dismissed. 


82  Van  Camp  t.  Board  of  Cokkissioxbrs.    [Sap.  Ct, 

Opinion  of  the  Conrt— Prickett,  J. 

The  objoctiona  made  by  the  moving  party  to  the  writ  of  error, 
and  to  the  right  of  the  pluntiff  in  error  to  be  heard  thereon, 
will  now  be  conaidered  and  briefly  discussed;  and  1.  Is  the 
General  Custer  Mining  Company  sncb  a  party  to  the  record, 
proceedings,  and  judgment  of  the  district  court  as  is  entitled 
to  a  writ  of  error  to  review  the  same?  The  rule  concerning 
writs  of  error  at  common  law  {and  we  have  not  now  any  statute 
extending  or  changing  that  rule)  unquestionably  is  that  no 
one  can  bring  error  unless  he  is  a  party  or  privy  to  the  record, 
or  is  prejudiced  by  the  judgment,  and  the  rule  seems  to  be  in- 
flexible (Bacon's  Abridgment  "Error";  Connor  v.  Pevgh,  18 
How.  394) ;  and,  as  proceedings  in  error  are  in  the  nature  of 
new  actions,  this  rule  probably  had  its  origin  in  the  same  g^- 
eral  principle  that  governs  in  relation  to  the  parties  in  personal 
actions,  that  the  notion  must  be  brought  In  the  name  of  the  party 
whose  legal  right  has  heen  affected. 

The  origin  and  foundation  of  the  proceedings  in  this  cani>e 
was  the  complaint  made  by  the  General  Cnst^  Mining  Com- 
panv,  through  it^  superintendent  and  agent,  to  the  board  of 
equalization,  that  its  property  was  assessed  too  high.  In  that 
initiatory  proceeding  or  step  the  company  stood  in  the  relation 
of  complainant  or  plaintiff.  Upon  such  complaint,  and  the 
hearing  had  thereunder,  they  procured  an  order  favorable  to 
their  interest — a  reduction  in  the  assessment,  and  a  conseqnent 
reduction  in  the  amount  of  taxes  to  be  paid.  To  the  order  and 
decision  of  the  board  they  had  a  vested  right,  subject  only  to 
a  reversal  or  modification,  hy  competent  authority,  in  the  mode 
preecribed  by  law;  and  although  the  proceedings  before  the  board 
neither  had  or  were  required  to  have  a  name  or  title,  the  Gen- 
eral Custer  Mining  Company  were  unquestionably  interested  in 
such  proceedings,  and  in  the  order  obtained  therein.  The  stat- 
ute (Revised  Laws,  p.  529,  sec.  25)  authorizes  appeals  to  be 
taken  from  orders  of  the  board  of  county  commissioners  to  the 
district  court,  and  the  appeal  in  this  case  was  taken  under  that 
statute;  but  an  appeal,  strictly  speaking,  is  not  the  commence- 
ment of  a  new  action  or  proceeding,  but  a  continuation  of  the 
same  case,  action,  or  proceeding,  being  only  a  transfer  from  ono 
court,  tribunal,  or  body  to  another  for  final  trial  and  judgment. 
Hence,  the  policy  and  propriety  of  the  statute,  which  requires 
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the  notice  of  appesl  in  sndi  caacB  to  be  served  on  "any  p<Tt>on 
hsTing  a  beneficial  interest  in  the  order  or  decision  appealed 
from,'*  in  order  thai  they  may  have  an  opportnnity  to  defend 
Qmi  claim,  and  ?"»'"*»'"  the  advantages  of  the  order,  if  they 
ire  able  to  do  ao.  They  are  itiU  partie*  to  the  proceeding,  and 
contiiiae  so  to  be  nntil  their  rigfata  in  the  matter  aie  finally  ad- 
judicated, whether  they  appear  in  the  appellate  tribunal  or  not. 
Undi  stnas  waa  laid  in  the  argument  npon  the  fact  that  the 
name  of  the  Oenoal  Cnster  Kining  Company  doee  not  appear 
in  the  title  of  the  original  notice  of  appeals  or  other  papers,  or 
in  the  judgment  of  the  district  coort;  and  it  is  urged  that  there- 
fore they  are  not  a  party  to  the  record  or  judgment.  The 
papers,  proceeding,  and  judgment  are,  it  is  iraa,  ^titled  "/. 
B.  Van  Camp  •.  Board  of  Coimfy  Commimonen  of  Cvster 
County"  but  the  plaintiff  in  enor  is  not  reaponsible  for  that 
name  or  title,  sor  do  I  know  of  any  law  requiring  the  papers, 
proceeding,  and  judgment  to  be  so  entitled,  "^an  Camp's  Ap- 
peal" would,  perhaps,  be  the  more  appropriate  title.  The  title 
or  name  by  whidi  an  ictioc  or  proceeding  is  called  certainly 
cannot  change  its  character  or  devest  intereeta  acquired  before 
the  chrietcaiing.  They  remain  the  same.  It  is  provided  by  sec- 
tioD  711  of  onr  Code  of  Procedure  that  "an  affidavit,  notice,  or 
other  paper  without  Qie  title  to  the  action  or  proceeding  in  which 
it  ia  made,  or  with  a  defective  title,  is  as  valid  and  effectual  for 
any  purpose  as  if  duly  entitled,  if  it  intelligibly  refer  to  such 
action  or  proceeding."  We  think  that  section  applicable  to  the 
question  under  consideration,  and  even  without  it  that  it  would 
be  Hie  duty  of  the  court  to  look  beyond  the  mere  title  to  aacer- 
Uin  who  are  interested  and  affected  parties.  As  to  the  judg- 
mrait  ve  think  it  caimot  be  seriously  contended  or  claimed  that 
ttie  direction  and  order  therein  contained,  that  the  several  rev- 
enoe  (dicers  of  the  county  proceed  and  collect  the  taxes  npon 
the  increased  valuation  of  the  property,  imposes  no  liability  or 
obligation  upon  the  General  Cneter  Mining  Company  to  pay 
taxes  thereon.  As  long  as  laws  exist  for  enforcing  the  coIIpc- 
tion  of  taxes,  it  mitst  be  evident  to  all  that  the  contrary  is  the 
case.  We  conclude,  therefore,  upon  this  question,  that  the  Gen- 
eral Custer  Mining  Company  is  a  party  to  the  record,  proceed- 
ings, and  judgment,  and  tiiat  such  judgment  waa  and  is  preju- 
Idmlio,  VoL  2—3 
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dlcial  to  its  interestB,  in  the  senBe  that  it  iDciea«ed  its  liability 
to  the  public. 

There  are  no  pleadingB  in  proceedings  of  this  chaiacter  iu 
■which  the  fact  of  payment  or  tender  of  the  taieg  upon  the 
valnation  of  the  property,  as  fixed  by  the  board,  could  be  al- 
leged, and  it  is  difficult  for  ua  to  understand  how  that  fact  could 
be  made  to  appear  by  the  record.  The  bond  given'  as  a  super' 
sedeat  is  theoretically  and  presumptively,  at  least,  sufficient  to 
save  the  defendant  in  error  and  the  public  harmlees  from  all 
damages  they  may  suffer  by  reason  of  the  dday  in  the  payment 
of  the  taxes,  if  they  hare  not  been  paid.  Thi»  is  not  a  case  in 
which  it  is  necessary  for  the  record  to  show  payment  or  traider 
in  order  to  give  the  party  standing  in  court  It  is  not,  in  the 
opinion  of  this  court,  necessary,  to  entitle  a  party  to  a  writ  of 
error,  that  there  should  be  rather  bill  of  exceptions  or  statement ; 
the  object  of  these  is  to  bring  into  and  make  of  record  what  was 
not  BO.  If  errors  appear  upon  the  face  of  the  jadgment-roli, 
they  can  be  shown  and  taken  advantage  of  upon  the  hearing. 

Ihe  inotion  to  dismiss  the  writ  of  error  ii  doiied. 

Buck,  J.,  concurred, 

Morgan,  C.  J.,  did  not  sit  in  this  case. 


(Febmai;  14,  18S4.) 
GBEY,  Sheriff,  t.  CEDEBHOLM. 
[3  Pm.  is.] 
JuDGHXiTT— PROBAn  CousT  DOCKET. — EotriM  In   tlM   docket    of    t3ie 
probate   court    that    complaiiit  was    filed,   •ununona    issued   and 
■erved,  demurrer   t«  complaint   filed,   and   iht  entr^  of  fee*   for 
uvermling  demurrer  and  enticing  default,  with  the  following  en- 
tries: "To  entering  final  judgment,  |1.00;  certified  copy  for  roll, 
tl.GOi   docketing  judgment,   60   cents;    making   judgment-roll,   60 
uenta;   aherifTs  fees,  CG.OO;   damagCB,  $316.00" — do  not  conititnte 
a  judgment  for  either  party,  and  an  appeal  from  raeh  a  judgment 
to  the  diitrict  court  will  not  lie. 

'  (Byllabui  by  the  court. ) 

Votb  Entbt  Ndmo  pbo  Tdsc— Under  a  statute  requiring  the  entry 
,;Of.a  judgment  1^  an  inferior  court  at  the  close  of  the  trinl  an 
entry  nuno  pro  tunc  of  auch  judgment  In  an  inferior  court  mad« 
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long  after  the  trial,  and  after  an  appeal  to  tlie  district  eourt  haa 
licen  talua,  is  unauthorized. 

APPEAL  from  District  Conrt,  Alturas  CoTinty.    AflBrmed. 
Einpbniy  &  McGowon,  for  AppellantB. 
No  brief  on  file. 

Angel  &  Suilivan,  for  BeepoBdenta. 

The  only  question  that  can  be  conmdered  here  is,  Did  the  dis- 
trict court  err  in  refndng  to  hear  the  caee  de  novo  apon  qnefr- 
tions  of  fact  or  to  hear  argument  of  counsd  upon  Qie  qnestione 
of  law  raised  by  the  demorrer?  Under  the  provisions  of  section 
666  of  the  Code  of  Civil  Procedure,  a  statement  must  be  adopted 
or  settled  by  the  jnstice  or  judge,  whidi,  with  a  copy  of  the 
docket  and  all  motions  filed  »nd  the  notice  of  appeal,  constitnte 
the  papers  to  be  used  on  the  hearing  of  the  appeal  before  the  dig. 
trict  court.  It  18  clear  from  the  provisions  of  above  section 
that  none  of  the  pleadings  in  a  case  can  be  considered  by  the 
district  conrt  nnleee  brought  into  the  record  by  means  of  a 
statement.  (Sovihem  Pat.  R.  R.  Go.  v.  Superior  Court  of 
Kern  Co.,  59  Cal.  471 ;  People  ex  rel.  Jones  v.  County  Court  of 
El  Dorado  Co.,  10  GaL  19;  FunJcensttin  v.  Elgittter,  11  Cal. 
328.) 

MORGAN,  C.  J. — This  case  was  commenced  in  the  probate 
eourt  of  Alturas  county,  by  filing  a  complaint  on  the  twenty- 
seventh  day  of  Kovember,  A,  D.  1883.  The  next  day  summons 
was  issued  and  made  returnable  December  3,  1882,  and  was  bo 
rdiomed,  served  on  defendants.  On  the  return-day  the  defend- 
ants, by  their  attorneys,  Meeers.  Kingsbury  &  McGowan,  ap- 
peared specially  in  said  caus^  and  filed  their  motion  to  set  aside 
and  quash  proceedings  for  reasons  stated  therein.  This  motion 
was  overroled  by  the  probate  court.  Thereupon  a  demurrer  to 
plaintiff's  complaint  was  filed  by  defendants.  It  does  not  ap- 
pear from  the  transcript  of  the  docket  that  the  said  demurrer 
was  either  sustained  or  overruled,  the  only  reference  ibereto 
being  found  in  the  fee-bill,  as  follows,  to  wit : 

To  filing  demurrer  by  defendant SB 

To  overmling  demurrer,  entering  default  for  want  of  answer.  50 
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Then  follow  various  entrieB  in  the  record  of  fees  for  swearing 
witnesses,  after  which  the  f oUowing  caitrieB  were  made: 

Elaintifl  introduced  is  evidence  jndgm^it-roll  of  district 
conrt  in  anit  of  Chat.  Nelson  v.  W.  E.  ilUiur: 

Bond  for  rdeaae  of  attodunent  prqMrty 9        26 

(Two  ezecntions  offered  in  erldence.  Defendants' 
connsel  object  to  the  introduction  of  thia  docn« 
mentary  evidence  as  being  irrelerant  and  immate- 
rial. Objection  ovemiled.  Exce^)ted  to  by  defend- 
ants connseL) 

To  entering  final  jndgmeni 1  00 

Certified  copy  for  roll r *  ^^ 

Do(*eting  judgment 60 

Making  judgment-n^ 60 

Piling  jndgm€«it-roll *6 

9    4  00 

Sheriff's  fen ,.... 6  00 

Damagea 810  00 

1319  00 
There  is  nothing  else  in  the  record  indicating  any  jadgm^t 
by  the  probate  court,  either  on  the  demnrrer  or  on  the  evidence 
in  the  cause.  From  this  supposed  judgment,  tlie  defendants 
give  notice  of  an  appeal  to  the  district  court  of  Alturas  county, 
on  the  seventh  day  of  December,  A,  D.  1882,  and  file  an  under- 
taldng  on  the  ninth  day  of  December  following.  On  the  fifteenth 
day  of  January  following  the  papers  were  placed  on  file  in  the 
district  court.  On  the  eighth  day  of  August,  1883,  the  district 
conrt  in  and  for  said  Alturae  county,  upon  motion  of  plaintiffs 
ber^n,  dismissed  said  appeal.  To  said  judgment  dismissing  the 
appeal,  the  defeudants  excepted,  and  on  the  third  day  of  October 
following  took  an  appeal  to  this  court 

The  only  substantial  assignment  of  error  in  defendants'  bill 
of  exceptions  is  that  the  court  erred  in  dismissing  the  appeal 
from  the  probate  court.  It  is  evident  that  the  first  question  to 
be  considered  is,  Was  there  any  judgment  by  the  probate  court 
in  this  Miuse?  If  there  was  no  judgment  then  there  could  be 
no  appeal,  and  an  attempted  appeal  should  be  at  once  dismissed. 
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Section.  360  of  the  Civil  Code  eaye :  "A  jtidginent  is  the  final  do- 
tennination  of  the  rights  of  the  parties  in  an  action  or  proceed- 
ing." Is  there  a  detennination  of  the  rights  of  either  party 
in  this  record?  The  entry  of  "damages,  $310,"  is  claimed  to 
be  a  jadgment.  It  has  none  of  the  elements  of  a  judgment 
It  is  nowhere  stated  that  it  is  adjudged,  ordered,  decreed,  or 
considered  that  the  plaintiff  should  have  or  recover  of  defend* 
ants,  nor  that  defendant  should  have  or  recover  of  plaintiff,  the 
Bom  of  $310,  or  any  other  Bum.  There  is  no  word  or  words 
used  which  indicates  an  adjudication  by  the  probate  judge  for 
or  against  either  par^.  In  this  there  is  no  indication  whether 
judgment  is  given  for  plaiutifl  or  for  defendants,  and  one  can 
only  infer  from  the  fact  that  the  probate  judge  has  charged  a 
fee  for  "entering  default  for  want  of  answer"  that  no  answer 
was  Sled;  and  therefore  that  possibly  it  was  the  intention  to 
enter  jadgment  for  plaintiff.  There  is  no  jndgment  entered 
eitber  sustaining  or  overmling  demurrer;  no  default  of  defend- 
ants entered;  and  no  judgment  for  either  plaintiff  or  defend- 
ants. No  execution  is  authorized  for  eitb^  party,  and  the  pre- 
tended judgment  does  not  indicate  which  party  is  entitled  to 
execution.     (Wright  v.  Fletcher.  12  Vt.  481.) 

The  following  entry :  "We,  the  jury,  find  in  favor  of  the  plain- 
tiff and  assess  his  damages  at  $4,493  (and  the  record  showed 
the  entry) ;  whereupon  the  court  entered  judgment  on  the  ver- 
dict"— was  held  to  be  no  jadgment.  {FauXk  v.  Eellum$,  54  lU. 
189.) 

In  Barrett  v.  Oarragan,  16  Iowa,  47,  referred  to  by  counsel 
for  appellant,  the  transcript  shoved  proceedings  up  to  and  in- 
cluding the  trial,  after  which  was  written : 

Ju^ment  for  plaintiff  against  the  defendant  for ,  Oc- 
tober 24,  1856. 

Damages $84  00 

Justice  fees 80 

Constable   fees 85 

Two  witnesses 25 

This  was  held  to  be  a  good  judgment.  This  indicates  for 
whom  and  against  whom  jndgment  was  given,  time,  and  amount 
— a  very  different  judgment  from  the  one  at  bar. 
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It  appears  that  an  attempt  was  made  in  the  probate  conrt 
to  enter  up  a  formal  judgment  on  the  twenty-sixth  day  of  July, 
A.  D.  1883,  nunc  pro  tunc.  Section  603  of  the  Civil  Code  re- 
qnirea,  when  trial  is  by  the  court  (probate  or  justice)  judg- 
ment must  be  entered  at  the  close  of  the  trial.  Judgment  was 
not  so  entered.  An  appeal  was  taken  to  the  district  court  on 
the  seventh  day  of  December,  188:^.  After  an  appeal  is  taken 
to  the  district  court  and  perfected,  the  probate  judge  lost  all 
jurisdiction  in  the  cause,  and  could  do  nothing  in  reference 
thereto,  except  by  order  of  the  district  court.  Any  action, 
therefore,  taken  by  the  probate  court  after  said  appeal  was  not 
legally  taken,  and  could  not  change  the  condition  of  the  record 
in  the  district  court.  There  being  no  judgment  in  the  probate 
court  there  could  be  no  appeal,  and  the  appeal  was  properly  die- 
missed. 

This  conclusion  haying  completely  disposed  of  the  cause,  it 
is  not  thought  proper  to  enter  into  the  discnseion  of  matters 
which  do  not  and  cannot  aSect  the  judgment  of  the  court. 

Judgment  aflSrmed. 

Prickett  and  Buck,  JJ.,  concurred. 


(January   28,    1884.) 
WARNER  T.  TEACHENOR. 
[2  Pac.  717-1 
PsAcncK — Sbbticb    of    Papebo — Statotobt    CoiraTHUPnoir, — Sectlmt 
636  of  our  Code  of  Civil  Procedure  which  provides  that  service  of 
pspen  may  be  made  by  leaving  the  same  in  the  office  of  an  attor- 
ney in  a  conspicuous  place,  etc.,  is  in  derogation  of  the  common 
law,  and  must  be  strictly  construed. 
Fboot  or  Sebvicb. — An  affidavit  in  proof  of  such  service  must   state 
tbst   all   the   conditions   of   the   statute   authorizing   such   service 
have  been  substantially  complied  with  or  it  will  be  disregarded. 
[  Syllabus  by  the  court. ) 

APPEAL  from  District  Court,  Ada  County.     Appeal  dis- 
missed on  motion. 
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Opinion  of  the  Court— Buck,  J, 


HoBtoQ  ft  Gray,  for  Appdlante. 

J.  Brnmback,  for  Beepoodent 

Ko  briefs  filed  in  this  case. 

BUCK,  J. — ^Thi6  caiue  comes  into  this  court  on  appe^s  frwn 
final  judgment,  and  from  an  order  overruling  a  motitu  for  a 
new  trial.  The  respondent  appears  specially  by  his  attorney, 
and  moves  a  disnuBsal  of  the  appeal  from  the  judgment  on  the 
ground  that  more  than  one  year  had  elapsed  from  the  entry  of 
the  judgment  nntil  the  taking  of  the  appeal,  and  also  from  the 
wder  overmling  the  motion  for  a  new  trial:  1.  For  defect  in 
^le  tmdertakiBg ;  2.  Because  the  notice  of  appeal  contains  sim* 
I^y  the  surname  of  plaintiff  and  reepond^t,  without  the  Chris, 
tiaa  name;  3.  That  the  record  shows  no  service  of  notice  of  ap- 
peal. 

The  objection  that  the  appeal  from  the  judgment  was  not 
taken  in  time,  was  not  contested  by  the  attorney  for  the  appel- 
lant, and  the  defect  in  the  undertaking  having  been  cured  by 
the  filing  of  a  new  undertaking  under  section  657  of  our  Prac* 
tice  Act,  there  remains  only  the  objection  to  the  contents,  and 
SHrrice  of  the  notice  of  appeal,  to  be  passed  upon. 

The  proof  of  service  of  the  notice  of  appeal  is  contained  in 
the  affidavit  of  the  attomej  for  defendants  and  appellants  to 
the  effect  "that  afiSant  served  the  noticeupon  the  attomegr  for  le- 
Bpondent  and  plaintiff  by  leaving  a  true  copy  thereof  at  his 
cffice  in  Boise  City,  Ada  county,  Idaho  territory,  on  the  twenty- 
first  of  May,  1883."  Section  685  of  the  Code  of  Civil  Procedure 
provides  that  service  may  be  made  upon  an  attorney  during  hia 
absence  from  his  office  by  leaving  the  notice  with  his  clerk 
therein,  or  with  a  .person  baring  charge  thereof ;  or,  when  there 
is  no  person  in  the  office,  by  leaving  it  between  the  hours  of  8 
in  the  morning  and  6  in  the  afternoon  in  a  conspicuous  place 
in  the  office.  This  section  prorides  for  oonatructive  service  in- 
stead of  personal,  and  being  in  derogation  of  the  common  law, 
liiich  required  personal,  service,  the  statute  must  be  strictly  con- 
strued. 

In  Jackson  v.  Gardner,  8  Caines,  95,  the  court  say,  speaking 
of  an  affidavit  of  eerrice  like  the  one  at  bar:  "The  aflSdavit  is 
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def-sctive;  it  does  not  state  tliat  there  wa»  no  one  in  the  ofiEce. 
The  notice  might  have  been  dipped  down  without  any  intima- 
tion and  have  remained  unobflerred.  To  make  such  service 
good  it  ought  to  have  stated  that  there  was  not  anyone  in  the 
office." 

This  IB  still  more  distinctly  aedared  to  be  the  law  in  Doll  v. 
Stnith.  32  CaL  475,  in  a  ceae  in  all  wapects  idraitical  mOx  the 
one  ai  bar. 

It  is  mainluned  by  the  appellants  tiial  under  section  269  of 
the  Code  of  Civil  Procednre,  the  defect  in  proof  should  be  disre- 
garded. Bnt  service  of  notice  of  appeal  is  a  jurisdictional  fact 
which  affects  the  substantial  rights  of  the  parties,  and  the  court 
is  of  the  opinion  ttiat  the  section  referred  to  doe*  not  contem^ 
plate  the  cUsregarding  of  a  defect  in  proof  of  a  fact  necessary 
to  give  the  court  jurisdiction  of  the  matter  in  controversy. 

As  to  the  contents  of  the  notice  itself  the  court  is  not  pre* 
pared  to  say  that  it  is  so  defective  aa  not  to  give  the  respondent 
sufBdent  information  as  to  the  judgment  appealed  from.  The 
determination  of  the  court  as  to  the  service  of  the  notice  of 
appeal,  however,  riders  it  unnecessary  to  consider  the  contenii 
of  the  notice; 

The  motion  of  respondent  is  sustained,  and  Uie  appeals  an 
dismissed. 

Prickett,  J.,  coneoned. 

Morgan,  C.  J.,  did  not  sit  in  this  ease. 


(Febnuiy  14,   ISM.) 

GENERAL  CUSTEB  MINING  COMPANY  T.  VAN  CAMP. 

[3  Pao.  22.] 
Statutobt  Amki — He  right  to  app«kl  la  rtatntorr,  and  nnknown 

to  the  eommon  Uw;  it  caanot  be  extended  to  caMS  not  within  tha 

statute. 
Board  of  Equalization — Powebs  Dibtiiict  nOit  CoinHasionsa. 

The  board  of  eountj  rammiiHioners  and  the  board  of  equaliiation, 

although  composed  of  the  same  persons,  are  separate  and  distinct 

bodies,  with  different  duties  and  powers. 
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Argumwt  for  FUiatifl  in  Error. 

Mai(iUTKU.ABU  Oao^u. — Th«  right  of  ftppe>l  giTen  Ipj  BtstuM  from 
orders  of  tiie  boud  of  oomnuBuonera  doca  not  implj  the  light  of 
Bppe«l  from  orders  of  the  boud  of  •qnAliutlon. 
(Sjllsbus  by  the  court) 

EBBOB  to  the  District  Court  of  Custer  Cood^. 

James  H.  Hawlej,  M.  Kirtpatrick  and  E.  P.  Johnson,  tta 
Plaintiff  in  Error. 

We  maintain  that  the  district  court  erred  in  orerrulin^r  the 
motion  of  plaintiffs  in  error  to  dismin  Van  Gamp's  appeal  from 
the  board  oiF  equalization,  and  that  said  eonrt  had  no  jnrisdic- 
tion  to  render  its  jndgmmt  in  the  case:  1.  Because  the  order 
of  the  board  of  equalization  was  not  appealable.  The  right  to 
appeal  is  a  statntorf  right  and  nnknown  to  common  law,  and 
exists  in  juriBdictiona  governed  \>j  the  common  law  only  by 
antbority  of  the  statutes  of  such  jariediction,  and  it  cannot  be 
extended  to  cases  not  witliin  the  statute,  eren  by  consent  of  the 
parties.  The  statute  in  all  cases  muBt  be  strictly  pursued  as  to 
Bubjart  matter,  time,  parties,  mode  and  manner.  {Tk«  Cotuti- 
tvtion  V.  Woodworth,  2  111.  (1  Scam.)  611;  Edwardt  v.  Vand^- 
iMcle,  IS  hi.  633 ;  Street  v.  Francit,  S  Ohio,  877 ;  Ohio  etc  R. 
B.  Co.  V.  Lawrence  Co.,  27  111.  SO.)  Where  by  statute  an  infe- 
rior tribunal  is  clothed  with  a  special  jnrisdiction,  and  no  ap< 
peal  is  etpressly  provided,  the  judgment  of  such  tribunal  is  con- 
dusiTe.  {Worthington  v.  PHe,  23  111.  363 ;  Ohio  etc.  R.  R.  Co. 
V.  Lawrence  Co.,  27  III  60;  StewaH  v.  Mapte,  70  Pa.  St.  881.) 
And  without  a  special  statute  giving  the  right  of  appeal,  the 
board  of  equalization  are  the  final  arbiters.  (Kinder  v.  Sckuyl' 
kai  Co..  20  Pa.  St  366 ;  BUver  v.  SchvylkiU  Co.,  20  Pa.  St 
369;  Rhoads  v.  Ciuhman,  46  Ind.  S6;  Cooley  on  Taxation,  589; 
Morgan  v.  Smitluon,  9  IIL  (4  Oihn.)  368 ;  Wade  v.  Commtaiion. 
en  of  Ontfen  County,  74  IS.  C.  81.)  The  conrts,  therefore, 
have  not  the  power  to  correct  errors  made  by  aeeeseors  in  regard 
to  the  valTUtion  of  property.  (Shumway  v.  Baker  Co.,  3  Or. 
246.) 

Thomas  J.  Oalbraith  and  Huston  t  Oray^  for  Defendant  in 
Error. 

No  brief  on  file.- 
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Opinioa  of  the  Court— Priekett,  J. 

PEICKETT,  J.— The  assessor  of  Custer  county,  in  this  ter- 
ritory', for  the  year  1881,  assessed  the  mill  and  appurtenances 
of  the  plaintiff  in  error  at  $70,000,  and  bullion  on  hand  at 
$170,000.  Upon  the  complaint  of  the  manager  of  the  company, 
the  board  of  equalization  of  the  county  reduced  such  assessment 
to  $35,000  on  the  mill  and  its  appurtenances,  and  to  $25,000 
hpon  the  bullion.  From  the  order  of  the  board  reducing  the 
assessment,  James  H.  Van  Camp,  a  private  citizen  of  the  county, 
appealed  to  the  district  court  of  the  third  judicial  district  for 
Custer  county.  A  motion  was  made  in  the  diatrict  court  to 
dismiss  the  appeal,  on  the  grounds  that  no  appeal  is  allowed 
by  law  from  an  order  of  the  board  of  equalization,  and  that  Van 
Camp  was  not,  in  any  event,  a  proper  party  to  take  such  appeal. 
The  motion  to  dismiss  was  overruled.  The  cause  was  tried  de 
novo,  and  the  court  rendered  judgment  restoring  the  assessment 
On  the  bullion  to  the  original  sum  of  $170,000,  and  fixing  the 
assessment  of  the  mill  and  appurtenances  at  $35,000,  as  fixed 
by  the  board. 

.  The  questions  submitted  to  this  court  are  the  same  as  were 
raised  in  tiie  district  court  on  the  motion  to  dismiss  the  appeal. 
Will  as  appeal  lie  from  an  order  of  the  board  equalizing  aaseas- 
ments?  Is  it  a  legal  and  proper  remedy?  In  order  to  answer 
these  questions  we  must  look  to  the  statutes,  for  the  right  to 
appeal  is  purely  statutory,  unknown  to  the  common  law,  and  it 
cannot  be  extended  by  courts  to  cases  not  within  the  statute. 

The  defendant  in  error,  to  sustain  the  right  of  appeal,  relies 
npon  section  86  of  the  act  creating  the  board  of  county  commis- 
sioners and  defining  their  duties  and  powers,  (Revised  Ijaws, 
629.)  It  provides  that  "appeals  may  be  taken  from  orders  of 
the  board  of  county  commissioners,  as  follows:  1.  From  any 
order,  by  any  person  aggrieved  thereby;  8.  From  an  order  al- 
lowing an  account  or  demand  against  the  county,  by  any  elector 
or  taxpayer  of  the  county,  on  the  ground  of  improper  or  exces- 
sive allowance;  3.  From  any  order  prejudicially  affecting  the 
public  interest,  by  either  the  district  attorney  or  the  probate 
judge  of  the  county,  on  behalf  of  the  county." 

Section  19  of  the  same  act  defines  the  duties  and  powers  of 
the  board  of  commissioners;  and  the  twelfth  subdivision  of 
that  section  provides  that  they  shnii  "act  as  a  board  of  canvass- 
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ers  and  equalization,  and  do  and  perform  all  other  acts  required 
of  them  bj  the  organic  act  and  lavs  of  Idaho  teriritory  not  in 
conflict  with  this  act."  Under  this  last-mentioned  provision  it 
is  claimed  that  the  board,  while  equalizing  aaseeemente  under 
the  revenae  lav,  are  discharging  duties  and  exercising  powers 
imposed  and  conferred  upon  them  as  county  commissioners. 
In  this  connection  it  is  proper  to  notice  that  the  general  meet- 
ings of  the  board  of  commissioners  are  required  to  be  held  in 
Jannary,  April,  July,  and  October  of  each  year,  at  all  of  which 
meetings  "they  sh&ll  transact  any  business  which  may  be  re- 
qaired  of  them  by  law.** 

Section  28  of  the  revenue  law  of  this  territory  (Eerised  Laws, 
487)  provides  that  "the  commissioners  of  the  county  shall  con- 
stitute a  board  of  equalization,  of  which  the  clerk  of  the  board 
of  conunissioners  shall  be  clerk";  and  that  "the  board  of  equal- 
ization shall  meet' on  the  third  Monday  in  August  in  each  year, 
and  shall  continue  in  session  from  time  to  time  until  the  busi- 
ness of  equalization .  presented  to  fhem  is  disposed  of,"  etc. 
The  provisions  uid  requirements  of  this  section  of  the  revenue 
law  are  full  and  complete,  and  nothing  is  added  to  or  subtracted 
from  them  by  the  repetition  contained  in  subdivision  12  of  sec- 
tion 19  of  the  county  commissioners'  law  empowering  the  com- 
missioners "to  act  as  a  board  of  equalization." 

It  seems  quite  clear  that  the  board  of  county  commissioneni 
and  the  board  of  equalization  are  two  separate  and  distinct  bod- 
ies, created  by  different  acts  of  the  legislature;  that  by  section 
28  of  the  revenue  law  persons  holding  the  office  of  county  com- 
missioners by  election  or  appointment  are  invested  with  another 
distinct  office  having  a  different  name.  The  revenue  act,  com- 
plete in  itself,  provides  what  duties  the  board  of  equalization 
'iiall  perform.  It  requires  them  to  meet  and  discharge  those 
duties  at  a  time  not  fixed  by  law  for  a  meeting  of  the  board  of 
commissioners.  It  provides  them  with  a  clerk,  and  designates 
him  as  the  clerk  of  the  board  of  equalization;  and,  although  the 
two  boards  are  composed  of  the  same  persons,  they  are  as  com- 
pletely different  in  respect  to  organization,  powers,  and  duties 
as  if  composed  of  different  individuals.  There  being  two  sep- 
arate boards,  the  ri^t  of  appeal  given  by  statute  from  orders 
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of  the  board  of  comnusaiooers  does  not  imply  the  same  right 
from  the  orders  and  decisionB  of  the  board  of  equalization. 

We  coDclnde,  therefore,  that  the  district  court  erred  in  enter* 
taining  the  appeal,  and  in  denying  the  motion  to  dismiBS  it. 

It  becomes  nnnecesaary  to  considw  whether  Van  Camp  waa 
a  proper  party  to  appeal  from  an  order  of  the  board  of  commis- 
sioners under  any  circnmstanceB,  as  the  question  already  dis- 
P<wed  of  18  decisive  of  the  case. 

Judgment  reversed  and  the  cause  remanded  with  directions 
to  tiie  district  court  to  dismiaa  the  appeaL    ' 

Buck,  J.,  concurred. 

Horgan,  G.  J.,  did  not  sit  at  tJie  hearing. 


(Pebraarj  U,  1SS4.) 

peopcb  t.  ah  too. 

[3  Pm.  10.] 

IWM'BOonowB. — ^Ib  duirpng  s  J1117  ili«  court  aboold  glv*  only  nieli 
instTnctione  u  kre  pertinent  to  the  evidence. 

8ufS— ClBOU>fSTAirFUi.  EnmncK.— There  was  kh  absenee  of  eirctim- 
■taiitial  eridencc  at  the  trial — the  evidence  heing  tbat  of  eye- 
witneeses  to  the  homieide;  defenduit  uked  the  following  inetrao- 
tion:  "If  the  evidence  introduced  by  the  prosecution  to  eatabliab 
the  guilt  of  the  defendant  be  r^arded  by  the  jury  ■■  drcum- 
■tantial,  and  the  idrcumBtancea  be  thentMlTca  doabtful,  the  Jury 
must  examine  and  inquire  very  closely  Into  the  adequacy  of  the 
motive  of  the  defendant  for  committing  the  offense  charged." 
Held,  that  lach  instrnction  was  properly  refused. 

Sams— Abstkact  PaoPoernoHa. — Instructions  giving  abatract  propoU- 
tions  of  law,  but  which  have  no  application  to  the  facts  prvven, 
should  not  be  given. 

APPEAL  from  Diatrict  Court,  Ada  County.     Reversed. 

Fremont  Wood  and  G.  W.  Adams,  for  Appellant 

The  rule  is,  upon  a  motion  for  a  new  trial  on  the  ground  of 

newly  diBcovered  evidence,  if  it  is  probable  that  the  verdict 

would  be  changed,  or  if  it  is  doubtful  how  it  would  affect  the 

verdict,  the  motion  should  be  granted.     {Jonea  v.  Hartley,  3 
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Whart  189;  Windham  Co.  Bank  v.  Kendall,  t  H.  1. 77;  Flanna- 
gan  V.  Newhtrg,  1  Idaho,  78 ;  3  Qrah&m  &  Waterman  oa  Nev 
Trials,  1044;  Stait  v.  Logan,  1  Nev.  609.)  In  capital  casee. 
wben  upon  a  lerieir  of  the  whole  testimonj  the  court  is  not 
ntisfied  -with  the  verdict,  a  new  trial  will  be  granted.  (9 
United  States  Digest,  p.  635,  eec  S643;  Samu  v.  State,  33  Oe. 
«71;  9  United  Statca  Digest,  sec.  2648;  Folk  v.  People,  43  IlL 
831 ;  Manwl  ».  People,  48  Barb.  648 ;  9  United  States  Digest, 
636,  sec  2668 ;  9  United  States  Digest,  636,  sec.  2668 ;  State  v. 
Padevood.  26  Ho.  340.)  The  conrt  erred  in  refusing  defend* 
anfs  JnstructitHi,  via. :  *^f  the  evidence  introduced  by  ttie  prose- 
cntiou  to  eetabliib  the  guilt  of  defendant  be  r^arded  by  the 
jury  aa  drcnmstantial,  and  the  circumstancea  of  themsdvea 
doubtful,  the  jury  most  examine  and  inquire  v^y  closely  into 
tile  adequacy  of  defendant's  motive  for  committing  such  an  of- 
fense sa  purged."  (1  Fatfeer'a  Criminal  Reports,  p.  666;  also 
p.  82.)  To  refuse  nuji  instmctioni  as  properly  arise  upon  the 
record  ia  enor.     (3  Graham  ft  Waterman  on  New  Trials,  710.) 

T.  D.  Cahalan,  District  Attorney,  for  the  People. 

A  new  trial  should  not  be  granted  on  the  ground  of  newly 
discovered  evidence  unless  tiiere  is  either  a  total  deficiency  of 
«ridexice  or  it  preponderates  90  greatly  against  the  verdict  as  to 
render  it  clear  that  the  jury  acted  under  the  influence  of  pas- 
sion or  prejudice.  (People  v.  Manning,  48  Cal.  337.)  It  must 
be  shown  that  newly  discovered  evidence  could  not  have  been 
obtained  by  reasonable  diligence,  that  it  is  material,  not  merely 
eomolative  and  corroborative  or  collateral.  (Hillianl  on  New 
Trials,  375.)  Where  the  evidence  is  conflicting,  the  verdict  will 
not  be  set  aside.  {Mootry  v.  Hawley,  1  Idaho,  543 ;  Ainslie  ti. 
Idaho  etc.  Printing  Co.,  1  Idaho,  641 ;  People  v.  Oill,  46  CaL 
285;  OUet  v.  State,  6  Oa.  276;  1  Archibald's  Criminal  Practice, 
664.)  Id  criminal  cases,  the  presumption  is  in  favor  of  the 
verdict  (Waller  v.  Slate,  4  Ark.  87;  1  Archibald's  Criminal 
Practice,  663,  note  b;  3  Graham  ft  Waterman  on  New  Triah, 
240.) 

BUCK,  J. — ^Ah  Too  was  indicted,  tried,  convicted,  and  sen- 
tenced at  the  November  term  of  the  district  conrt,  1882,  in  Ada 
conn^,  an  an  indictment  for  murder  in  the  killing  of  Ab  You. 
This  appeal  is  taken  from  the  judgment  and  from  the  ordffl  of 
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the  court  overmling  the  motion  for  a  new  trial.  The  errors  aa- 
Bigned  in  the  bill  of  exceptiona,  and  inBisted  npon  in  the  argu- 
ment on  appeal  are:  1.  The  refueal  of  the  court  to  give  a  cer- 
tain inatruction  at  request  of  the  defendant;  and  2.  The  order 
of  the  court  overruling  the  motion  for  a  new  trial.  The  instruc 
tion  asked  by  defendant  and  refused  by  the  court  io  as  follows: 
"If  the  evidence  introduced  by  the  pnaecution  to  establish  the 
guilt  of  the  defendant  be  regarded  by  the  jurf  as  circumstantid, 
and  tJie  circumstances  by  themselves  doubtful,  the  jury  must 
examine  and  inquire  very  closely  into  tiie  adequacy  of  the  mo- 
tive of  the  defaidant  for  committing  the  ofEense  charged."  The 
exception  to  the  refusal  of  the  court  to  give  this  instracticm 
"seems  based,  by  a  reference  in  appellant's  brief,  upon  a  principle 
in  3  Graham  &  Waterman  on  New  Trials,  710,  where  it  ifl 
stated:  "To  refuse  such  instructions  as  properly  arise  in  the 
case  is  error."  This  proposition  is  conceded  to  be  good  law, 
and  it  suggests  the  question.  Did  tiie  instruction  asked  for  prop- 
erly arise  in  this  case?  While  "there  is  no  evidence  admissible 
in  a  court  that  does  not  depend  m<«e  or  less  on  circumstance  for 
credit"  (Wharton's  Criminal  Evidence,  9th  ed.,  sec  10),  yet  it 
can  hardly  be  claimed  that  an  instruction  as  to  the  character 
and  weight  of  circumEtantial  evidence  should  be  given  in  all 
cases.  The  court  cannot  be  called  upon  to  charge  the  jury  upon 
abstract  propositione.  (3  Graham  &  Waterman  on  New  Trials, 
796.)  An  abstract  proposition  may  be  correct  in  principle,  and  ,• 
yet  so  irrelevant  to  the  facts  as  to  have  no  practical  bearing  - 
upon  the  issues  tried.  To  give  a  jury  such  an  instruction  would  - 
perplex  rather  than  aid  them  in  finding  a  verdict.  In  the  caae 
at  bar  there  seems  to  have  been  an  entire  absence  of  circumstan- 
tial evidence.  The  shooting  occurred  in  the  daytime,  in  the 
midst  of  several  witnesses,  and  the  defendant  admitted  that  the 
fatal  shot  came  from  his  revolver,  but  alleged  that  the  shooting 
was  wholly  accidental.  The  entire  evidence  was  by  eye-witnees, 
except  the  dying  declaration  of  deceased;  and  those  declaratiouB 
criminating  def«idant  depended  entirely  upon  the  credibility  of 
the  witness  to  whom  they  were  said  to  have  been  made.  We 
find  no  dement  of  circumstantial  evidence  therein.  The  rul- 
ing of  the  court  in  refusing  this  instruction  might  be  sustained 
on  other  grounds;  but,  with  a  view  to  correcting  the  practice 
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of  asking  rambling  and  irrelerant  matmctioDa,  the  court  sns- 
taing  the  ruling  of  the  conrt  below,  upon  the  ground  that  the 
iiiBtruction  asked  for  was  properl;  refused  because  sot  per- 
tm«it  ta  the  evidence  in  the  case. 

Upon  the  second  branch  of  the  case,  to  wit,  that  the  verdict 
is  contrary  to  the  evidence,  the  court  is  of  the  opinion  that  the 
objectioit  to  the  verdict  is  well  taken.  In  coining  to  tiiis  de- 
cision we  do  not  disregard  or  ignore  the  principle  insisted  upon 
by  respondent,  to  vrit,  "where  the  evidence  is  conflicting,  the  ver- 
dict will  not  be  set  aside."  Upon  an  inspection  of  the  evidence 
we  are  of  the  opinion  that  the  case  at  bar  does  not  come  within 
tile  role.  As  a  result  of  the  conclusion  of  the  court  will  pro(>- 
Rbly  be  a  new  trial  in  the  court  below,  a  diacussion  of  the  evi- 
dence here  would  be  out  of  place. 

The  jndlgment  of  the  court  below  is  reversed,  a  new  trial  or- 
dered, and  the  case  is  remanded  to  the  district  court,  Ada 
eonnty,  second  judicial  district,  Idaho  territory,  for  further 


Morgan,  C.  J.,  and  Pricfcett,  J.,  concurred. 


(F«braftT7  10,   18M.) 

PEOPLE  T.  8TAPLET0N. 
[3  P»c  «.] 

B(mQi.AKT — Statdtobt  CowsnunTriow. — In  Mctloit  09,  Crlmw  and 
PnniBhrnaiiU,  Reviied  Laws,  page  33Z,  wberdn  it  provtdea  Uiat 
"every  perwrn  who  iba.ll  in  the  night  ....  break  and  enter  io 
a  dwelUng-hoiue  or  tent  with  intent  to  commit  murder,  robbery, 
majbem,  larceny  or  other  felony,"  the  term  "larceny"  applies 
alike  to  grand  and  petit  larcenies. 

ItmiCTHKiiT — Value  or  Pbopbrtt. — In  an  Indictment  for  burglary 
drawn  under  the  atatnte  it  is  not  neceisary  to  all^e  the  value  of 
Um  proper^  intended  to  have  been  iUilen. 

HoxioH  AKD  AaaasT  or  jDoauKT — Osncnons  to  ImnoTimrr.— 
Objection  to  an  Indictment  "that  it  doea  not  Bubatantlallv  con- 
form to  aectionB  233  and  234  of  the  Criminal  Pra(4,ice  Aet"  cannot 
be  taken  advantage  of  upon  a  moUon  in  arreat  of  judgment,  nnder 
section  428.    Bach  objectiona,  1(  made  at  all,  must  ha  made  br 

-* under  aecUou  2BS  as  limited  by  aection  203. 

(Syllabiia  by  the  court) 


^8  Peopli  t.  STAPLiTcm.  fSop.  r*. 

Opinion  of  tbe  CDort— Back,  J. 
APPEAL  from  Dirtrict  Cotut,  Ada  County.    Affirmed. 
0.  W.  Adams,  tot  Appellant. 
No  brief  on  file. 
T.  D.  Cahalui.  District  Attorn^,  for  ttie  People. 

BTTCK,  J.— The  defendant,  W.  S.  Stapleton,  wis  tried,  con- 
victed, and  sentenced  it  the  Nov^nber  term  of  the  district  coart 
in  Ada  county  aa  an  indictment  for  burglary.  Wbai  called 
npcw  to  plead,  be  entered  the  plea  of  not  guilty,  and  made  no 
objection  to  the  form  or  substance  of  the  indictmoitT  by  de- 
mnrrer  or  otherwise.  Upon  the  rendition  of  the  verdict,  the 
defendant  moved  an  arrest  of  judgment — 1.  On  the  ground 
that  the  indictment  does  not  snbstantially  conform  to  sectitm 
^34  of  the  Criminal  Practice  Act,  in  that  it  doe*  not  give  the 
l^al  appdlation  of  tiie  offense  attempted  to  be  charged,  and 
is  not  certain  as  to  the  off^ue  attempted  to  be  aet  forth;  2. 
That  the  facts  stated  in  said  indictment  do  not  constitate  a 
poUic  offense,  in  this,  that  it  does  not  appear  upon  the  face 
of  said  indictment  that  def^idant  attempted  to  commit  a 
felony,  there  bdng  no  all^ition  therein  that  Qte  valae  of  the 
goods  and  property  intended  to  have  heai  stolen  by  the  defend- 
ant were  of  the  value  of  siity  dollars,  or  of  any  value. 

The  assigmnent  of  error  sets  out  error  in  the  refusing  of  the 
court  to  grant  an  arrest  of  judgm^t,  and.  In  addition  thereto, 
the  refusal  to  give  tiie  following  instructions,  at  the  requ^ 
of  the  defendant:  "1.  In  order  to  find  the  defendant  guilty, 
as  charged  in  the  indictment,  the  jury  are  instructed  that  the 
evidence  must  prove,  beyond  a  reasonable  doubt,  that  the  de- 
fendant, with  a  felonious  intent,  did  attempt  to  forcibly  break 
and  enter  the  alleged  dwelling-house,  in  the  night,  with  the 
further  felonious  and  concurrent  intent  of  committing  a  felony 
therein  by  then  and  there  stealing  and  canying  away  the  goods, 
property,  and  money  of  J.  P.  Gordon,  therein,  being  of  the 
value  of  sixty  dollars  or  more,  and  this  intent  to  commit  said 
felony  must  be  proved  to  have  existed  in  the  mind  of  defend- 
ant, as  a  matter  of  fact,  aud  not  aa  a  presumption  of  law ;  2. 
If  the  jury  are  in  doubt  upon  any  material  fact  wu^t  to  be 
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proved  by  the  proeecation,  or  upon  the  geneni  evidence  iotro- 
dnced  as  to  the  gniU  of  the  defendant,  they  should  give  the 
defendant  fbe  benefit  of  tlie  doubt,  and  icquii."  Error  is  also 
allied  in  the  giving  by  the  eoort  of  the  following  instradion : 
"It  is  not  neceesary  for  the  prosecution  to  prove  that  the  de- 
fendant intended  to  steal  six^  dollars'  worth  of  money  or  prop* 
erty,  or  more,  but  it  wUl  be  sufficient  if  the  jury  believe  from 
the  evidence,  b^nd  a  reasonable  doubt,  that  the  said  defend- 
ant then  and  there  intended  to  steal  any  amount,  eiiher  more 
or  less  than  sixfy  dollars'  irorfb  of  property  or  money.  The 
intent  of  the  defendant  is  to  be  gathered  from  his  acts  and  all 
file   circnmstmces." 

The  first  instruction  asked  by  defendant  and  refoeed  by  the 
coort,  and  the  instruction  given  by  the  court  and  excepted  to 
by  defendant,  both  involve  the  main  question  at  isBue  in  the 
motion  for  arrest  of  judgment  (namdy,  must  the  intended 
larceny,  as  charged  in  the  indictment,  neceasarily  be  a  felony?) 
and  can  be  disposed  of  in  the  consideration  of  that  branch  of 
the  case.  '    ""       , 

The  remaining  objection,  to  wit,  the  refusal  to  give  the  fol- 
lowing instruction;  "If  the  jury  are  in  doubt  upon  any  mate- 
rial fact  sought  to  be  proved  by  ihe  prosecution,  or  upon  the 
general  evidence  introduced  as  to  the  guilt  of  the  defendant, 
they  should  give  the  defendant  the  benefit  of  the  doubt,  and 
acqnit" — involves  the  question  of  doubt,  which  is  perhaps  of 
all  ideas  the  most  difficult  for  juries  to  understand  and  apply. 
Section  357  of  our  Criminal  Practice  Act  (Eevised  Laws.  415) 
provides  that  "in  case  of  a  reasonable  doubt  whether  defend- 
ant's guilt  be  satisfactorily  shown,  he  is  entitled  to  be  ac- 
quitted." The  doobt  here  provided  for  is  a  reasonable  one, 
and  courts  have  for  years  exercised  their  ingenuity  and  learn- 
ing in  oideavoring  to  frame  an  instruction  which  would  con- 
vey to  a  jury  a  practical  undeTstanding  of  a  reasonable  doubt, 
with  Jittle  satisfaction  to  themselves,  and  probably  little  as- 
ostance  to  the  juries.  In  the  instruction  asked  for,  however, 
the  conrt  is  relieved  of  any  effort  to  define  that  perplexing 
term,  but  is  asked  to  instruct  the  jury  that  in  case  of  any 
doubt  they  must  acqnit.  Such  an  instruction,  if  good  in  one 
cfts^  would  be  good  in  all,  and  would  render  a  conviction  for 
Idaho,  ToL  2—4 
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crime  almost  impoBBible.     The   iDstructioii   waa  properly   re- 
fused. 

The  first  ground  upon  which  the  motion  in  arrest  of  judg- 
ment was  asked  was  that  the  indictment  did  not  confonn  to 
section  234  of  ttie  Criminal  Practice  Act.  Section  293  "pro- 
Tides  that  when  the  obgectione  mentioned  in  section  285  of  said 
act  appear  upon  the  face  of  the  indictment  they  can  only  b« 
taken  advantage  of  by  demurrer,  except  that  the  objection  to 
the  jurisdiction  of  the  court  over  the  subject  of  the  indictment, 
or  that  the  facts  do  not  constitute  a  public  offense,  may  be 
taken  in  arrest  of  judgment."  That  the  indictment  does  not 
substantially  confonn  to  section  234  is  one  of  the  grounds  pro- 
'  Tided  for  by  section  265,  and  such  an  objection  should  be  taken 
by  demurrer,  unless  section  293  is  abrogated  by  section  426. 
The  two  sections  are  apparently  inconsistent,  and  a  judicial 
construction  seems  necessary  to  the  intelligent  understanding 
of  our  criminal  practice.  These  two  sections  are  found  in  the 
same  act,  and,  if  possible,  should  be  so  construed  as  to  give 
force  and  effect  to  both.  It  is  not  to  be  presumed  that  the 
legislature  intended  that  any  part  of  a  statute  should  be  with- 
out its  proper  meaning,  force,  and  effect.  The  established  mle 
of  construction  "is  that  the  intention  of  the  lawgiver  and  the 
meaning  of  the  law  are  to  be  discovered  and  deducted  from  a 
view  of  the  whole,  and  of  every  part  of  the  statute,  taken  and 
compared  together."     (Dwarris  on  Statutes,  188.) 

In  People  v.  Nash,  1  Idaho,  S06,  we  find  the  following  lan- 
guage in  the  opinion  of  the  court :  "After  the  verdict  the  defend- 
ant moved  in  arrest  of  judgment,  and,  although  several  grounds 
are  assigned,  we  can  only  consider  one  of  them,  because,  un- 
der section  293,  objections  which  are  grounds  of  demurrer  can 
only  be  taken  advantage  of  on  demurrer,  except  two,  viz., 
want  of  jurisdiction  of  the  court,  and  tliat  the  facta  do  not 
constitute  a  public  offense.  The  defendant  did  not  urge  the 
objection  on  demurrer  ....  that  the  indictment  does  not 
conform  to  the  requirements  of  sections  233  and  234  of  the 
Criminal  Practice  Act,  and  she  is  precluded  from  raising  it 
afterward,  except  the  objection  that  the  indictment  does  not 
show  .facts  conetituting  a  public  offense."  This  question  was 
fully  considered  in  People  v.  ShotweU,  27    Cal.  402.     In  de- 
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ciding  this  branch  of  the  case'  ve  cannot  do  better,  perhaps, 
than  to  adopt  the  language  of  the  court  in  that  case  as  adapted 
to  onr  statute:  "If  section  426,  which  provides  that  a  motion 
in  arrest  of  judgment  may  be  founded  on  any  of  the  defects 
mentioned  in  section  285,  be  read  without  reference  to  section 
293,  its  language,  it  may  be  concluded,  is  comprehensiTO 
«]ough  to  embrace  the  objection  made.  Bnt  we  are  not  at 
liberty  to  disregard  the  two  hundred  and  ninrfy-third  section, 
inasmuch  as  section  426  may  be  interpreted  as  referring  only 
to  the  causes  for  arresting  the  judgment  which  stand  unaffected 
by  section  293."  The  alleged  defect  in  the  indictment  cannot 
be  considered  on  a  motion  in  arrest  of  judgment. 

The  consideration  of  the  remaining  objection,  to  wit,  that 
the  alleged  intent  must  be  to  commit  a  felony,  involyes  the 
construction  of  the  statute  upon  which  the  indictment  was 
drawn.  The  statute  reads  as  follows:  "Every  person  who  shall 
in  the  ni^t-time  forcibly  break  and  enter,  etc.,  any  house 
whatever,  or  tent,  with  intent  to  commit  murder,  rape,  mayhem, 
larceny  or  other  felony  shall  be  deemed  guilty  of  burglary." 
(Hevi&ed  Laws,  33S,  sec.  59.)  It  is  argued  by  appellant  that 
'  from  the  peculiar  arrangement,  punctuation,  and  combination 
of  the  words  "mayhem,  larceny  or  other  felony,"  the  intention 
of  the  legislature  must  be  interpreted  to  be  that  there  can  be 
no  burglary  except  the  breaking  is  combined  with  the  intent 
to  commit  a  felony.  The  objection  to  this  argument  is  that 
larc«iy  in  this  territory  is  not  necessarily  a  felony,  and  no 
amount  of  punctuation  and  illogical  combination  of  words  can 
make  it  such.  It  is  stated  that  onr  statute  was  taken  from 
California,  and,  under  the  authority  of  People  v.  Murray,  8  Cal. 
S19,  the  meaning  of  the  statute  has  been  adjudicated  and  de- 
termined. The  decision  referred  to  was  made  in  18fi7.  In 
1858  the  legislature  of  that  state,  recognizing  the  validity  of 
the  decision,  amended  the  law  to  conform  to  it.  In  1864  the 
statute  nnder  consideration  was  enacted  by  the  Idaho  legisla- 
ture. There  was  no  such  statwte  in  California  at  the  time, 
nor  had  there  been  for  six  years  prior  to  the  enactment  of  our 
statute.  It  is  hardly  reasonable  to  suppose  that  our  legisla- 
ture would  seek  a  statute  in  any  state  with  an  adjudication 
which  had  been  regarded  for  six  years  as  unworthy  to  be  in 
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their  own  statnte-book,  for  the  purpose  of  malcmg  it  a  part 
of  our  law.  The  doctrine  that  in  adopting  a  statute  from  one 
state  we  adopt  the  adjudication  of  it,  though  true,  yet  is  so 
limited  ae  to  he  hardly  applicable  to  the  case  at  bar. 

The  authority  cited  by  appellant  in  Campbell  v.  Quinlan, 
B  Scam.  288,  reads :  "The  constmctioii  supposed  to  be  adopted 
ie  one  fiiat  the  statnte  had  received  by  a  nniform  series  of 
judicial  exposition,"  A  single  decision,  in  force  but  a  year, 
can  hardly  be  called  a  aeries  of  judicial  exposition.  We  are 
unable  to  see  that  the  construction  insisted  upon  necessarily 
follows  the  statute,  nor  do  we  feel  assured  that  the  statute 
was  taken  from  California.  It  is  an  exact  copy  of  the  Massa- 
chusetts law,  and  is  also  the  common  lanr  upon  that  subject, 
except  that  tiie  word  "felony"  is  left  out  and  specific  felonies 
Bubstituied  therefor,  and  larceny  added  thereto.  At  common 
law  burglary  is  defined  to  be  (2  Archibald's  Criminal  Practice 
and  Pleading,  263)  the  crime  of  breaking,  etc.,  with  intent 
to  commit  a  felony.  Under  our  statute  that  crime  is  defined, 
the  act  of  breaking,  etc.,  with  intent  to  commit  robbery,  may- 
hem, larceny  or  otiier  felony.  We  have  no  authority  to  add 
the  word  "grand"  or  "petit"  to  the  term  "larceny."  Larceny 
ie  general,  and  includes  both  grand  and  petit.  In  Massachu- 
setts all  larceny  was  a  felony,  and  their  law,  in  the  exact  words 
of  ours,  punished  all  breakings  with  intent  to  commit  larceny 
of  any  grade.  We  think  our  legislature  intended  the  same 
thing.  The  Massachusetts  laiw  punishes  burglaries  where  the 
intent  to  commit  larceny  over  $100  with  a  more  sevoe  penalty 
than  where  the  amount  was  less  than  $100.  Our  legislature 
might  have  made  a  distinction  in  the  punishment  between 
burglaries  with  intent  to  commit  grand  and  petit  larceny,  but 
they  have  not  yet  done  so,  and  the  penalty  is  the  same,  what- 
ever the  amount  intended  te  have  been  stolen. 

The  judgment  below  is  affirmed. 

Morgan,  0,  J.,  and  Prickett.  J.,  concurred. 


Feb.  1884.]        "Utah  rrc.  Er.  Co.  v.  Pmhke. 
Arfumcat  for  Keapondent. 


(Fabnui;   16,   ISM.) 

UTAH    AIO)    NOBTHEEN"    BAILWAY    COMPAJIT    T. 

ITSHER,  ComrrY  Asbessoe. 

[3  Pmc.  3.] 

TnuTCSUL  Zjiiit»— Tbkatiks  Witb  InoiASB. — Nona  ot  tbe  land* 
•mbrMad,  witiiin  th*  bound»riM  of  Idaho  Xmttitorj  m«  Muspted 
oat  of  uid  territory  by  the  proriaiona  of  Mctkm  1  of  tha  orgftaie 
met,  except  meh  u,  bjr  tLe  proriaioni  ot  pre-erirtlpg  traatUa  with 
Indian  tribe*,  ifere  not,  without  the  consent  of  loeh  Indian  tribM^ 
ta  be  inelnded  within  Uie  limiti  ot  any  atata  or  tsrritoiT. 

8uB.~^At  tha  tltM  of  the  pawage  of  the  organic  act  of  Idaho  terri- 
to>7  no  treaty  exiated  between  the  United  Stataa  and  aay  Indian 
tribA  providing  that  the  landa  embraoed  witidn  the  Fort  Hall  In* 
dian  reaerratifHi  should  not,  without  the  eonaent  of  each  tribe,  be 
included  within  any  state  or  territory;  auch  landa,  therefore,  be- 
came part  of  Idaho  territory  npon  the  passage  of  sndS  or^nie 
act,  Uarch  8,  IMS,  and  have  not  ainea  been  withdrawn  from  or 
^mcpted  out  of  said  territory, 

IRDUH  Rbbixtatioh — AMxaoKBrt  for  TAxinair,— The  Fort  Ball 
Indian  reserratloD  being  a  part  of,  and  tnrl^idinl  witUn,  Idaho 
territory  and  Oneida  eonuty,  the  property  of  the  Utah  and  Nortif 
em  Railway  Company  situated  thereon  is  subject  to  taxatioa  for 
territorial  and  connty  purposei. 

(^Ilabru  Iqr  the  eonrt) 

APPEAL  horn  District  Court,  Ondda  Cotmtf.    Affirmed. 

WiUiams  ft  Touog,  for  Appellaot. 

On  behalf  of  the  appellant  we  submit  this  case  upon  the 
aathority  of  HarknaK  o.  Eyd»,  98  U.  S.  476.  The  court  is 
familiar  with  the  origiii  and  history  of  that  case,  as  veil  aa  the 
principles  ^d  down  in  the  decisions.  We  submit  that  if  the 
procees  of  the  district  court  of  tha  third  judicial  district  in 
and  for  Oneida  county  cannot  run  upon  the  Fort  Hall  Indian 
reserratioD,  as  vas  held  in  that  case,  for  ihe  same  reason  the 
tazisg  pover  of  neither  tiie  county  of  Oneida  noi  the  territory 
can  extend  to  property  eitaated  within  ita  limits. 

William  Crawford,  for  BespODdent. 

On  behalf  of  the  respondent,  it  is  suggested  thai  the  an- 
thority  relied  upon  by  the  appellant,  to  wit,  the  case  of  Hark- 
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ness  V.  Hyde,  98  U.  S.  476,  is  overruled  by  the  decision  of 
the  United  States  supreme  court  in  the  action  of  Langsford  v. 
Moniieth,  102  U.  S.  146,  with  which  decision  thia  court  is  fa- 
miliar, Mid  upon  which  decision  and  principles  laid  down  thrae- 
in  respondrait  confidently  relies  for  an  afBrmanoe  of  the  judg- 
ment of  the  district  court 

PEICKETT,  J. — ^This  appeal  has  been  submitted -upon  briefs, 
withont  oral  argument.  The  facts  as  shown  by  the  record  are 
that  the  TTtah  and  Northern  Bailway  Company  is  a  corporation 
awning  and  operating  the  Utah  and  Northern  Bailvay,  rat- 
tending  into  and  through  the  county  of  Oneida  in  this  terri- 
tory; that  sixty-nine  Hud  eighteen  one-hnDdredttiB  milee  of  said 
railway  is  within  and  upon  the  Fort  Hall  Indian  reservation, 
a  tract  of  land  situated  within  the  exterior  boundaries  of  aaid 
Oneida  county,  but  which,  by  an  order  oi  the  Preeident  of  the 
United  States,  dated  July  30,  1869,  in  pursuance  of  a  treaty 
with  the  eastern  band  of  Shoshones  and  the  Bannock  tribe  of 
Indians,  conolnded  July  3,  1868,  was  set  apart  as  a  reserva- 
tion for  t^e  Bannock  Indians;  that  the  respondent,  being  the 
asseseOF  and  ex-officio  tax  collector  of  said  Oneida  county  for 
the  year  1882,  assessed  plaintiff's  railroad  and  other  property 
situated  upon  said  reserratios;  that  there  was  levied  upon 
the  railroad  and  property  aituated  upon  the  reservation  for 
the  year  1888  a  tax  for  territorial  and  county  purposes  of 
$4,478.42;  that  such  tax  not  having  been  paid  within  the  time 
required  by  law,  the  defendant,  as  tax  collector,  was  proceed- 
ing to  enforce  and  collect  the  same  under  the  laws  of  the  ter- 
ritory, by  advertisanent  and  sale  of  the  property,  when  the 
plaintiff  commenced  this  action  to  enjoin  and  restrain  him 
therefrom;  a  temporary  injunction  was  issued,  which  at  the 
trial  was  by  the  judgment  of  the  court  dissolved  and  set  aside, 
and  the  defendant  also  recovered  judgment  for  costs.  From 
that  judgment  the  plaintiff  appealed  to  this  court. 

The  sole  question  presented  for  the  consideration  and  de- 
cision of  this  court  is  whether  or  not  the  Fort  Hall  Indian  res- 
ervation is  a  part  of  Idaho  territory  and  of  Oneida  county. 
The  act  of  Congress  organizing  the  territory  of  Idaho,  approved 
March  3,  1863  (12  U.  S.  Stats.  808),  includes  within  its  ex- 
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terior  lines  the  tract  of  land  now  known  as  the  Fort  Hall  In- 
dian reeenation,  and  by  the  act  of  the  legislative  aesembly  of 
this  territory  creating  and  defining  ttie  bound&rieB  of 
Oneida  comity,  it  ia  included  within  the  exterior  bonnderies 
of  that  connty;  bat  eecMon  1  of  tiie  organic  act  of  the  terri- 
tory contains  a  provieo  as  follows:  "That  nothing  in  Ods  act 
eontained  shall  be  constraed  to  impair  the  rights  of  person 
or  property  now  partaining  to  the  Indians  in  said  teiritory, 
u  long  as  snch  rights  shall  remain  nneztingnished  by  each 
treaty  with  the  TTnited  States  and  snch  Indians,  or  to  inclnde 
any  territory  which  by  treaty  with  any  Indian  tribes  is  not, 
vithont  the  consent  of  said  tribe,  to  be  included  within  the  ter- 
ritorial limits  of  jnriadiction  of  any  state  or  territory ;  but  all 
such  territory  diall  be  excepted  ont  of  the  bonndaries,  and  con- 
stitute no  part  of  the  territory  of  Idaho,  until  said  tribe  shall 
signify  Uiedr  assent  to  the  President  of  the  TTnited  States  to 
be  inclnded  witiiin  said  territory  or  to  affect  the  authority  of 
Uie  goTcmment  of  the  United  States  and  make  any  r^ulations 
niespecting  EOch  Indians,  their  lands,  property,  or  other  rights, 
by  treaty,  law,  or  otherwise  which  it  would  have  been  competent 
for  the  govermnait  to  make  if  this  act  had  never  passed."  Ko 
proridon  similar  to  the  foregoing  is  to  be  fonnd  in  any  act 
of  Congress  creating  a  territory  prior  to  tiiat  organizing  the 
territories  of  Nebraska  and  Kansas  (10  U.  S.  Stats.  877),  and 
the  reason  for  it  in  that  act  was  that  before  the  oi^anization 
of  those  territories  the  United  States,  by  treaty  with  the  Shaw- 
nee tribe  of  Indians,  and  perhaps  other  tribes,  occupying  lands 
embraced  in  those  territories,  had  agreed  not,  without  their 
consent,  to  include  any  of  their  lands  within  any  state  or 
territory  thereafter  to  be  formed;  and  for  the  same  reason 
Congress  required  a  like  provieion  to  be  incorporated  into  the 
constitutions  of  Kansas  and  Nebraska,  .before  admitting  them 
into  the  Union.  The  form  of  the  organic  act  of  those  tor- 
ritories,  in  this  respect,  seems  to  have  been  uniformly  fol- 
lowed by  Congress  in  organizing  the  other  territories  created 
since  that  time,  without  reference  to  the  question  whether  such 
proviso  was  needed  to  save  and  protect  any  rights  previously 
guaranteed  or  not.  It  ie  not  claimed  that  prior  to  t^e  passage 
of  the  organic  act  of  Idaho  uiy  treaty  existed  containing  pro>- 
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viedona  eimikr  to  those  in  the  treat;  with  the  Shawseee,  which 
would  exclude  or  except  out  of  the  tenitor;  any  portion  of  the 
lands  emhraced  within  the  F(^  Hall  Indian  reservation.  Such 
lands  were,  therefore,  included  within  the  t^Titory,  March  3, 
1863,  by  thfi  terps  of  the  organic  act 

The  proviso  in  the  act  creating  the  tenitoTiea  of  Kansas  and 
Xebraeka,  Bimilar  to  that  found  in  section  1  of  our  organic 
act  above  set  forth,  waa  sevoal  times  oonsideTed  and  construed 
b;  the  courts  in  Kansas. 

In  the  case  of  MeCrackm  «.  Todd,  \  Kan.  148,  taken  b; 
writ  of  erntr  to  the  supreme  court  of  Kansas,  <me  of  the  qaes- 
tiona  presented  wae  whether  certain  judicial  proceedings  which 
took  place  on  the  lands  bdcmging  to  ttia  Delaware  Indians, 
idten  Kansas  territory  was  organized,  were  not  transacted  with* 
out  the  territory,  and  therefore  null  and  void.  That  court, 
after  reciting  tlu  previso,  say :  "Tiaa  ground  of  objection  calls 
for  no  comment  by  the  court  farther  tlian  a  statement  tiiat  no* 
where  in  any  treaty  witii  the  Delaware  Indians  ia  tbere  a  pro* 
vision  iha,t  the  lands  of  that  tribe  shall  no^  without  its  con- 
sent, be  indaddd  within  the  territorial  limits  of  any  state  or 
territory.  All  the  lands  of  that  tnhe,  witliin  the  boundaries 
qtecifically  described  in  the  law  referred  to,  were  therefore  in* 
duded  within  the  limits  of  the  territory."  In  the  case  of 
United  Staiei  v.  W<ird,  Woolw.  17,  McCahon,  199,  1  Kan.  601. 
Fed.  Caa.  No.  16,639,  the  ciicnit  coort  of  the  United  States 
for  Kansas,  Killer,  J.,  presiding,  held  that  the  state  court, 
and  not  that  of  the  United  States,  had  jurisdiction  to  try  and 
punish  for  the  crime  of  murder  committed  npon  the  Kansas 
feservation,  because  the  treaty  with  &.e  Kansss  Indians  con* 
tained  no  provision  excepting  their  reservation  from  the  t^ri* 
torial  limits  or  jurisdiction  of  any  state  or  territory. 

The  lands  embraced,  within  the  Fort  Hall  Indian  reserva- 
tion having  been  indnded  within  and  made  a  part  of  the  te^ 
ritory  by  section  1  of  our  organic  act,  pasaed  Karch  3,  1863, 
we  will  next  inquire  whether  tiioee  lands  have  since  been  with* 
drawn  therefrom.  If  so,  it  most  be  because  of  some  provision 
in  the  treaty  between  the  United  States  and  the  eastern  band 
of  Shoshones  and  the  Bannock  tribe  of  Indians,  concluded 
July  3,  1868,  and  of  the  executive  order  made  in  pursuance 
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thereof  (16  Stats.  673),  for  it  is  by  and  under  these  that  the 
Bannock  tribe  of  Indians  occnpy  said  reaerration.  Section 
3  of  that  treaty  providea  as  follows:  "It  is  agreed  that  when* 
era  the  Bannocks  desire  a  resovation  to  be  set  apart  for  their 
nae,  or  whenever  the  President  of  the  United  States  shall  deem 
it  adrieahle  for  them  to  be  pnt  npon  a  reserration,  he  shall 
canse  a  soitable  one  to  be  selected  for  them  in  their  present 
country,  which  ahall  embrace  reason&ble  portions  of  the  Fort 
Kenf  and  Kansas  (meaning  Camas  prairie  countries),  and 
tiiat,  i^en  Hub  reaerration  is  declared,  the  United  States  will 
■scnre  to  the  Bannocks  the  same  rights  and  privileges  tlier»- 
in,  and  make  the  same  and  like  expenditures  therein  for  their 
benefit,  except  the  agency  honse  and  reridesice  of  agent,  is  pro- 
portion to  tiieir  nombers,  aa  herein  provided  for  the  Shoehone 
reeervation."  On  the  thirtieth  day  of  July,  1869,  in  pnrsoance 
of  this  treaty,  the  President,  by  order  of  tliat  dat«,  set  apart 
the  Fort  Hall  Indian  reservation  for  the  nee  and  occupation 
of  Qie  Bannocka;  but  there  ia  nothing  in  this  treaty  or  order 
from  which  to  imply  that  such  tract  of  land  waa  withdrawn 
from  (V  taken  out  of  the  territory  of  Idaho.  It  vras  seit  apart 
merely  for  the  use  and  occupation  of  the  Bannock  tribe  of 

Tmlimw;. 

The  appellant  relies  for  the  reversal  of  the  judgment  in  this 
ease  Jip<m  ihe  deciaitm  of  the  supreme  court  of  the  United 
States  in  Harknen  v.  Eyde,  98  U.  S.  476.  That  court  there 
held  that  the  territory  embraced  within  the  Fort  Hall  Indian 
reserration  was  "as  much  beyond  the  jnrisdiotion,  l^slative 
or  judicial,  of  the  government  of  Idaho  as  if  it  had  been  set 
apart  within  the  limits  of  another  country  or  of  a  foreign 
state,"  which  would  certaiidy  be  conclusive  in  favor  of  the 
poidtion  assumed  by  the  appellant  but  for  the  decision  of  the 
same  court  upon  the  question  subsequently  rendered  in  the 
case  of  Longford  v.  MonUUh,  102  U.  S.  146,  which  is  relied 
upon  by  counsel  for  respondent  In  the  last  case  cited  Mr. 
Justice  Miller,  delivering  the  opinion  of  the  court,  says:  "The 
act  of  Congress  of  March  3,  1863,  to  provide  a  temporary  gov- 
ernment for  the  territory  of  Idaho  (12  Stats.  808),  contains  a 
datue  precisely  similar  to  that  admitting  Kansas  into  the 
Union.     This  courf^  in  Harhnesa  v.  Hyde,  tupra,  relying  upon 
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an  imperfect  extract  found  in  the  brief  of  counsel,  inadvertently 
inferred  that  the  treaty  with  the  ShoBhouee,  like  that  with  the 
Shawneea,  contains  a  clause  excluding  the  lands  of  the  tribe 
from  territorial  or  state  jurisdiction.  In  this,  it  seems,  we 
were  laboring  under  a  mistake.  Where  no  such  clause,  or  lan- 
guage equivalent  to  it,  is  found  In  a  treaty  vith  Indians  within 
the  exterior  limits  of  Idaho,  the  landa  held  by  them  are  a  part 
of  the  territory  audi  subject  to  its  jurisdiction,  so  that  process 
may  run  there,  however  the  Indians  themselves  may  be  exempt 
from  that  jurisdiction,"  The  decision  in  the  case  of  Earhness 
V.  Hyde  is  therefore  no  longer  authorify  upon  the  point  made 
in  the  appellant's  brief. 

Our  oonclufiion  is  that  the  railroad  and  property  of  the  ap* 
pellant  is  subject  to  taxation,  notwithstanding  its  location  and 
situation  upon  the  Fort  Hall  Indian  reservation. 

The  judgm^it  of  the  district  court  is  affirmed. 

Morgan,  0.  J.,  and  Buck,  J.,  concurred. 


(February   18,   18B4.) 

JONES  T.  ST.  JOHN  IRRIGATING  COMPANY. 
[3  Pae.  1.] 
Appeal — Jddgmbnt-boix — Bnx    or    Exceptions. — On     appeal    from 
a  judgment  without  a  atatement  or  bill  of  azceptiona,  nothing  be- 
longs  to   the   record   except   the  judgment- roll,   and   no   queation 
arising  outside  the  roll  can  be  considered.     The  mode  of  present- 
ing questions  not  arising  on  the  judgment-roll  for  review  on  ap- 
peal is  by  statement  or  bill  of  exceptions. 
RiTERBiBU!  Erbob— PABTiE8.--On   appeal,   this   court   can   only  notice 
the  errors  committed  against  the  appellant,  not  those  committed 
against  the  successful  party. 

(Syllabus  by  the  cour^} 

APPEAL  from  District  Court,  Oneida  County.     Affirmed. 

Heed  &■  Standrod  and  James  L.  Onderdonk,  for  Appellant. 

Plaintiff  was  entitled  to  judgment  upon  the  pleadings,  as 

the  answer  is  evasive  and  raised  no  issue.     (Code  Civ.  Proc., 
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sec.  237,  subd.  2,  sec.  259;  ffiggins  v.  Wortell.  18  Cal.  330; 
Fitch  V.  Bunch,  30  Cal.  208 ;  Euhlmd  v,  Sedgwick,  IT  Cal.  123 ; 
Doll  V.  Good,  38  Cal.  287;  Norris  v.  Qlenn,  1  Idaho,  590.) 
No  proof  of  damages  was  required  as  no  iMue  was  made  xipon 
that  point  Defendant  nndertakee  to  deny  the  character  of  the 
act,  and  does  not  deny  the  act  itself.  Such  denials  have  always 
been  held  to  be  bad.  {Patieraon  v.  Ely,  19  Cal.  28;  Huston 
v.'Ttcin  etc.  T.  R.  Co.,  45  Cal.  550;  Feely  v.  Shirley,  43  Cal. 
369;  £ay  v.  Neville,  25  Cal.  546;  Blackman  v.  Vallejo,  15 
CaL  638;  Woodworth  v.  Enowlton,  22  Cal.  169.) 

Smith  &  McCoUum,  for  EcBpondent, 

This  18  aa  action  for  the  recovery  of  money,  pnrely,  and  the 
judgment  being  for  less  than  one  hundred  dollara,  the  court 
below  was  prohibited  from  allowing  costs  to  either  party.     (See 

Code  Civ.  Proc.,  sec.  696.  Also  Britton  v.  Wright,  1  0. 
Greene    (Iowa),  426.     Also  Raihbone  v.  McConnell,  21  S.  Y. 

467.)  TTiis  error  can  be  corrected  here  and  the  judgment  ao 
modified  as  to  deny  costs  allowed  to  appellant,  and  this  it  is 

the  duty  of  this  court  to  do.  (See  Union  Water  Co.  v.  Murphy's 
Flai  Pluming  Co.,  22  Cal.  260.     Also  Love  v.  Bhartzer,  31  Cal. 

487.     Also  Atkerton  v.  Fowler.  46  Cal.  320) 

PRICKETT,  J.— Thia  action  was  commenced  in  the  district 
court  of  Oneida  county,  by  the  filing  of  a  complaint  therein 
September  12,  1883.  The  object  of  the  action  was  to  recover, 
as  damages,  ttie  sum  of  $1,000,  alleged  to  have  been  auatained 
by  the  plaintiff  by  reason  of  the  divereion  by  defendant  of  water 
from  plaintiff's  premises,  to  which  he  aUegea  he  was  entitled 
for  irrigation.  The  amended  answer  of  the  defendant  denies 
that  it  at  any  time  diverted  any  water  from  the  stream  named 
to  which  plaintiff  was  entitled,  and  denies  that  plaintiff  has 
been  injured  by  the  defendant  in  the  sum  of  $1,000,  or  any 
other  sum  whatever.  Upon  the  issues  made  by  the  complaint 
and  amended  answer  the  cause  was  tried  by  jury,  and  a  verdict 
and  judgment  were  rendered  for  plaintiff  (or  the  sum  of  fifty 
dollars.  A  question  having  arisen  in  the  court  below,  as  to 
whether  the  plaintiff  was  entitled  to  recover  his  costs,  upon  a 
■terdict  for  lees  than  SlOO,  under  the  statutes,  the  court  below 
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awarded  the  plaiutiS  He  costs.  The  plaintifl  appealed  from 
the  judgment 

A  paper,  purporting  to  be  a  bill  of  ezceptioDs,  has  heea 
stricken  out  of  tbe  transcript,  on  motion,  becansa  it  was  not 
settled  and  filed  in  the  mode  prescribed  by  the  statute,  and  the 
ease  now  stands  for  review  on  the  judgmoit-roU  alone.  Ob 
an  appeal  from  a  judgmait  without  a  statement  or  bill  of  ex- 
ceptions nothing  belongs  to  tbe  record  except  the  judgment- 
roll,  and  no  question  arising  outside  tbe  judgment-roll  can  be 
considered.  The  mode  of  preeentijig  questions  not  arising  on 
the  judgment-roll,  for  review  on  appeal,  is  b;  statement  or  bill 
of  exceptions,  proj)erIy  settled,  ngned,  and  filed. 

It  is  urged  b;  the  appellant's  counsel  that,  though  tha  court 
has  stricken  out  tbe  bill  of  exceptions,  tbe  chief  question  in 
dispute  can  be  reviewed  upon  the  record  as  it  still  stands;  that 
there  is  no  issue  fcarmed  bj  tbe  complaint  and  amended  answer; 
that  tbe  amended  answer  is  evasive;  and  that  the  plaintiff  was 
entitled  to  judgment  on  the  pleadings  in  the  court  below.  Bnt 
we  think  the  denials  of  diversion  by  the  defendant,  and  of  dam- 
ages sustained  by  the  plaintiff,  do  certainly  laise  matoial  issue 
between  the  parties  to  the  action. 

Another  point  made  by  tbe  appellant's  counsel  is  that  the 
amended  answer,  after  filing  and  vMfication,  was  again 
unended  by  striking  out  certain  matter,  and  that,  after  being 
so  reomended,  it  was  never  verified,  and  that  it  thus  became  on 
unverified  answer  to  a  verified  complaint,  and  for  that  reason 
should  ncA  be  considered  as  an  answer  at  alL  But  these  object 
tions  do  not  appear  upon  the  face  of  the  judgment-roll,  and, 
if  they  existed,  ^onld  have  been  brought  into  the  record  by  the 
proper  objections  and  bill  of  exceptions. 

On  the  part  of  the  respondent  it  is  urged  that,  under  our 
statutes,  in  an  action  for  damages,  where  the  plaintiff  recovers 
less  than  $100,  be  is  not  entitled  to  costs,  and  that  tbe  allow- 
ance of  costs  to  the  plaintiff  by  the  district  coort  was  error, 
which  can  and  should  be  corrected  here;  but,  on  appeal,  this 
court  can  only  notice  tbe  errors  committed  against  the  appel- 
lant, not  those  committed  against  the  successful  party,  or  the 
respondent  in  the  appeal.     {Seaward  v.  Maiotte,  15  Cal.  304; 
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Traven  v.  Crane.  15  C&l  IS;  Stevenson  v.  Bmith,  28  CaL  1D2, 
«7  Am.  Dec.  107.) 

The  jadgment  ie  affirmed. 

Kofgan,  C.  J.,  and  Back,  J.,  concarred. 


WINTERS  V.  SWIFT. 
[3  Pae.  IS.] 
CoKTZTAKCE— Heed— MoBTOAGB — CoirsTKCcnoiT  (o*  CoimAor. — ^A  ^Md 
•bMlnto  on  Its  fue  given  I7  A  to  B  for  real  asUto  tli«ralii 
deacribcd,  >nd  •  bond  given  by  B  to  A,  mgntijtg  to  cohtct  to  A 
ft  portion  of  th«  lame  property  at  %  rtipulktod  time,  altliOQglt 
|[{y«n  on  the  aama  data  and  for  tbe  •ame  price.  If  not  intended 
to  be  a  mortgage  or  security  for  monq'  bj  the  parties  tbem- 
■elTa  and  not  appearing  to  be  inch  on  the  face  of  tha'  inatrument, 
irill  be  beld  to  be  an  abaolnte  bargain  and  lalc^  and  not  a  mort- 

C(arTK^€fr — OoirarBucnoi* — IirmmoK  or  Pabtibs — EnbcircK. — The 
intention  of  the  parties  la  to  be  aacvrtained — 1.  From  the  initm- 
jnonta  themselTes;  2.  From  parol  testimonf,  and,  whan  ascer- 
tained, vill  be  carried  oat  by  the  conrti. 

Lcz  Loci— QuBSTiOM  or  'tJsusT.— The  qneatlon  as  to  whether  a  note 
wbieh  ia  made  and  delivered  in  Utah  1*  luurloua  or  not  la  to  be 
dMided  bj  the  Uws  of  Utah. 

APPEAL  from  District  Court,  Alturaa  County.  Affirmed. 
F.  OanaW,  L.  Vineywd  and  D.  E.  Waldton,  for  Appellant 
The  lav  declares  this  transaction  a  mortgage.  If  not  a 
mortgage  at  law,  the  pregomption  ia  in  equity,  it  Till  be  so 
held.  That  if  there  be  a  doubt  as  to  the  natnre  of  the  trans- 
action, and  the  relation  of  debtor  and  creditor  existed  at  its 
inception,  the  donbt  will  be  solved  in  favor  of  the  debtor  and 
the  transaction  held  to  be  a  mortgage.  At  lav  an  absolute 
deed  and  separate  defeasance  or  agreement  to  reconvey,  eze- 
cnted  at  the  same  time,  amount  to  a  mortgage.  (Colwell  v. 
Woodt,  3  Watts,  188;  Jaques  v.  Weeks,  7  Watts,  261;  Ruling 
9.  Drexett.  7  Watts,  186;  Rankin  v.  Mortimere,  7  Watts,  372; 
Kerr  v.  Qilmore,  6  Watts,  405 ;  Brown  v.  Nickle,  6  Pa.  St.  390 : 
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Wilson  V.  Shoenberger,  31  Pa.  St.  295;  ReUenbaugk  v.  Lud-* 
tvick,  31  Pa.  St.  131;  Bay/ey  v.  Bailey,  5  Gray,  505;  Haines  v. 
Thomson,  70  Pa.  St.  434;  Sweehtr's  Appeal.  71  Pa.  St.  264; 
Taylor  v.  Weld,  5  Mass.  109 ;  Eelleran  v.  Brown,  4  Mass.  443 ; 
Carey  v.  Rawson,  8  Mass.  159;  Erskins  v.  Townsend,  3  Maas. 
493,  3  Am.  Dec.  71;  Newlall  v.  Burt,  7  Pick.  156;  Stocking' 
V.  Fairchild.  5  Pick.  181;  NewkaU  vl Fierce.  5  Pick.  450;  Rice 
V.  Rice,  4  Pick.  349 ;  Eaton  v.  Whiting,  3  Pick.  484 ;  Trull  v. 
Skinner,  17  Pick.  213;' Lanfair  v.  Ldnfmr,  18  Pick.  299;  Peter- 
son V.  Clark,  15  Johns.  205;  CUrk  v.  Henry,  2  Cow.  324; 
Bloodgood  V.  Zeily,  %  Cainea  Caa.  124;  Robinson  v.  Cropaey,  2 
■  Bdw,  Ch.  138;  Robinson  v.  Cropsey,  6  Paige,  480;  Brown  v. 
Dewe,  1  Sand.  56;  Slee  v.  Manhaitan  Co.,  1  Paige, 48;  Dry  v. 
Dunham,  2  Johns.  Ch.l89;  Henry  v.  Davis,7  Johns.  Ch.  4.0;  Bar- 
ion  V.  May,  3  Sand.  460;  Palmer  v.  Qvmsey,  7  Wrad.  248; 
Baker  v.  Thrasher,  4  Denio,  493;  Murphy  v.  Galley.  1  Allen, 
107;  Polhemus  v.  Trainer.  30  Cal.  687;  Gay  v.  Hamilton,  33 
Cal.  686;  1  Jones  on  Mortgagee,  sec.  244.)  "When  th^  con- 
Teyance,  ajid  the  agreement  to  leconvey,  are  on  thdr  face  of 
even  date,  the  transaction  is  necessarily  a  mortgage,  and  parol 
evidence  of  a  different  understanding  by  the  partiee  will  not 
be  recMved  to  convert  it  into  a  conditional  sale.  When  the 
two  instmmente  are  of  different  dates,  such  evidence  is  admis- 
sible." (1  Jones  on  Mortgagee,  sec.  248;  Kerr  v.  Qilmore.  6 
Watts,  406 ;  Brown  v.  Uichol,  6  Pa.  St.  390.)  The  continued 
poesession  of  the  grantor  is  also  evidence  tending  to  show  tiiat 
the  conveyance  was  a  mortgage.  {Spencer  v,  Weatherly,  1 
Jones,  328;  Ruffier  v.  Womarh,  30  Tex.  332;  Campbell  v. 
Dearborn,  109  Mass.  130,  12  Am.  Rep.  671;  Steel  v.  Black, 
3  Jonee  Eq.  437;  Streater  v.  Jones,  3  Hawks,  423;  Sellers  v. 
Stalcup,  7  Ired.  Eq.  13;  Eemp  v.  Earp,  7  Ired.  Eq.  167; 
Thompson  v.  Banks,  2  Md.  Ch.  430;  Crews  v.  Thundergill,  35 
Ala.  334;  Davbenspeck  v.  Piatt,  22  Cal.  330.)  Inadequacy 
of  price  is  also  a  circumstance  tending  to  show  that  the  tranB- 
action  is  a  mortgage  rather  than  a  sale.  {Spencer  v.  Weatherly, 
1  Jones,  328;  Davis  v.  Stonestreet,  4  Ind.  101;  Wilson  v.  Pat- 
rick, 34  Iowa,  362;  Trucks  v.  Lindsey,  18  Iowa,  604;  West  v. 
Hendrix,  28  Ala.  234;  Overton  v.  Bigelow,  3  Yerg.  513;  Qihi* 
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t.  Penny,  43  Tex.  560.)  The  McConnick  note  eecured  by  the 
tniBt  deed  (Exhibit  "L")  waa  executed  by  Jaikowski,  nt  Ket- 
chnm,  Idaho  territoiy,  and  not  in  Utah;  the  property  affected  by 
and  embraced  in  the  trufit  deed  is  situated  in  Idaho.  The  lex 
loci  contractus,  and  lex  rei  situs  are  the  laws  of  Idaho,  and  under 
them  the  contract  and  security  are  alike  void  as  to  tiie  interest.  ■ 
(2  ParBons  on  Contraote,  pp.  571-575 ;  1  Jones  on  Mortgagee, 
656,  661,  662.)  This  point,  howeyer,  was  not  properly  before 
the  court  below  and  should  not  ha^e  been  decided,  for  it  only 
became  material  on  the  question  of  aocomiting  and  the  amoant 
to  be  paid  on  redemption  after  the  conrt  had  decided  that  the 
transaction  wae  a  mortgage,  and  having  decided  it  to  be  a  con- 
ditional sate,  this  question  ceased  to  be  materiaL 

Jatnes  H.  Beatty,  for  Respondents. 

The  McCormick  note  of  $6,000  was  finally  executed  and  de- 
livered in  Utah  territory  (228),  and  the  etipnlated  interest  is 
l^al  in  Utah  (Finding  28,  p.  102).  The  note  was  neither  void 
nor  uBurioua.  {Miller  v.  Tiffany,  1  Wall.  309 ;  2  Kenfs  Com- 
mentaries, 460.)  Appellant  does  not  in  his  bill  show,  nor  has 
it  in  any  way  appeared,  that  he  ever  offered,  or  is  ready  to  re- 
deem, or  to  pay  what  the  court  may  order,  or  to  comply  with 
its  decrees,  but  instead,  with  much  assurance,  asks  the  court  to 
declare  void  all  of  Jaikowski's  debts  which  Swift  had  assumed 
and  paid.  Instead  of  doing  equity,  while  pretending  to  seek 
it,  appellant  asks  the  court  to  do  a  most  intquitouB  act.  His 
bill  does  not  entitle  Mm  to  relief.  (1  Daniell's  Chancery  Prac- 
tice 188,  189;  Story's  Equity  Pleading,  sec.  187.)  Respond- 
ent insists  that  beyond  question  the  law  is;  1.  That  when  a 
deed  is  absolute  and  unconditional  in  form,  and  there  is  no 
other  instrument  eo  referring  to  or  modifying  it  as  to  constitute 
a  defeasance  thereto,  the  former  must,  in  all  cases,  be  held  an 
absolute  conveyance,  until  shown  otherwise  by  evidence  aliunde 
the  instruments;  3.  That  to  show  it  otherwise  the  actual  in- 
tention of  the  parties  is  the  test;  and  3.  Such  intention  must 
be  shown  by  evidence  so  clear  as  to  leave  no  doubt.  {Holmes 
V.  Grant,  8  Paige,  243,  257;  Olover  v.  Payn,  19  Wend.  519; 
Flagg  v.  Mann,  14  Pick.  467;  Hughes  v.  Sheaff,  19  Iowa,  343  j 
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Robinson  v.  Cropiey,  2  Edw,  Ch.  138;  Conway  v.  Alexander,  7 
Cranch,  S35;  People  v.  Irwin,  14  Cal.  438;  Henley  v.  Hotaling, 

41  Cal.  22-28;  Page  v.  VUhac,  42  Cal.  78;  F&muir  v.  Grose, 

42  Cal.  171-173;  Tuner  v.  Kerr.  44  Mo.  489;  Pitts  v.  Cable, 
44  111.  103 ;  Hanford  v.  Blessing,  80  HI.  189,  191 ;  Bingham  v. 
Thompson,  4  Nev.  232 ;  1  JoneB  on  Mortgages,  eecs.  258,  260, 
261.)  To  coDstitute  a  mortgage,  in  addition  to  the  mortgagor's 
right  of  redemption,  the  moriigagee  nniHt  haTe  the  right  of  en- 
forcing the  collection  of  hia  debt  against  tii«  mortgagor  as  wdl 
aa  ttie  property.  (7  Cranch,  237,  supra;  41  Cal.  28,  tapm; 
42  CaL  173,  supra;  2  Edw.  Ch.  144,  supra;  14  Pick.  478,  »upna; 
44  IlL  106,  tupra;  1  Jonea  on  Mortgages,  sec.  264.)  When 
the  inatruments  show  a  conditional  sale,  or  an  absolnte  sale 
with  option  of  repurchaae  as  in  this  case,  the  terms  of  repur- 
chase must  be  complied  with,  and  if  not  the  party  will  be  with- 
out relief.  (41  Cal.  27;  44  Mo.  433;  19  Iowa,  344;  1  Jonee 
on  Mortgagee,  sees.  264,  267,  268.) 

MOEQAN",  C.  J. — It  appears  from  the  evidence  and  the  find- 
ings of  the  court  in  this  cause  that  Wilhelm  Jaikowsld  was  the 
owner  and  in  possession  of  two-thirds  interest  in  the  North  Star 
mine  and  one-half  interest  in  the  American  Eagle  mine,  both 
situated  in  Warm  Spring  district,  Altorae  coimty,  Idaho;  that 
one  Eil«y  was  the  owner  of  the  one-third  of  the  North  Star 
nine  and  one-half  of  the  American  Eagle;  that  in  working 
said  mine  Jaikowsld,  prior  to  the  seventh  day  of  September, 
1881,  had  become  indebted  to  Pinkham  &  Leonard  in  the  sum 
of  $2,082,98,  for  which  he  had  given  his  note  and  mortgage  on 
one-third  of  the  North  Star  mine,  dated,  respectively,  Jannary 
7,  1881;  that  he  was  then  also  indebted  to  J.  0.  Swift  &  Co., 
a  firm  composed  of  J.  0.  Swift  and  T.  E.  Clohecy,  both  defend- 
ants herein,  to  the  amonnt  of  between  three  and  four  thou- 
sand dollars;  that  to  pay  oEE  said  indebtedness,  and  obtain 
means  to  work  said  mines,  Jaikowsld,  about  the  1st  of  March, 
A.  D.  1881,  employed  defendant  Clohecy  to  go  to  Salt  I*ke 
City  and  procure  a  loan  of  $6,000 ;  to  enable  Clohecy  to  secure 
said  loan,  Jaikowsld  executed  to  said  Clohecy  a  note  for 
$6,000,  with  place  where  payable  and  name  of  payee  in  bUnk, 
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dated  March  1,  1881,  and  due  in  five  montto  from  date;  he 
also  «cecuted  to  Clohecy  a  power  of  attorney  to  sell  or  mort- 
gage his  interest  in  said  North  Star  mine;  that  Clohecy  there- 
upon -went  to  Salt  Lake  City,  and  secured  a  loan  from  McCor- 
mick  &  Co.,  in  the  snm  of  $6,000;  that  Clohecy  delivered  to 
said  McCormick  &  Co.  the  said  promiBsory  note,  properly  filled 
out  and  indorsed  hy  him;  that  he  also,  for  tiie  pnrpoae  of  a^ 
cnring  said  note,  executed  a  trust  deed  conveying  Jaikowski'a 
iotereet  in  the  North  Star  mine  to  William  H.  Oreenhow  and 
Geoi^  A.  McCormick,  with  power  to  them  or  the  sheriff  of 
the  county  to  sell  eaid  interest  on  default  of  payment  of  the 
debt  With  the  $6,000  thus  obtained,  Clohecy  paid  off  various 
items  of  indebtedness  dne  from  Jaikowski,  including  the  debt 
due  Pinkham  &  Leonard. 

During  the  sommer  of  1881  Jaikowaki.  made  various  attempts 
to  sell  his  interest  in  the  North  Star  mine,  employing  Clohecy 
and  others  to  aid  him  in  effecting  said  sale.  The  mine  was 
not  sold.  The  latter  part  of  Augnst  Jaikowski  went  to  Salt 
Idke;  the  note  and  tmst  deed  were  coming  dne  S^>tember  I, 
1881.  Jaikowski  attempted  to  get  further  time  on  the  $6,000 
note,  which  was  refused  by  McCormick  &  Co.  About  the  1st 
of  September  J.  0.  Swift,  defendant,  went  to  Salt  lake  City, 
and,  at  Jaikowstd's  request,  went  with  him  to  various  persons 
to  effect  a  sale  of  the  mine,  but  was  unable  to  do  so.  After 
all  these  failures  to  sell  Jaikowski'a  interest  in  these  mince, 
during  which  he  had  offered  the  whole  for  $12,000,  he  (Jaikow- 
ski) offered  to  sell  to  Swift,  on  the  sixth  day  of  September, 
1881,  two-thirds  of  the  two  mines,  all  the  ore  on  the  dunifw, 
with  the  cabin,  tools,  cooking  ntensils  at  the  mine,  and  his  claim 
for  contribution  against  Biley,  his  partner,  if  Swift  would  pay 
the  debt  to  McCormick  &  Co.,  his  debt  to  J.  0.  Swift  &  Co., 
and  furnish  him  mon^  to  go  back  to  Idaho.  Swift,  after  see- 
ing McCormick  &  Co.,  and  obtaining  further  time  on  that  debt, 
on  the  seventh  day  of  September  told  Jaikowaki  that  he  would 
accept  his  offer,  and  would  pay  the  debt  to  McCormick  &  Cl., 
and  the  debt  to  J.  0.  Swift  &  Co.,  and  would  furnish  him  sixty 
dollars  to  return  to  Idaho,  if  Jaikowski  would  sell  the  prop- 
erty to  him  at  that  price.  The  t^ms  above  stated  being  agreed 
Idftho,  Vol.  2—5 
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upon  by  both  parties,  they  went  together  to  the  oBBce  of  W.  C. 
Hall,  an  attorney,  the  terme  of  the  sale  were  stated  to  the  at- 
torney in  the  presence  of  both  parties,  and  he  was  directed  to 
draw  np  a  deed  for  two-tirirda  of  both  mines,  a  bill  of  sale  of 
all  the  oree  on  the  dmnp  of  said  mines,  all  the  tools,  cabin, 
cooking  utensils,  and  an  aEsignment  of  Jaikowaki's  claim  for 
contribntion  against  hia  mining  partner,  Hiley,  for  the  consid- 
eration aforeaaid,  which  was  stated  to  be  $11,058.49.  The  at- 
torney drew  the  said  deed,  assignment  of  claim  for  contribu- 
Hon,  and  bill  of  sale  of  toola,  (Ac.,  all  absolute  on  their  face, 
according  to  inatructioM  given  in  the  preeence  of  both  parties. 
Theee  papera  were  duly  signed  by  Jaikowski  aitd  acknowledged 
before  a  commisBioner  of  deeda,  tiie  partiee  gcnng  to  another 
office  for  the  purpose  of  acknowledgment 

Shortly  after  the  execatdon  of  tbeee  papers,  and  the  same  day, 
the  parlies  again  appeared  in  the  office  of  Hall,  the  attorn^ 
aforeaaid,  uid  Swift  directed  Hall  to  draw  up  a  bond  tor  the 
conyeyance  of  the  two-tbirds  interest  in  the  two  mines,  by 
Swift  to  Jaikowski,  on  or  before  the  seventh  day  of  December, 
A.  D.  1881,  in  case  the  latter  shoold  pfty  him  the  sum  of 
$11,058.49.  This  was  accordingly  done,  ngned  by  Swift,  and 
deliTeied  to  Jaikowski.  Aa  eoon  as  the  papers  were  completed. 
Swift  went  with  Hall  to  McCormick  &  Co.,  paid  the  interest 
on  the  $6,000  to  Septembw  1,  1881,  amounting  to  $1,080,  as- 
sumed in  the  name  of  J.  0.  Swift  &  Co.,  his  fiim,  the  payment 
of  the  notfi  of  $6,000,  in  consideration  of  which  McCormick 
reduced  the  rate  of  intereat  to  one  per  cent  per  month.  On 
the  same  day  Swift  wroto  to  his  firm  at  Ketchum  stating  that 
he  had  bought  out  Jaikowaki,  and  directed  them  to  charge  the 
account  due  the  firm  from  Jaikowski  to  his  piivato  account, 
which  was  accordingly  done.  Swift  paid  Jaikowski  the  sixty 
dollars  to  return  to  Idaho,  and  also  paid  for  Jaikowski  ten 
dollars  to  the  attorney  for  drawing  the  papers. 

In  the  latter  part  of  SeptenUier,  or  let  of  October,  Swift  went 
into  possession  of  the  mines  and  other  property,  and  has  con- 
tinued to  hold  and  worii  them  until  the  present  time.  On  the 
tenth  day  of  October,  1881,  Jaikowski  executed  to  one  Shaeffer, 
consideration  being  an  open  account,  $432,  or  $452,  and  some 
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small  earns  of  mosey,  the  smonnt  of  vhich  the  parties  vers 
Dot  able  to  state,  a  deed  for  the  two-thirds  interest  of  the  eaid 
tninee,  and  assigned  to  him  the  bond.  This  sale,  as  Winters, 
plaintiff  herein,  testifies,  was  negotiated  and  promoted  b;  him, 
and  he  states  he  had  had  hie  eye  on  this  property  as  being  vala- 
aHe  ever  since  he  came  to  Wood  lUver.  On  the  17th  of  Novem- 
ber, 1881,  Shaefter  executed  to  plaintiff.  Winters,  a  deed  of  said 
property,  and  assigned  to  him  the  bond.  On  the  third  day  of 
December,  ISSl,  plaintiff,  John  B.  Winters,  commences  this 
enit,  files  his  complaint  praying  that  said  deed  to  Swift,  of  Sep* 
tember  7,  1681,  and  bond  to  Jaikoweld  be  declared  a  mortgage, 
and  that  said  plaintiff  be  allowed  to  redeem ;  that,  to  ascertain 
the  amonnt  to  be  paid  to  Swift,  an  accoimtang  be  hod  between 
J.  0.  Swift  &  Co.— T.  E.  CltAecy  and  J.  0.  Swiftr-and 
Jaikowaki,  with  various  other  prayers  not  now  necessary  to 
mention.  — -^ 

To  the  said  complaint  the  defendant  Swift  answered,  and 
averred  tiiat  the  said  tionsaction  that  took  place  between  him- 
self and  Jaikowskj  on  said  eeventh  day  of  September,  1881, 
was  an  absolute  bargain  and  sale  of  all  said  Jaikowski'a  interest 
in  said  mina  to  defendant  Swift;  was  nerer  intended  or  under- 
stood by  either  pariy  to  be  a  mortgage;  that  said  bond  vaa  exe- 
cuted and  delivered  to  said  Jaikowski  to  give  him  an  oppor- 
tunity to  r^nrchase  said  mines  if  he  derared  so  to  do  on  or 
before  the  said  seventii  day  of  December,  1881.  Defendant 
Clohecy  answered,  denying  any  interest  in  the  transaction  of 
S^itember  7, 1881,  or  any  interest  in  the  result  of  the  suit,  sub- 
Etautlally.  The  canae  was  tried  before  the  conrt  at  the  July 
ttrm  of  the  district  court  in  and  for  Alturaa  connly,  and  re- 
salted  in  the  followtng  findings  by  the  court  as  conclusions  of 
law:  "l.That  the  transaction  of  the  7th  of  September,  1881, 
between  Jaikowski  and  the  defendant  Swift  was  one  of  bargain 
and  sale,  and  not  one  of  security  for  debt ;  there  being  no  pre- 
existing debt,  no  loan  at  tiie  tim^  and  no  continuing  indebted- 
neas,  there  conld  be  no  mortgage,  and  the  deed  opo^ted  as  an 
absolnte  eaJe  and  conveyance  of  the  property  to  Swift;  8.  That 
the  bond  from  Swift  to  Jaikowski  was  not  a  defeasance  of  the 
deed,  bat  simply  an  option  to  repurchase;  3.  Neither  Jaikow- 
ski nor  hie  assigns  having  tendered  the  stipulated  price  within 
the  period  limited,  the  plaintiff  ie  not  entitled  to  relief;  i. 
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That,  upon  the  whole  case,  the  equitiea  are  with  the  defendanta 
and  they  are  «ititled  to  judgment  for  the  diamiasal  of  plain- 
tiff's bill  of  complaint  and  for  their  costs  in  the  action."  Plain- 
tiff  made  a  motion  for  a  new  trial,  which  motion  was  denied 
by  the  court.  From  the  judgment  of  the  court  denying  the 
motion  for  a  new  trial  an  appeal  is  taken  to  thia  court,  and  the 
following  erroTB  assigned:  The  court  erred  in  its  condnsiona 
of  law,  and  the  same  are  not  justified  or  supported  by  tiie  evi- 
dence in  the  case,  in  lliis,  to  wit:  "1.  The  transaction  of  the 
7th  of  September,  1881,  between  Jaikowdd  uid  Swift  was  one 
of  mortgage  and  not  of  sale,  Qiere  being  a  pre-existing  and 
continuing  debt  carrying  interest  beyond  the  aerenth.  day  of 
September,  1881;  2.  The  bond  from  Swift  to  Jaikowski  being 
signed  on  the  same  day,  and  witnessed  by  the  same  parties,  and 
acknowledged  by  and  before  the  same  officer,  expressing  the 
same  consideration  and  for  the  eame  property  as  that  in  the 
deed  from  Jaikowski  to  Swift,  was  a  defeasance  to  the  deed  and 
coustitutee  with  it  one  instrument,  viz.,  a  mortgage,  and  the' 
action  being  brought  for  a  redemption  and  praying  an  account, 
no  tender  was  necessary;  3.  The  promiseory  note  of  McCormick 
&  Co.  is  UBuiious  and  no  claim  for  interest  thereon  can  be  col- 
lected, as  the  same  was  made  and  delirered  in  this  territory 
and  not  in  Utah;  4.  That  upon  the  whole  case  the  equities  were 
with  the  plaintiff — ^iu  debt,  pressed  by  his  creditors,  wanting 
time,  everything  tends  to  show  that  he  was  not  a  free  man — 
and  that  in  doubtful  cases  of  like  character  the  law  always  con- 
strues transactionB  of  like  character  a  mortgage  and  not  a  sale," 
It  will  be  at  once  seen  that  the  main  question,  in  short,  al- 
most the  only  question,  before  the  court,  is,  Was  the  transac- 
tion between  Swift  and  Jaikowski  on  the  Tth  of  September, 
1881,  a  sale,  with  &  bond  giving  Jaikowski  an  option  to  re- 
purchase, or  was  it  a  mortgage?  In  construing  any  instru- 
ment the  first  matter  to  be  examined  is  the  language  of  the  in- 
strument itself.  Ite  ordinary  provision  in  a  legal  mortgage 
is  that  in  ca^e  the  grantor  shall  pay  or  cause  to  be  paid  the 
sum  mentioned  in  the  deed,  with  interest  theieon,  then  the 
deed  shall  be  void,  otherwise,  etc.,  or  any  words  equivalent  to 
these  in  the  deed  itself  which  shall  indicate  that  it  was  intended 
as  a  security  for  money  loaned,  or  security  for  the  payment  of 
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a  debt  by  the  parties  to  each  instrument,  then  it  is  a  mortpaee, 
(1  Jones  on  Mortgages,  sec.  242;  Adorns  v.  Stevens,  49  Me. 
362.)  TTpon  the  most  cursory  reading  it  will  be  at  once  eeen 
that  the  deed  from  Jaikoweki  to  Swift,  executed  on  the  Tth  of 
September,  1881,  contains  no  such  provision,  and  none  equiva- 
lent thereto;  it  is  a  deed  pure  and  simple;  it  is  not  claimed  to 
be  other  than  an  ordinary  deed  in  and  of  itedf.  Was  there  any 
e^arate  deed  executed  at  fbs  time,  or  soon  thereafter,  which 
was  intended  by  the  parties  as  a  defeasance? 

It  is  claimed  by  the  plaintiff  that  a  bond  for  a  deed,  which 
ms  executed  by  Swift  to  JaikowsM  soon  after  the  deed  wae  exe- 
cnted,  was  a  defeasance,  and  was  bo  intended  by  the  parties 
thereto.  The  same  rules  of  construction  must  he  applied  to  thia 
as  to  the  other,  that  is— (1>  Does  the  inetrument  itself  show 
npoD  its  face  that  it  was  eo  intended?  tTpon  examination  it 
will  be  eeen  that  it  makes  no  reference  to  the  deed  whatever. 
There  is  nothing  in  it  which  shows  that  it  had  any  reference 
whatever  to  the  deed  that  had  before  been  executed.  There  is 
nothing  in  it  which  indicates  that  Jaikowski  was  indebted  to 
Swift  in  any  sum  whatever ;  nor  is  there  anything  in  the  deed 
which  indJcatee  that  Jaikow^  is  indebted  to  Swift.  Taking 
both  instruments  together,  and  assuming  that  they  wctb  both 
executed  at  the  same  time,  and  there  is  notiiing  which  shows 
that  they  were  intended  ae  a  mortgage.  There  is  no  obligation 
on  the  part  of  Jaikowski  to  pay,  and  no  continued  indebtedness, 
and  no  intimation  of  such  an  obligation.  In  this  case  the  de- 
fendant Swift  had  no  remedy  against  the  person  of  Jaikowski ; 
there  was  noting  in  either  or  both  of  the  papers  executed 
which  would  enable  Swift  to  obtain  a  judgment  against  Jaikow- 
ski. There  is  no  acknowledgment  of  a  pre-existing  debt,  nor 
any  covenant  for  repayment.  These  must  exist  in  order  to  con- 
stitute it  a  mortgage.  (See  Conway  v.  Alexander,  t  Cranch, 
236;  Henley  v.  Hotaling,  41  OaJ.  28;  Farmer  v.  Qrose,  48  CaL 
169;  Flagg  v.  Mann.  14  Pick.  478.) 

There  being  nothing  in  the  deed,  nothing  in  the  bond,  nothing 
in  both,  if  construed  together,  to  constitute  the  transaction  a 
mortgage,  we  most  next  inquire  into  the  intention  of  the  par- 
ties at  the  time  the  deed  was  executed.  Tliis  is  to  be  gatiiered 
from  the  testimony.     Hall,  the  attorney  who  drew  the  deed, 
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and  who  is  a  diaintereBted  witnees,  testified  that  Swift  and 
Jaikowfild  came  into  his  office.  "Swift,  in  preeence  of  Jaikow- 
sld,  said  he  had  bonght  a  tiwo-thirda  interest  In  North  Star  and 
American  Eagle;  aaked  me  to  draw  a  deed,  which  I  did,  and 
explained  the  l^ial  effect  thereof  to  Jaikowski.  The  parties 
agreed  npon  the  ooneideration  and  I  put  it  in.  Some  time 
after  deed  and  hill  of  Bale  of  cabin  and  tools  were  executed, 
Swift  said  he  had  concluded  to  give  Jaikowski  a  bond,  so  that 
he  might  have  a  chance  to  turn  round,  which  I  thai  drew  up, 
and  Swift  signed  it  There  was  nothing  said  abont  its  being 
intended  as  a  mortgage  or  security  for  any  debt.  I  would  not 
be  positive.  When  the  deed  was  signed  mmething  was  said 
about  giving  bond  back.  The  bond  was  signed  when  Swift 
came  back,  within  half  an  hour." 

Swift,  defendant,  testifies  Grosbeck  and  Jaikowski  had  heesi 
talking  abont  a  sale.  Jaikowski  told  me  about  Grosbeck  want- 
ing the  property,  I  went  to  Grosbeck  and  told  him  I  wxjuld 
take  half  the  minee  if  he  would  take  half  at  $13,000.  Grosbeck 
refused.  Jaikowski  offered  both  mines,  North  Star  and  Ameri- 
can Eagle,  for  $13,000.  I  did  all  I  could  to  assist  him  to  adl 
the  property.  I  offered  to  Chambere  to  buy  the  property  with 
him,  but  he  also  refused.  I  went  to  several  mining  men  after 
that  for  Jaikowski,  but  could  get  none  of  them  to  take  it. 
Jaikowski  came  to  me  every  day  to  do  something  with  the  prop- 
erty. On  the  6th  of  September,  1881,  Jaikowski  said  if  I  would 
pay  the  McCormick  &  Co.  note  and  the  J.  0.  Swift  &  Co.  ddit, 
and  give  him  money  enough  to  go  back  to  Wood  Biver,  he  would 
give  me  his  entire  interest  in  the  two  mines.  I  told  him  I 
would  Bee  McCormick,  and  that  I  might  trade  with  him.  Saw 
McCormick,  and  then  told  Jaikowski  I  would  take  property  at 
his  proposition.  Deed  was  drawn  up  and  acknowledged.  I 
paid  the  interest  on  Mccormick's  note  and  assumed  the  pay- 
ment  of  the  note,  assumed  payment  of  J.  0.  Swift  &  Co.  debt, 
paid  Jaikowski  sixty  dollars  and  Hall  ton  dollars.  When  we 
were  coming  back  from  getting  deed  acknowledged  I  told  Jai- 
kowski I  would  give  him  a  bond  for  ninety  days  if  he  wanted. 
We  went  back  to  Hall's  office,  and  I  did  so.  The  transaction 
between  us  was  understood  to  be  a  sale,  and  not  a  mortgage. 
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The  bond  was  spoken  of  firat  when  we  were  retnrniDg  from 
havrng  deed  acknowledged. 

On  the  twenty-eighth  day  of  October,  1881,  Jaikowski  made 
an  af&davit  before  Qrembow  that  the  sale  to  Swift  wa«  abao- 
Jate  and  bona  fide,  and  was  not  made  as  a  security  for  payment 
of  any  debt;  that  Shaker  and  Winten,  plaintiff,  had  induced 
him  while  intoxicated  to  make  an  affidavit  to  the  c<Mitraiy. 

Peter  Wise  testifies  that  between  the  10th  and  16th  of  3ep> 
tember,  1881,  Jaikowski,  after  his  return  from  Salt  Lake,  aaid 
that  he  had  sold  Korth  Star  and  American  Eagle  to  Jim  Swift, 
told  me  the  tenne,  and  said  be  was  glad  Swift  had  taken  it,  for 
he  did  not  want  McCormick  to  get  it  for  the  $6,000,  and  that 
Swift  bad  given  him  a  bond.  Stiner  testifies  that  he  had  a 
ctmversation  with  Jaikowski  in  September  or  October,  1881,  in 
presence  of  Wise,  in  which  Jaikowski  said  he  had  sold  the  North 
Star  and  American  Eagle  to  J.  0.  Swift.  Greenhow  and 
Clohecy  testify  to  similar  conversatjona  with  Jaikowski,  in 
which  he  told  than  he  had  sold  all  out  to  Swift. 

On  the  part  of  the  plaintiff,  Jaikowski  testifies  as  follows; 
On  the  6th  of  Septend>«T,  1881,  I  met  Swift,  and  he  said  if  I 
would  give  him  security  on  the  North  Star  and  American  Eagle 
mines,  my  claim  against  Owen  Biley  for  his  one-third  due  for 
all  the  debts  incurred  on  the  North  Star,  unbracing  the  Mc 
Cormick  &  Go.  claim  of  $6,000  and  intereet,  and  the  debt  to 
Swift  &  Co.,  claimed  to  be  $3,698.16,  my  cabin,  tools,  etc.,  ore 
on  the  dumps,  he  would  pay  off  the  debts  and  give  me  three 
months'  time  and  if  any  ore  was  sold  in  the  meantiwe  he  would 
give  me  credit.  I  told  him  "all  right" ;  and  he  told  me  to  meet 
him  next  day  and  see  what  he  could  do.  I  saw  Swift  next  day. 
He  said  everything  was  ready.  We  went  into  the  lawyer's  ofiBce 
Mid  sat  down.  The  lawyer  finished  the  papers;  read  them  to 
me,  I  signed  two  papers  then,  and  Swift  signed  one.  Swift 
took  them  all  and  went  to  the  commissioner  or  notary  public 
I  signed  the  deed  and  bill  of  sale  to  Swift,  and  he  signed  the 
bond  and  gave  it  to  me. 

This  is  substantially  all  the  testimony  upon  both  sides  with 
reference  to  the  intention  at  the  time  of  tiie  execution  of  the 
deed  and  bcmd. 
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If  wfl  leave  out  the  testimoiiy  of  the  two  parties,  Swift  and 
Jaikoweki,  and  take  the  instmmciite  with  the  testimoiiy  of  Hall 
as  to  what  was  said  by  the  parties  at  the  time  of  their  eiecn- 
tion,  the  maiiDer  of  their '  execution,  with  the  statenient  of 
Jaikowski  to  Stiner,  Wise,  Oreenhow,  and  Clohecy,  the  conclu- 
f^ion  is  irresistible  that  the  intention  of  the  parties  was  to  make 
an  absolute  sale  with  a  bond  allowing  Jaikowski  to  repurchase 
within  the  time  stipulated.  The  testimony  of  Swift  is  strongly 
corroborated  by  testimony  of  Hall  and  all  the  witnesses  to  whom 
Jaikowski  had  talked,  and  also  by  the  affidavit  nude  by  Jaikow- 
ski before  Greenhow,  notary  public,  as  wdl  as  the  character  of 
the  instruments  themselves.  On  the  other  hand,  the  testimony 
of  Jaikowski  with  reference  to  the  intention  of  the  parties  is 
not  at  all  ccHrroboiated  by  any  of  the  cinnunstancea  nor  any  wit- 
ness. The  proof  is  also  complete  that  there  was  no  negotiation 
between  the  parties  respecting  a  loan  of  money;  no  proposition 
respecting  a  mortgage;  all  the  convosation  between  Jaikowski 
and  Swift  and  other  parties  was  in  reference  to  bai^ain  and 
sale.  During  the  summer  before,  Jaikowski,  with  those  whom 
he  had  employed  to  assist  him,  were  all  the  time  trying  to  sdl 
the  mine.  This  deed  was  not  given  to  secure  a  pre-ezisting 
debt  Swift  had  no  interest  in  the  McCormick  &  Co.  debt, 
and  only  a  partial  interest  in  the  debt  to  J.  0.  Swift  &  Co. 
These  are  all  given  as  strong  indications  of  absolute  bargain 
and  sale,  and  not  of  mortgage.  {Conwajf  v.  Alexander,  supra.) 
When  there  is  no  debt  and  no  loan,  an  agre^nent  to  resell  will 
not  change  an  absolute  conveyance  into  a  mortgage  (Henleif 
V.  Botaling.  41  Cal.  25;  Qlover  v.  Pagn.  19  Wend.  621;  Rich 
V.  Doane,  35  Vt.  125) ;  and  other  cases  cited  in  41  Cal.  £S. 
The  question  as  to  inadequacy  of  consideration  cuts  no  figure 
whatever,  as  the  complaint  alleges  that  the  mines  at  the  date 
of  the  commenoenwot  of  the  suit,  December  3, 1881,  were  worth 
$100,000.  It  is  entirely  immaterial  what  they  were  then  worth. 
The  only  proper  question  would  be  what  were  they  worth  on  the 
Tth  of  December,  1881 — a  matter  not  put  in  issue  by  the  plead- 
ings. 

It  is  urg^  by  the  plaintiff  that  when  the  deed  and  defeasance 
are  e^wuted  at  the  same  time,  or  are  agreed  upon  at  the  same 
tiiui>,  it  is  a  conclusion  of  law  that  they  constitute  a  legal  mort- 
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gage.  Beitenbaugh  v.  Ludmck,  31  Pa.  St  131,  and  Wilson  v. 
Shoenberger,  31  Pa.  St.  295,  are  cited  to  snetain  the  position. 
It  ie  clear  that  vhen  the  separate  instnunent  ifl  intended  as  a 
defeasance  by  the  parties  that  thia  principle  is  correct.  Both 
the  cases  cited  are  cases  where  the  parties  both  intended  the 
instruments  as  mortgagee,  and  denomijiated  them  a«  such  on 
the  face  of  the  instruments.  It  is  also  indicated  b;  the  proof 
that  one  was  a  loan  of  money,  and  the  other  a  loan  of  credit 
npon  which  to  raise  money.  iN'either  case  is  at  all  Uke  the  one 
at  bar,  and  it  is  remarkable  that  they  should  be  quoted  as  sus- 
taining the  principle  that  a  separate  agreement  for  repurchase 
is  by  operation  of  law  a  mortgage. 

Again,  it  is  asserted  that  at  law  an  absolute  deed  and  separate 
defeseaitce  or  agreement  to  reconvey,  executed  at  the  same  time, 
amount  to  a  mortgage,  and  a  large  number  of  cases  are  cited. 
It  is  only  oeceesary  to  say  that  where  the  parties  intended  them 
to  be  euch,  and  such  intention  is  indicated  either  on  the  face  of 
the  instrument  or  by  parol  testimony,  then  they  are  such,  and 
not  otherwise  and  tJiis  only  is  indicated  by  the  cases  cited,  be- 
yond qaeetion.  There  is  no  caae  that  we  have  yet  been  able  to 
find  which  holds  that  an  absolute  deed,  and  a  bond  to  convey 
the  same  property  when  not  intended  as  mortgage,  or  security 
for  money,  as  evidenced  by  the  deed  or  parol  testimony,  is  held 
by  t^ie  court  to  be  a  mortgage.  A  large  number  of  cases  which 
were  cited  by  the  plaintiff  have  been  examined,  and  they  all 
tend  to  the  same  point,  that  when  the  parties  intend  the  inetrn- 
ments  as  simply  a  security  for  money,  then  they  are  construed 
as  mortgagee  by  the  courts,  and  this  intention  of  the  parties 
is  to  be  ascertained — Firtt,  from  the  instruments  themselves; 
tecondljf,  by  parol  testimony. 

The  third  error  assigned  is  that  the  promissory  note  given  to 
UcCormick  &  Co.  is  usurious  and  no  claim  for  interest  thereon 
can  be  collected,  as  the  same  was  made  and  delivered  in  this 
territory,  and  not  in  Utah.  The  evidence  shows  that  Jaikowski 
executed  a  note  in  blank,  and  gave  Clohecy  a  power  of  attorney, 
authorizing  him  to  sell  or  mortgage  bis  interest  in  the  mines 
to  raise  money  in  Salt  Lake  City,  I'tah.  Clohecy  was  the  agent 
of  Jaikowski,  and  executed  and  delivered  the  note  and  trust 
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deed  to  McConnick  Sc  Co.,  in  Utah.  They  are  not  nsurioae, 
therefore,  being  in  accordance  with  the  Uvs  in  force  there. 

It  IB  therefore  concluded  by  the  court  that  the  instrument 
executed  by  Jaikowski  to  Swift,  September  7,  1881,  is  an  ab- 
solute deed,  as  the  result  of  a  bargain  and  sale  of  the  prqperty 
therein  described;  that  the  bond  given  by  Swift  to  Jaikowski, 
of  the  same  date,  is  an  agreement  to  convey  a  portion  of  the 
same  property  upon  the  payment  of  a  sum  of  money  at  a  stipu- 
lated time,  which  hae  not  been  either  paid  or  tendered,  and 
that  they  are  not,  and  were  not,  intended  to  be  a  mortgage  or 
security  for  money. 

The  judgment  of  the  court  below  is  therefore  a£Qnned. 

Frickett  and  Bncl^  JJ.,  concurred. 


(JaDiiar7  26;  1SS4.} 
JONES  V.  ST.  JOHN  IKRIGATINO  COMPANY. 

Bnx  or  ExcxmoHS — Ex  Pakte  Uotioit  to  Snux. — A  bill  of  ex* 
ceptioDS  may  not  b«  strieken  out  of  tite  traiiKript  npon  ftppeal 
upon  the  ground  that  the  same  ms  not  served  upon  the  adverse 
party  prior  to  settlement. 

Fbebumftiokb. — The  presumption  is  that  the  district  court  act«d 
regularly  in  settling  %  bill  of  exceptions. 

OvEBCoviKO  PaxsnvFTioxs — EnoBKX — HonoiT  to  Stukc — To  over- 
come the  presumption  of  re^arit;  in  the  action  of  the  trial  court 
in  settling  a  bill  of  exceptions  bj  showing  that  the  bill  was 
settled  without  having  been  served  upon  the  adverse  party,  proof 
of  the  failure  of  such  service  must  be  made,  upon  due  notice  to 
the  adverse  party. 

SnviCK  or  NoncK— Attorstts. — ^The  affidavit  of  one  attorney  to  the 
effect  that  a  bill  of  exceptions  was  not  served  npon  the  respondent 
prior  to  its  settlement  is  not  sufficient  in  a  case  where  the  re- 
spondent was  represented  by  two  attomeys,  as  in  such  case  the 
affiant  can  actually  know  only  of  such  failure  of  service  upon 
himself,  and  can  only  entertain  a  belief  as  to  service  upon  his 
co-counsel. 

ilOTION  to  strike  bill  of  e.tceptioas.     Motion  disaUowed, 
with  leave  to  renew  same  upon  notice. 
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SmiUi  &  McCollnm,  for  Respondent. 

BUCK,  J. — This  cause  came  into  this  court  on  an  appeal 
from  final  judgment.  The  respondent  files  ez<^ptions  under 
role  9  to  that  portion  of  the  transcript  designated  bill  of  ez- 
ceptioiw,  and  sets  forth  as  the  gronnds  of  his  exception: 

"That  the  said  bill  of  erceptiona  wae  nerer  served  on  the  re- 
spondent or  hia  attorneys,  nor  was  any  opportunity  afforded  to 
respondent  or  his  attorneys  to  prepare  amendments  thereto, 
and  becanse  the  respondent  and  his  attonKT^e  were  kept  en- 
tirely ignorant  of  the  existence  of  said  bill  until  the  transcript 
on  file  was  examined  by  respondent's  attorneys." 

These  exceptions  are  supported  by  the  affidaTit  of  one  of  the 
attorneys  for  respondent  in  the  court  below. 

An  inspection  of  the  record  shows  a  substantial  compliance 
with  flie  statute  in  the  preparation  of  the  transcript  TTie  bill 
of  exceptions  appears  therein  allowed  and  properly  certified  by 
the  jadge  who  tried  the  case  in  the  court  below. 

It  is  apparent  from  tbe  inspection  of  the  transcript  that  all 
the  grounds  of  appeal  relied  upon  by  the  appellant  are  con* 
tained  in  the  bill  of  exoeptious,  and  to  eliminate  said  bill  from 
the  record  would  practically  decide  the  case  against  the  appel- 
lant 

The  allowing  of  the  exceptions  filed  therefore  involves  and 
practically  passes  upon  the  substantial  rigbta  of  the  appellant, 
and  the  court  is  of  the  opinion  that  they  should  not  be  allowed 
without  notice  to  the  opposite  party.  The  brief  of  the  appel- 
lant is  on  file,  and  the  presumption  is  that  the  court  below  acted 
n^Iarly  in  allowing  aud  certifying    the    bill  of    exceptions. 

This  presumption  may  be  overcome  by  evidence,  but  to  allow 
this  to  be  done,  ex  parte  and  without  notice,  would  be  commit- 
ting in  this  court  the  same  error  complained  of  in  the  court  be- 
low. 

The  affidavit  filed  in  support  of  tiie  exceptions  does  not  seem 
to  be  sufficirait  to  place  the  correctness  of  the  exceptions  beyond 
a  doubt  even  could  we  consider  them  in  this  instance.  It  ap- 
peals from  an  inspection  of  the  record  that  there  are  two  at- 
torneys in  the  court  below. 

We  doubt  whether  in  a  matter  of  such  importance  one  at- 
torney is  competent  to  say  that  no  notice  of  bill  of  exceptions 


yC  People  v.  Piebson.  [Sup.  Ct. 

Paints  dedded. 

hae  been  eerved  oa  his  BBsociate.  At  best  it  can  be  with  him 
but  a  matter  of  belief.  We  think  that  affidavits  from  eadi  and 
all  those  who  might  have  had  notice  should  appear  in  support 
of  the  exceptions  to  overthrow  the  presumption  of  regularity 
in  the  court  below. 

The  exceptions  are  disallowed,  with,  penmssion  to  renew  the 
'  same  upon  notice  to  the  opposite  party. 


(V^bnuij  20,  18S4.) 

PEOPLE  v.  PIEESOIT. 
[3  Pao.  698.] 

Cknanu.  Law— Appeal — RcviEwiHo  EvmEHCC — On  an  appwl  from 
the  judgment  onl;,  the  court  cannot  inquire  irhetfaer  the  verdict 
is  supported  I^  the  evidence;  this  can  be  done  only  upon  ut  ap- 
peal from  the  order  denying  a  new  trial. 

HoMidDB — BvnwncK. — In  caM  of  a  homicide  eommitted  by  the  de- 
fendant where  the  fatal  ahot  was  flred  while  the  deceased  waa 
retreating  and  after  all  danger  from  him  was  over,  and  while 
defendant  waa  purauing  him,  then  the  defendant  is  goilt;  of 
murder  or  manslaughter,  as  the  case  may  be. 

Insntucnoir — WmnsBBs. — An  instruction  a«  to  the  credit  that  should 
be  given  to  a  witness,  and  one  that  the  aame  weight  should  be 
given  to  the  testimony  of  defendant  when  corroborated,  as  to 
that  of  any  other  witness,  invades  the  provinea  of  the  Jury  and  ia 
properly  refused. 

Bomcnw — Detensk  of  Wifb — Evidkhct  (w  Bkputatioi*. — When 
the  defendant  seeks  to  justify  a  homicide  on  the  ground  that 
the  killing  waa  necessary  to  protect  the  person  of  hta  wife,  evi- 
dence on  the  part  of  the  prosecution  tending  to  show  the  bad 
charactn'  of  the  woman  alleged  to  be  the  wife  of  tbe  defendant, 
and  that  she  kept  a  house  of  prostitution,  with  a  view  of  show- 
ing that  the  deceased  was  upon  the  premises  for  purposes  other 
than  felonious,  is  proper. 

iHBTBOcnoNB — Motive.— An  instruction  that  if  the  Jury  believe  from 
the  evidence  beyond  a  reasonable  doubt  that  the  defendant 
killed  deceased  on  account  of  a  desire  for  revenge  for  some  real 
or  imagined  injury,  then  defendant  is  guilty  of  murder,  is  proper. 

DaixcuaABLE  Houicinc — PuBsinso  Deceased. — When  the  deceaaed 
was  slain  while  endeavoring  to  escape  from  the  defendant,  and  had 
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•ncceeded  In  wholly  withdraving  In  good  faith  from  tlie  vieinitj  of 
the  defendant  and  hia  bouae,  and  all  danger  to  the  person  of  d«- 
fokdaiit,  to  his  habitation,  or  anyone  reBiding  tharein  was  over, 
thai  the  killing  can  neitlier  be  jnatified,  «u)uaed  or  mitigated  b7 
dedarationa  of  defendants,  made  to  another  person  aboitlj  before 
the  homicide,  and  evidence  thereof  waa  properly  refuied. 
(ByllabuB  by   the   court.) 

APPEAL  from  District  Court,  Altoraa  County.     Affirmed. 

h.  Yin^ard,  for  Appellant. 

Junes  H.  Hawle^  and  T.  D.  Cahalan,  Frosecnting  Attorneys 
for  Altnrae  and  Ada  Counties,  reepectivelv,  for  the  People. 

No  briefs  on  file  in  this  case. 

MORGAN,  C.  J.— The  defendant,  Qeorge  Pierson,  was  in- 
dicted, tried,  and  convicted  at  the  October  term,  A.  D.  1882, 
of  the  district  oonrt  for  Alturaa  county,  for  the  murder  of 
John  T.  Hall,  at  Yierma,  in  eaid  connfy,  on  the  twenty-fifth 
day  of  Angnst,  1882.  The  case  is  brooght  to  this  court  by 
an  appeal  from  the  judgment.  In  the  argomeot  of  the  case 
ctHtaiderable  time  was  occupied  in  the  a|^>areQt  effort  to  show 
that  the  verdict  was  contrary  to  the  evidence.  The  coort  is 
unable  to  see  any  substantial  objection  to  the  verdict  upon  that 
ground.  There  is  no  occasion,  however,  to  consider  that 
braoch  of  the  argument  The  appeal  is  taken  from  the  judg- 
ment Sobdivision  2,  section  465,  page  432,  of  the  Revised 
Laws,  provides  that  the  appeal  to  the  supreme  court  from  the 
district  court  diaU  be  on  questions  of  law  alone.  The  only 
method  whereby  this  court  can  review  the  evidence  for  the 
purpose  of  determiniag  whether  the  verdict  is  sustained  there- 
by, is  through  an  appeal  from  the  order  of  the  court  below  de- 
nying a  new  trial  upon  that  ground.  As  no  such  appeal  is 
taken  in  the  case  at  bar,  we  can  only  review  the  evidence  so  fat 
as  is  necessary  to  determine  the  questions  of  law  brought  here 
by  the  appeal  from  the  judgment 

The  bill  of  exceptions  alleges  as  error  the  refusal  of  the 
«oort  to  allow  the  declarations  of  the  defendant  to  the  deputy 
sheriff  in  endeavoring  to  procure  the  arrest  of  deceased  for  al- 
leged offenses  against  the  wife  of  defendant,  made  on  the  day 
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of  the  homicide  and  immediately  preceding  the  same;  and  the 
ruling  of  the  court  in  refusing  to  instnict  the  jury,  at  the  re- 
quest of  the  defendant,  that  if  the  jury  believe,  from  the  eri- 
dence,  that  the  deceased  approached  the  defendant's  dwelling 
at  the  time  of  the  fatal  affray  with  the  intent  of  committiDg  a 
felony  upon  the  person  of  the  defendant,  or  upon  the  voman 
in  the  dwelling  of  the  defendant,  whom  he  claims  as  his  wife 
and  who  claims  the  protection  of  the  defendant,  and  an 
asylum  in  his  house,  and  that  the  defendant  did  the  killing  in 
order  to  prevent  such  felony,  then  the  killing  was  justifiable, 
and  the  jury  should  acquit.  Also  in  giving  the  following  in- 
rtructions,  to  wit :  "If  jou  find  from  the  evidence  that  the  de- 
fendant was  justified,  under  the  roles  of  law  given  above,  in 
firing  the  first  shot,  but  that,  after  such  shot  had  been  fired  by 
the  defendant,  the  deceased.  Hall,  retreated,  and  all  danger 
from  him  was  over,  and  th^  while  deceased  was  still  retreating 
and  all  danger  from  him  being  over,  the  defendant  pursued  him 
and  fired  upon  him,  thereby  inflictiDg  the  mortal  wound,  then 
the  defendant  is  guilty."  While  the  law  recognizes  the  ri^t 
of  the  husband  to  protect  the  person  of  his  vrife  from  assault 
or  personal  injury,  even  to  the  taking  of  tiie  life  of  the  assail- 
ant, still,  before  this  plea  can  be  invoked,  it  is  incumbent  upon 
the  defendant  to  estabUsh  two  preced^it  facta  to  the  satisfac- 
tion of  the  jury,  to  wit :  L  That  the  relation  of  husband  and 
wife  actually  existed  between  the  defendant  and  the  person 
against  whom  the  assault  was  threatened  or  made;  3.  That 
an  assault  was  actually  being  made  or  attempted  against  the 
wife  of  the  defendant  at  the  time  the  homicide  was  committed, 
and  that,  in  the  judgment  of  a  reasonable  person,  the  killing 
of  the  deceased  was  necessary,  at  the  tijue,  to  protect  the  wife 
from  death  or  great  bodily  harm. 

The  appellant  also  set  out  in  his  brief  certain  assignments 
of  error  in  admittiog  and  rejecting  testimony  on  the  trial, 
which  do  not  appear  in  the  bill  of  exceptions,  and  therefore 
cannot  be  considered. 

The  defendant  urges  error  in  the  court  refoaing  to  give  two 
instructions,  as  follows:  *'When  the  defendant  is  a  witness  in 
his  own  behalf,  as  in  this  case,  his  evidence  is  entitled  to  the 
same  credit  as  that  of  .any  disinterested  witness  provided  his 
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testUDony  is  sustained  and  corroborated  by  other  credible  and 
nniropeached  evidence;  and  aluo  that  the  defendant  Fierson's 
testimony  was  to  be  weighed  like  tbe  testimony  of  other  wit> 
nesees  in  the  case  provided  it  was  corroborated  by  other  unim- 
peached  testimony.  In  the  one  case  the  court  is  asked  to  charge 
the  jury  as  to  the  credit  trhich  they  should  accord  to  the  wit- 
ness, and,  in  the  other,  as  to  the  weight  th^  should  give  to  cer- 
tain testimtmy."  Either  of  these  charges,  if  given,  would  be 
an  invasion  by  the  court  of  tiie  especial  province  of  the  jury, 
and  they  were  properly  refused. 

Defendant  also  claims  error  in  the  admisdon  of  evidence 
of  the  chaiacter  of  the  wife  of  the  defendant,  not  for  the  pur- 
pose of  impeachment,  but  with  a  view  of  showing,  on  the  part 
of  the  prosecution,  that  the  deceased  was  upon  the  premises 
of  the  defendant,  at  the  tune  of  the  homicide,  for  purposes 
other  than  felonious.  This  exception  is  founded  upon  an  as- 
somptiou  that  the  woman  called  Banjo  Nell  was  the  wife  of  de- 
fendant. The  fact  is  that  whether  she  was  his  wife  or  not  w&a 
a  matter  before  the  jury  on  the  triaL  At  the  time  this  evi- 
dence was  objected  to  the  prosecuting  attorney  stated  that  he 
expected  to  inquire  into  the  pretended  marriage,  which  had  been 
te^ified  to  on  the  defense,  and  also  that  he  expected  to  show  the 
character  of  the  alleged  wife  of  the  defendant,  the  house  she 
kept,  and  the  right  of  deceased  to,  be  there.  We  think  for 
these  purposes  the  evidence  was  properly  admitted.  The  ob- 
ject of  proving  marriage  on  the  part  of  the  defense  was  to  al- 
low defendant  the  protection  of  the  law  in  defending  the  sanc- 
tity of  his  house,  but  proof  that  his  bouse  was  a  house  of  pros- 
titution, the  sanctity  of  which  had  been  destroyed  by  the  com- 
mon and  public  prostitution  of  his  wife,  would  be  competent 
evidence  to  rebut  the  presumption  that  the  deceased  was  there 
with  a  felonious  intent. 

Error  is  claimed  in  the  following  instruction:  "If  the  jury 
believe  from  the  evidence  that  at  the  time  defendant  killed  de- 
ceased, he  (the  defendant)  was  actuated  by  a  desire  bo  to  do 
in  revenge  for  some  real  or  imagined  injury  the  deceased  had 
inflicted  upon  the  wife  of  the  defendant,  if  she  were  his  wife, 
and  not  in  the  necessary  defense  of  his  (the  defendant's)  own 
person,  or  the  person  of  his  wife  (if  she  were  his  wife),  then 
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the  defendant  is  guilty  of  murder,  and  the  jury  should  so  find." 
It  is  difficult  to  conceive  of  any  eubstantisl  objection  to  this 
charge.  Bevenge  is  defined  to  be  a  malicious  injury  inflicted  in 
return  for  an  injury.  The  law  doea  not  excuse  one  who  kills 
another  for  revenge.  This  instruction  is  in  accordance  with 
law,  and  properly  given. 

The  remaining  esceptions  to  the  instructions  involve  the 
same  principles  which  are  at  issue  in  the  eiception  to  the  rul- 
ing of  the  court  in  rejecting  the  declarations  of  defendant  at  the 
time  he  sought  the  services  of  Deputy  Sheriff  Either,  a  short 
time  prior  to  the  affray,  and  the  conclusion  of  the  court  upon 
that  exception  will  dispose  of  the  entire  case.  The  defendant, 
by  his  counsel,  at  the  trial  excepted  to  the  ruling  of  the  district 
court  excluding  the  declarations  of  the  defendant  made  to  the 
witness  Either,  deputy  sheriff,  when  applying  to  such  deputy 
eberiff  to  arrest  Hall,  the  deceased,  for  alleged  acts  and  inten- 
tions in  r^ard  to  the  woman  called  Banjo  Kell,  and  her  per- 
sonal  security  in  the  house,  claimed  by  the  defendant  as  his  own. 
This  apphcation  is  shown  by  the  testimony  of  Either  to  have 
been  made  by  the  defendant  on  the  day  of,  and  but  a  short  time 
before,  the  kiUing.    And  such  refusal  is  alleged  as  «:tot. 

Declarations  of  a  defendant  in  his  own  favor  are  prima  foci* 
inadmissible,  and  if  the  declarations  and  atatements  of  the  de- 
fendant made  when  trying  to  procure  the  arrest  of  Hall,  were 
admissible  at  all,  it  must  be  on  the  ground  that  they  were  part 
of  the  res  gestae,  and  as  tending  to  show  the  condition  of  the 
defendant's  mind  at  the  time  of  firing  the  fatal  shot.  If  de- 
fendant had  killed  Hall  with  the  first  shot  fired  by  him  at  or 
near  the  door  of  the  cabin,  evidence  of  his  declarations  made 
concerning  Hall  a  few  minntes  before,  accompanying  his  re- 
quest to  the  officer,  might  have  been  properly  admitted  as  tend- 
ing to  indicate  the  ^ate  of  defendant's  mind,  for  the  purpose 
of  enabling  the  jury  to  fix  the  degree  of  the  crime;  but  the  evi- 
dence clearly  shows  that  the  first  shot  did  not  strike  the  person 
of  Hall,  and  that  the  fatal  shot  was  fired  by  the  defendant  while 
Hall  was  running  and  endeavoring  to  escape,  and  when  all  ap- 
pearance of  danger,  either  to  the  defendant  himself,  his  habita- 
tion, or  to  any  person  residin;:  or  being  therein,  was  past  and 
over,  if  it  had  ever  existed.     There  is  no  disputing  the  evidence 
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on  this  point,  for  there  is  do  conflict  Under  these  circum- 
eUnces,  when  Hall  had  succeeded  in  wholly  withdrawing  him- 
(dt  from  the  immediate  Ticinity  of  the  house,  and  that  so  pal- 
ptbly  as  to  manifest  his  good  faith,  and  to  remove  any  just  ap- 
prehension of  danger  from  the  defendant's  mind,  there  can  be 
nothing  to  mitigate,  excuse,  or  justify  the  killing. 

The  judgmmt  of  the  court  below  is  therefore  affirmed,  and 
the  cause  remanded  to  the  second  district  court  in  and  for  Al- 
tnns  coun^,  with  directions  to  &l  anew  the  time  for  execut- 
ing its  judgment. 

Prickett,  J.,  concurred. 

BUCK,  J.,  Dissenting. — While  I  concur  in  most  of  the  opin- 
ion as  read  by  the  court,  I  am  compelled  to  dissent  from  so 
much  thereof  as  refers  to  the  refusal  of  the  court  to  admit  the 
declarations  of  defendant  at  the  time  he  called  upon  the  dep- 
uty sheriff  for  protection  a  short  time  prior  to  the  homicide, 
The  record  shows  that  defendant  did  not  ask  protection  for 
himself,  but  for  his  habitation.  Under  section  25,  page  3S4, 
of  the  Revised  I^ws  of  Idaho,  a  person  has  at  least  as  much 
and  possibly  more  protection  of  law  In  defending  his  property 
as  he  does  in  the  protection  of  his  person.  The  evidence  ad- 
mitted prior  to  the  oSer  to  prove  the  declarations  referred  to, 
tended  to  show  that  the  deceased,  Hall,  had  on  several  occa- 
Fions  prior  to  the  homicide,  during  the  three  or  four  months 
prior  thereto,  been  in  the  premises  of  defendant,  overthrown 
the  stove,  broken  the  door,  discharged  his  revolver,  and  done 
other  acta  of  violence.  One  of  these  occasions  had  been  four 
or  five  days  prior  to  the  shooting,  and  the  last  one  on  the  day  of 
the  shooting,  hut  just  how  long  before  does  not  appear.  The 
Eheriff  or  deputy  had  frequently  been  to  the  house  to  quiet  the 
disturbance,  had  ejected  the  deceased,  and  deceased  had  violated 
his  promise  not  to  return  to  the  premises.  Within  a  short 
time  before  the  homicide  defendant  had  returned  to  his  house, 
or  his  alleged  house,  foimd  the  stove  overthrown,  his  wife  or 
his  allied  wife  beaten.  Within  ten  or  fifteen  minutes  prior  to 
the  homicide  he  had  Sfnt  for  a  physician,  and  he  himself  had 
gone  to  the  sheriff.  Either,  and  asked  prot«ction  for  his  prop- 
er^. The  doctor  arrived  soon  after  his  return.  Dr.  Faterson 
Idaho,  Vol.  2— a 
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testifies  that  defendant  seemed  agitated  aboat  something — - 
seemed  exercieed.  This  was  from  three  to  fire  minutes  prior 
to  the  shooting. 

Our  statutes  (page  323,  section  17)  provide  that,  to  consH- 
tutfl  murder  in  the  first  degree,  there  must  be  deliberation  and 
premeditation.  The  doctrine  of  the  res  gwtae,  as  stated  by 
Bishop  (Bishop's  Criminal  Procedure,  sec.  1086),  is  that  dec- 
larations are  competent  whenever  near  enough  to  the  act,  either 
before  or  after,  to  be  probably  prompted  by  the  same  motive. 

The  act  of  going  to  the  sheriff  and  seeking  protection  from 
an  officer  of  the  law  would  seem  to  be  prompted  by  the  samo 
motive  as  sending  for  the  physician,  and  the  same  alleged 
motive  of  committing  the  homicide;  that  is,  the  protection  of 
his  property. 

The  whole  transaction  occurred  within  a  half  hour;  and  it 
is  claimed  that  the  declarations  offered  in  evidence  were  not 
more  than  ten  or  fifteen  minutes  prior  to  the  shooting.  The 
objection  to  such  declarations  is  that  they  are  self-serving,  and 
may  have  been  made  for  the  occasion.  But,  in  the  case  at  bar, 
the  condition  of  the  house,  and  the  bruising  of  the  wife,  or  al- 
leged wife,  were  facts  existing  outside  of  the  defendant's  co-op- 
eration. In  sending  for  a  physician  and  in  going  for  a  peace 
officer  he  acted  as  any  good  citizen  would  act,  and  it  is  hard  to 
presome  fraud  upon  a  defendant  when  all  his  acts  may  be  ac- 
counted for  in  the  same  manner  that  we  would  account  for  the 
same  acts  by  any  other  person.  I  cannot  avoid  the  conclusion 
that  his  going  for  the  sheriff  was  so  connected  with  the  protec- 
tion of  his  property  as  to  form  a  part  of  the  rea  gestae,  and 
the  act,  with  the  accompanying  declarations,  should  have  been 
admitted,  not  to  justify  the  homicide,  but  as  bearing  upon  the 
question  of  deliberation  and  premeditation  necessary  to  consti- 
tute murder  in  the  first  degree.  {Mach  v.  Stone,  48  Wis.  271, 
4  N.  W.  449 ;  State  v.  Keene,  50  Mo.  358.) 
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(f^nuTT  17,  18SS.) 
PEOPLE  T.  DEWEY. 
[0  Pac.  103.] 
Hn  GasTAB— Dcci.ABAnoits  of  DECEAsaD.^DecUntiom  of   dceoaMJ, 
nude  half  or  three-qiuTteri  of  an  hour  after  an  affrajr   (in  which 
deceased  was  fatally  shot)   and  after  the  occurrence  had  wholl; 
ecaied,  when  all  danger  wai  over,  the  defendant  under  arrart,  and 
when  deceased  had  been  tor  that  length  of  time  among  his  friendi, 
are   inadmisaible   aa   part  of  the  ret  geiiae, 
RUBONABLX  Doubt.— A  reaaoaable  doubt  is  not  a  mere  poaribte  donbt, 
nor  ia  it  a  capUous  or  imaginary  doubt,  but  it  luch  a  doubt  as  • 
prudent  and   reaaonable  man   would  b^   likely  to  act   upon  in 
determining   important   afTairs   of   life.     The   abore   deflnition    of 
tlie  term,  while  not  perhaps  the  liest  that  can  be  givm,  has  l>Mn 
BObstantially  approved  by  the  courts  and  is  not  error. 
(Syllalnu  I>T   Uie  oourt.) 

APPEAL  irom  District  Court,  Owyhee  County.    Berersed. 
Bicb&rd  Z.  Jobnson,  for  Appellant 

The  grounds  of  this  appeal  are :  Error  of  the  court  in  per- 
mitting  the  witncBs  Williams,  over  the  objections  of  defendant, 
to  testify  to  statements  of  the  deceased,  highly  criminative  of 
defendant,  made  to  the  witness  from  one-half  to  three-quarters 
of  an  hour  after  the  affray  was  terminated,  and  in  the  absence 
of  the  defendant  and  after  defendant  had  been  arrested  and 
taken  from  the  scene  of  the  conflict.  (See  defendant's  bill  of 
exceptions.  Transcript,  page  155.)  These  statements  were  ad- 
mitted in  evidence  ae  part  of  the  res  gestae.  The  rea  gesla 
was  the  affray  and  that  was  fully  concluded  before  the  state- 
ments were  made,  long  before,  and  they  formed  no  part  of  it. 
The  statements  admitted  in  evidence  were  merely  narrative  of 
a  pasf  transaction.  {People  v.  Ah  Lee,  60  Cal.  85,  8r>-92; 
State  V.  Dougherty,  17  Nev.  376,  30  Pac  1074;  Binns  v. 
Stale,  57  Ind.  46,  26  Am.  Rep.  48;  Field  v.  State,  67  Miss. 
474,  34  Am.  Rep.  476 ;  Waldele  v.  Railway  Co.,  95  N.  Y.  274, 
47  Am.  Hep.  41 ;  People  v.  Davis.  56  N.  Y.  96,  102 ;  Key.  v. 
Btdingfield,  14  Cox  C.  C.  341;  S.  C,  28  Moak's  Eng.  288, 
289;  14  Am.  Law  Rev.  S22,  8?3.)  The  court  erred  in  giving 
tlie  fifth  instruction  of  its  own  motioD,  when  the  jury  were 
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told  that  a  reasonable  doubt  "ie  each  a  doubt  ae  a  person  would 
be  likely  to  act  upon  in  determJniag  important  afEaira  o(  life." 
(Tranacript,  pp.  TGI,  162,  and  p.  23.)  This  infltruction  re- 
quired nothing  more,  at  most,  than  a  mere  prepondefxmce  of  evi- 
dence, for  on  such  preponderance  all  men  daily  act  "in  deter- 
mining important  affairs  of  life,"  {People  v.  Ah  Sing.  51  CaL 
372.)  Here  the  instruction  was:  "Hia  own  affairs  of  tho 
greatest  importance."  Held,  error,  citing  Jane  v.  Common' 
wealth,  2  Met  (Ky.),  30;  State  v.  Oscar,  7  Jones  (N.  C), 
305;  People  t>.  Brannan,  47  Cal.  96;  State  v.  Dineen,  10  Minn. 
407;  Gilf.  ed.  326,  333,  334;  State  v.  ShettlewoHh.  18  Minn. 
209,  216;  Gilf.  ed.  191,  195;  14  Cent  L.  J.  447;  Common- 
wealth V.  Webster,  6  Gush.  319,  320,  52  Am.  Dec.  711. 

Huston  &  Gray,  for  Respondent. 

The  testimony  of  the  witness  Williams  as  to  the  statements 
of  deceased  in  regard  to  the  shooting  was  properly  admitted  as 
a  part  of  the  res  gestae.  As  to  what  is  properly  admitted  as 
evidence  under  this  head,  we  think  an  ezaminatiou  of  the  au- 
thorities will  show  that  there  is  no  clear  and  distinct  rule,  in 
admitting  or  rejecting  testimony  upon  this  ground,  the  court 
should  be  governed  by  the  particular  circumstances  of  the  case. 
We  would  respectfully  submit  that  the  true  rule  is  that  the 
court  should  admit  such  testimony  as  will,  in  its  opinion,  in 
\iew  of  all  the  cireumstances,  tend  to  the  elucidation  and 
establishment  of  the  truth  in  the  case.  (1  Bishop's  Criminal 
Practice,  sees.  1083-1087;  CommonweaUk  v.  McPike,  3  Gush. 
181,  50  Am.  Dec.  727;  Wright  v.  Dee.  7  Ad.  &  E.  313.)  The 
second  assignment  of  error  is  upon  the  definition  given  by  the 
court  to  what  constitutes  a  reasonable  doubt  upon  this  point 
of  alleged  error.  We  would  refer  to  the  following  authorities: 
10  Am.  Law  Eev.  650  et  seq.,  and  cases  cited;  May  v.  People. 
60  m.  119. 

MORGAN,  C.  J.— The  defendant  was  indicted  and  tried  at 
the  September  term  of  the  Owyhee  county  district  court,  for 
the  murder  of  Joseph  Koenig.  Ho  was  convicted  of  man- 
slaughter. Defendant  moved  for  a  new  trial;  which  motion 
■was  denied  by  the  court,  and   defendant    appealed    from    the 
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judgmeiit,  and  from  the  order  denying  a  new  trial,  and  aa- 
FJgned  the  following  ae  error,  viz.:  "1,  The  court  erred  in 
pennitting  the  witness  Williams,  over  the  objection  of  defend- 
ant, to  testify  to  statements  of  the  deceased,  highly  criminatiTe 
of  defendant,  made  to  the  witness  from  one-half  to  three- 
quarters  of  an  hour  after  the  aifray  was  terminated,  and  in  the 
absence  of  the  defendant,  and  after  defendant  had  been  arrested 
and  taken  from  the  scene  of  the  conflict."  The  following  cases 
are  relied  upon  to  support  the  ruling  in  the  case  at  bar,  to 
wit :  Insurance  Co.  v.  MosUy.  8  Wall.  397 ;  Bex  v.  Foster,  6  Car. 
ft  P.  325;  Commonwealth  v.  McPiiee,  3  Cush.  181,  60  Am.  Dec. 
727;  Thompton  v.  Trevanion,  Skin.  402.  '■"'^"    ■ 

In  the  case  of  Insurance  Co.  v.  Mosley,  8  Wall.  397,  the  de- 
ceased had  fallen  downstairs  and  received  a  severe  hart  upon 
his  head,  from  the  effects  of  which  he  afterward  died.  The 
question  was  as  to  whether  his  declarationa,  made  immediately 
after  the  hurt  was  received,  aa  to  his  bodily  pains  and  injuries, 
were  admissible  in  evidence.  The  court  said  that  "what  the  de- 
ceased said  as  to  his  pains  related  to  present  existing  facta  at 
the  time  they  were  made."  We  may  say,  in  passing,  that  dec- 
larationB  of  this  character  are  uniformly  held  to  be  proper.  The 
declarations  aa  to  how  he  received  the  injury  were  made  imme- 
diately or  very  soon  after  the  fall.  To  sustain  the  admission 
of  the  latter  declarations  the  court  cites  Thompson  v.  Trevanion, 
Skin.  403.  In  the  latter  case  the  court  allowed  what  the  wife 
raid  immediately  upon  the  hurt  received,  and  before  she  had 
time  to  contrive  or  devise  anything  for  her  own  advantage,  to 
be  given  in  evidence. 

In  Rex  V.  Foster,  G  Car.  &  P.  325,  the  defendant  was  indicted 
for  killing  the  deceased  by  driving  a  cab  over  him.  The  witness 
heard  the  deceased  groan,  and  immediately  went  to  him,  and 
asked  him  what  was  the  matter.  Qumey,  B.,  said  that  what 
deceased  said  at  the  instant  as  to  the  cause  of  the  accident 
was  clearly  admissible.  Park,  J.,  said  it  was  the  best  possible 
testimony  that,  under  the  circumstances,  could  be  adduced  to 
show  what  knocked  the  deceased  down. 

In  the  case  of  Commonwealth,  v.  McPike,  3  Cush.  181, 
50  Am.  Dec.  727,  the  defendant  was  charged  vrith  killing  his 
wife.     It  appears  that  deceased  ran  upstairs  from  her  own  room 
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in  the  night,  crying  "murder"  and  hleeding.  A  person  who 
heard  her  criea  vent  for  a  vatchman,  and,  on  his  retnm,  pro- 
ceeded to  the  room  where  she  was.  He  found  her  npon  the 
floor,  bleeding  profosd;.  She  said  defendant  had  stabbed  her. 
The  declaration  was  admitted  in  evidence.  The  supreme  court 
of  Maseachnsetts  held  that  the  evidence  was  properly  admitted, 
giving  as  a  reason  that  the  decUratian  was  "of  the  nature  of 
res  gestae,"  and  that  the  time  when  it  was  made  was  so  recent 
after  the  injury  was  inflicted  as  to  justify  receiving  it  on  that 
ground. 

It  will  be  noticed  that  in  each  of  these  cases  the  declarations 
were  made  by  the  deceased  almost  immediately  after  the  in- 
jury was  received,  before  the  deceased  had  time  to  think  of  or 
contrive  a  story,  and  they  were  admitted  in  each  case  for  that 
reason.  We  cannot  escape  the  conclusion  that  there  was  an- 
other reason  for  the  admission  of  testimony  in  these  cases,  al- 
thou^  not  stated.  In  each  case  the  defendant  and  deceased 
were  the  only  persons  present  when  the  injury  was  inflicted. 
There  was  no  other  eye-witness.  The  absolute  necessity  of  this 
testimony  to  work  a  conviction  of  a  person  believed  to  be  guilty, 
and  the  nature  of  the  declarations  rendering  it  almost  abso- 
lutely certain  that  fiie  statement  was  tme,  must  have  entered 
into  the  consideration.  The  closing  paragraph  in  the  opinion 
of  the  court  in  the  case  of  Insvr^nce  Co.  v.  Mosley,  supra,  indi- 
cates this.  The  court  say:  "In  the  ordinary  concerns  of  life 
no  one  would  donbt  ttie  truth  of  these  declarations,  or  hesitate 
to  regard  them,  uncontradicted,  as  conclusive.  Their  proba- 
tive force  would  not  be  questioned."  As  to  the  neceasity  of 
bringing  them  in  under  the  head  of  res  gestae,  the  court  say 
*^hat  what  was  said  could  not  be  received  as  dying  declarations, 
although  the  person  who  made  them  was  dead,  and  hence  could 
not  be  called  as  a  witness."  The  reasoning  of  the  court,  in 
brief,  is  this :  The!«  declarations  were  a  part  of  the  r»s  gestae. 
They  vrere  undoubtedly  true.  They  were  conclusive.  They 
could  not  be  admitted  as  dying  declarations.  The  case  could 
not  l»e  made  out  without  them.  Therefore  they  were  properly 
admitted.  If  the  first  proposition  is  correct,  there  iq  no  need 
of  the  others;  and  the  la^t-nauttHl  four  propositions  furnish  no 
loinl  reasons  for  tlie  admission  of  tlw  testim<Hiy. 
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In  the  case  at  bar,  the  declaratioDB  Bwom  to  b;  the  witnesa 
Williams,  were  made  one-half  or  three-quartera  at  an  hour 
after  the  shooting  occnrred,  and  the  same  length  of  time  after 
the  conflict  iras  ended.  The  deceased  had  been  taken  across 
the  street  into  his  own  honse.  Several  persona  were  present,  all 
of  them  his  own  friendB.  Connsel  for  the  people  asked  witnesii 
(Williams)  the  following  questions:  "Q.  How  soon  after  the 
shooting  was  it  that  yon  beard  him  [the  deceased]  make  any 
statement?  A.  I  conld  not  tell  exactly;  the  time  may  be  half 
or  three-qnartera  of  an  hour.  Q.  Do  yon  know  whether  King 
at  that  time  was  aware  of  his  condition  ?  A.  I  cannot  tell." 
Coonsel  then  desired  to  renew  the  questions  as  to  what  King 
said  as  being  part  of  the  tm  gestae.  To  this  defendant's  coun- 
sel objected.  Objection  was  overruled,  and  defendant  by  his 
counsel  excepted.  The  following  is  the  testimony:  "Q.  Will 
you  state  what  statements  Mr.  King  made  to  yon  in  regard  to 
this  shooting?  A.  I  asked  bim  which  shot  struck  him,  and  he 
told  me  it  was  the  first  shot  fired  that  struck  him,  just  when  he 
was  going  over  the  boards  in  to  the  brewery.  Q.  He  said  that  he 
was  struck  as  he  was  going  over  l^ose  boards,  and  that  it  was 
the  first  shot?     A.  Yes,  sir;  just  as  he  went  over  the  boards." 

To  indicate  how  far  these  declarations  are  from  the  original 
rule,  with  reference  to  matters  coming  under  the  head  of  "res 
gestae,"  it  is  only  necessary  to  refer  to  the  definition  of  the 
term,  which  is,  the  "transaction;  thing  done;  the  subject  mat- 
ter"; as  when  it  is  necessary,  in  the  course  of  a  cause,  to  io- 
qoire  into  the  nature  of  a  particular  act,  or  the  intention  of 
the  person  who  did  the  act,  proof  of  what  the  person  said  at  the 
time  of  doing  it  is  admissible  evidence  as  part  of  the  res  gestae, 
for  the  purpose  of  showing  its  true  character.  Greenleaf  says 
that  the  principal  points  of  attention  are  whether  the  circum- 
stances and  declaratitms  offered  in  proof  were  contemporaneous 
vitii  the  main  fact  under  consideration,  and  whether  they  were 
so  connected  with  it  as  to  illustrate  its  character.  (1  Greenleaf 
ou  Evidence,  sec,  108.)  .The  general  rule  is  that  declaratioiis, 
to  become  part  of  the  res  gestae,  must  accompany  the  act  which 
they  are  supposed  to  characterize,  and  so  harmonize  with  them 
as  to  constitute  one  transaction.  {Enos  v.  Tvttle,  3  Conn.  250; 
State  V.  DaugheHy,  17  Nev.  376,  30  Pac.  1074.)     If  the  decla- 
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rations  offered  in  evidence  sre  mere  narrative  of  a  past  event  or 
occurrence,  they  are  inadmissible.  (Binns  v.  State,  67  Ind.  46, 
26  Am.  Rep.  48;  Denion  v.  State.  1  Swan,  879;  State  v.  TUly, 
3  Ired.  424.)  In  Bland  v.  State.  2  Ind.  608,  it  vra  held  incom- 
petent for  (he  accused  to  prove  a  statement  made  by  himself 
halt  an  hour  after  the  homicide,  coDceming  the  drciiniBtances 
under  which  it  vras  committed. 

The  declarations  admitted  in  evidence  in  the  case  at  bar  were 
a  mere  narration  of  a  part  of  -the  affray  which  occurred  a  half 
or  three-quarters  of  an  hour  before,  after  all  danger  was  over, 
after  the  occurrence  had  entirely  ceased,  while  the  defendant 
was  under  arrest,  and  when  the  deceased  had  been  among  his 
friends  during  the  whole  time  that  had  elapsed,  and  bad  a  tend- 
ency to  fix  the  responsibility  for  the  affray  upon  the  defendant 

The  learned  justice,  in  the  case  of  Inntranct  Go.  v.  Motley, 
nipra,  says :  "The  tendency  of  recent  adjudications  is  to  ex- 
tend, rather  than  narrow,  the  scope  of  the  doctrine  of  rea 
gestae."  We  have  failed  to  discovef  such  tendency,  after  an 
examination  of  all  the  cases  within  our  reach  which  discuss  the 
principle.  If  it  does  exist,  it  indicates  a  tendency  in  the  courts 
to  leave  the  field  properly  occupied  by  the  judiciary  and  enter 
that  of  the  law-making  power.  This  is  always  a  dangerous  ex- 
periment. If  evidence  of  this  character  is  proper  and  neces- 
sary, it  is  the  duty-  of  the  legislature  to  direct  that  it  be  ad- 
mitted. The  rules  of  evidence  have  been  crystalliied  from  the 
experience  and  the  best  thought  of  centuries.  These  rules  be- 
come clearer,  their  boundaries  better  defined,  as  civilization  ad- 
vances, and  as  the  courts  improve  in  the  administration  of 
justice.  It  is  unsafe  for  the  courts  to  extend  or  violate  them. 
We  think  the  evidence  inadmissible,  and  that  it  had  a  tend- 
ency to  injure  the  cause  of  the  defendant. 

The  second  error  assigned  is  the  definition  given  to  the  term 
"reasonable  doubt"  in  the  fifth  instruction  given  by  the  court. 
It  is  as  follows:  "A  reasonable  doubt  is  not  a  mer«  possible 
doubt,  nor  is  it  a  captions  or  imaginary  doubt,  but  is 
such  a  doubt  as  a  prudent  and  reasonable  man  would  be 
likely  to  act  upon  in  determining  important  affairs  of  life." 
While  the  court  do  not  say  that  this  is  the  best  definition 
that   could   be   given,   it   is   substantially   the    one   that   has 
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been  approved  b;  the  courts  in  a  number  of  caeee.  (See 
Arnold  V.  Staie.  23  Ind.  170;  State  v.  Nash,  1  Iowa,  347; 
Staie  V.  Ostrander,  18  Iowa,  435,  458.)  The  following  defi- 
nition has  been  given  with  approval :  "A  reasonable  doubt  is 
one  arising  from  a  candid  and  impartial  inTestigation  of  all  the 
eridflQce,  and  such  as,  in  the  graver  transactions  of  life,  would 
cause  a  reasonable  and  prudent  man  to  hesitate  and  pause." 
(May  V.  People,  60  111.  119;  Miller  v.  People,  39  lU.  467.) 
lliis  definition  is  no  stronger  tiian  the  one  given  in  the  case  at 
bar,  as  the  word  "graver"  is  no  stronger  than  the  word  "im- 
portant.'* The  last-named  definition  is  open  to  the  same  ob- 
jection tiiat  is  oiged  to  the  instruction  given  in  this  case :  it 
RqnireB  such  a  preponderance  of  evidence  as  would  convince 
a  reasoniAle  man  in  the  graver  transactions  of  life. 

The  definition  given  by  Ur.  Chief  Justice  Shaw  in  the  case 
of  Commonwealth  v.  Waster,  5  Cush.  330,  62  Am.  Dec.  711, 
and  which  the  supreme  court  of  California,  in  the  case  of 
People  V.  Strong,  80  Cal.  155,  say  is  probably  the  best  defini* 
titai  ever  given  to  the  words  "reasonable  doubt,"  is  as  follows : 
"The  evidence  must  establish  the  truth  of  the  fact  to  a  reason- 
able and  moral  certainty.'*  The  word  "moral"  in  that  connec- 
tion, meaning  nothing  more  than  '*iDtellectual"  or  "mental," 
is  therefore  the  same  as  "reasonable."  The  statement  would 
therefore  be:  "The  evidence  must  establish  the  truth  of  the 
fact  to  a  reasonable  certainty."  This  is  a  mere  synonym  for  the 
term  "beyond  a  reasonable  doubt."  The  learned  chief  justice 
goes  on  to  say  that  it  is  a  certainty  that  convinces  and  directs 
the  understanding;  satisfies  the  reason  and  judgment  of  those 
who  are  bound  to  act  conscientioosly  upon  it.  Does  not  a 
Etrong  prep<ttiderance  of  evidence  convince  the  understanding, 
satisfy  the  reason  and  the  judgment,  in  many,  if  not  all,  the 
most  important  affairs  of  life?  The  understanding,  the 
reason,  and  the  jadgmeut  are  substantially  synonymous  terms 
in  the  sense  in  which  they  are  here  used.  This  discussion 
■imply  demonstrates  the  futility  of  the  efforts  to  define  thii 
term  "reasonable  doubt."  The  best  efforts  in  this  direction 
are  those  which  use  words  most  nearly  synonymous  with  the 
term  itself.  Perhaps  as  good  a  definition  as  any — possibly 
the  best — woold  be  merely  negative  in  its  character,  and  oue 
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most  easily  understood  by  the  conscieations  juror;  euch  as:  It 
is  not  a  mere  imaginary  doubt,  bnt  most  be  a  doubt  which 
fairly  arises  from  the  evidence,  and  compete  the  conscientious 
juror  to  say,  "I  am  not  satisfied  from  the  eridence  that  the 
defendant  ia  guilty,  or  that  the  fact  in  question  is  tme."  We 
think  that  the  definition  given  by  the  court  below,  being  sub- 
stantially approved  by  the  courts,  was  not  erroneous. 

The  third  assignment  of  error  is :  The  court  erred  in  strik- 
ing out  the  following  words  in  the  tenth  instruction  asked  by 
defendant,  to  wit,  "and  pursue  his  adversary."  It  is  a 
familiar  principle  that  all  instmotions  must  be  adapted  to  and 
founded  upon  the  evidence  in  the  case  on  triaL  After  a  care- 
ful examination  of  the  evidence  in  the  transcript,  and  parti- 
cularly that  referred  to  by  the  counsel  for  the  defendant  apon 
which  this  instruction  is  based,  we  are  unable  to  say  that  there - 
18  any  evidence  that  the  defendant  pursued  the  deceased  at  alL 
Defendant  himself  swears  "that  after  the  commencement  of 
the  affray"  he  backed  up  a  little  after  each  shot  There  ap- 
pearing to  be  no  evidence  of  any  pursuit  by  the  defendant,  the 
modification  was  proper. 

Judgment  reversed,  and  cause  remanded  for  new  triaL 

Buck,  J.,  concurred. 

Broderick,  J.,  having  tried  the  case  in  the  court  below,  gave 
no  opinion. 


(February  17,  1888.) 
PEOPLE  V.  KUOK  WAH  CHOI. 
[8  Pao.  112.] 
CaiixxtKnia   Jubob — Pbactice — Cbimiwai,  Law. — Under    onr    Crlm- 
iiial  FracUce  Act   the  method   of   impaneling  ft   trial   jury   in   « 
eriminftl  action  ta  different  from  that  of  impaneling  a  trial  jury 
In  a  civil  caM  nnder  our  Code  of  Civil  Procedure.    In  a  eiinunal 
action  the  court  may  require  the  parties  to  exereiae  all  their 
ehallengei  peremptorily,  or  for  csuae,  and  the  jilTCir,  if  accepted, 
be  Bwom  to  try  the  cause  %»  each  juror  appears  and  before  an- 
other ia  called,  or  may,  in  its  discretion,  allow  the  clerk  to  draw 
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from  th«  box  twelve  names  before  any  cballmgei  sre  Interposed, 
and  after  tbese  are  azamined  for  cause  and  passed  upon  draw 
otbera  to  take  the  place  of  those  excused  and  allow  the  parties 
to  examine  and  pau  upon  all  thus  called  before  exercising  their 
peremptory  chaUenges,  provided  that  in  case  of  recess  or  ad- 
joomment,  the  peremptory  ehallengea  be  exercised  as  to  those 
pasaed  and  accepted  for  eanae  at  the  time  of  taking  recess  or  ad- 
journment, and  those  not  ecensed  be  ewoni  to  try  the  cause  and 
thns  placed  under  the  control  of  tbe  court. 
Sam. — The  court  may,  for  good  eanae  shown,  permit  a  challengei 
either  peremptory  or  for  cauae,  to  be  taken  after  a  juror  ia  aworo 
and  before  the  jury  is  completed. 

(Syllabus  by  the  court. } 

APPEAL  from  District  Court,  Altnias  Conntj.    AfBimed. 

G.  L.  Waten,  for  Appellant. 

Thfl  court  erred  in  comp^ing  the  ddtendant  to  exercise  his 
peremptory  challenge  vhen  the  first  juror  in  said  case  was 
called  and  sworn;  to  the  mling  of  said  court  defendant  by  his 
«ouneel  then  and  there  excepted.  The  court  erred  in  not  per- 
mitting tbe  defendant  to  exercise  his  peremptory  challenge 
upon  tbe  juror,  Henry  Swanholm,  who  was  called  and  ewom 
in  said  case.  The  court  erred  in  refusing  to  permit  the  d^ 
fendant  to  exercise  his  peremptory  challenge  to  the  juror, 
J.  W.  Hodgman,  who  wae  pwemptorily  challenged  by  defend- 
ant when  twelve  jurors  were  in  the  box  and  while  defendant 
had  ten  p^«mptory  challenges  left  him  to  exercise.  (People 
«.  Scroggina,  37  Cal.  676;  People  v.  Jenks,  24  Cal.  11;  People 
c.  KoMe.  4  Cat.  198;  People  v.  Ah  Ton,  47  Cal.  181.) 

Huston  &  Gray,  for  Be^mndent. 

The  only  question  raised  upon  this  appeal  is  as  to  the  man- 
ner of  impaneling  the  trial  jury.  Appellant  relies  upon  sec- 
tion 313  of  tbe  Criminal  Practice  Act,  which  provides  that: 
■**The  trial  juries  for  criminal  actions  shall  be  formed  in  the 
same  manner  ae  trial  juries  in  civil  actions";  bat  a  reference 
to  the  provisions  of  the  Criminal  Practice  Act  and  the  Code 
of  Ciril  Procedure  in  relation  to  the  impaneling  of  trial  juriea 
will  show  a  radical  difference,  not  wily  as  to  the  manner,  the 
gronnds  of  challenge,  the  number  of  challenges,  precedence  in 
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chftllenge,  but  in  many  other  particnlan.  Again,  if  eecUon 
313  of  ttie  Criminal  Practice  Act  of  Idaho  was  ever  susceptible 
of  Buch  a  conatruction  as  is  claimed  for  it  by  appellant,  we 
submit  that  it  is  done  away  with  by  sections  109  and  111  of 
the  Code  of  Civil  Procedure,  which  distinctly  prorides  a  dif- 
ferent method  of  impaneling  trial  juries  in  civil  and  criminal 
oaoses.  It  would  eeem  as  though  sections  331,  332,  333  and 
351  of  the  Criminal  Practice  Act  were  too  plain  to  need  con- 
struction. 

.  Per  CUKIAM. — The  defendant  was  tried  and  convicted  at 
the  June  term,  1884,  in  the  district  court  in  Alturaa  conn^, 
on  a  diarge  of  murder  in  the  first  degree.  He  appeals  from 
the  jndgment,  and  the  order  overruling  his  motion  for  new 
trial,  and  assigns  as  error  the  ruling  of  the  conrt  ccmipelling 
him,  in  impaneling  the  trial  jury,  to  exercise  his  par«mptory 
challenges  ae  the  jurors  were  severally  called,  and  before  the 
whole  number  of  twelve  jurors  were  drawn,  as  in  civil  causes. 
Under  the  statates  of  this  territory  the  method  of  selecting, 
drawing,  and  summoning  juiotb  is  the  same  for  both  criminal 
and  civil  actions.  The  procuring  the  attendance  of  jurors 
preliminary  to  the  trial  is  provided  for  in  our  Code  of  Civil 
Procedure,  from  sections  73-108,  incIusiveL  Section  109  di- 
rects that  when  an  action  is  called  for  trial  such  proceedings 
shall  be  had  in  impaneling  a  trial  jury  as  are  prescribed  in  esid 
code;  and  section  111  provides  that  if  the  action  is  a  crimi- 
nal one  the  jury  must  be  impaneled  as  provided  by  the  stat- 
utes relating  ther^.  The  statutes  relating  thereto  are  in  the 
Criminal  Practice  Act.  Sections  109  and  111  of  the  Code  of 
tlivil  Procedures  ^  >><^  contradictory,  have  at  least  the  ten- 
dency to  confuse  the  practice;  but  the  obvious  intention  of 
the  legislature  was  to  provide  different  methods  of  impanel- 
ing juries  in  ciril  and  criminal  actions.  This  method  in  civil 
causes  is  specified  in  chapter  23  of  our  Civil  Code;  and  in 
criminal  actions,  in  the  Criminal  Practice  Act,  from  sections 
318-353,  inclusive.  Section  313  of  the  Criminal  Practice  Act, 
which  provides  that  the  trial  juries  in  criminal  aotions  shall 
be  formed  in  the  some  manner  as  trial  juries  in  civil  actions, 
if  it  was  intended  to  apply  to  the  impon^ng  of  trial  juries 
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to  that  extent,  was  repealed  by  section  111  of  the  Code  of  Civil 
Procedure.  Section  332  of  the  Criminal  Practice  Act  provides 
"that  a  challenge  to  an  individual  juror  is  either  peremptory 
or  for  canse."  Section  333  provides  that  either  of  these  chal- 
lenges must  be  taken  vrben  the  juror  appears  and  before  he 
is  sworn  to  try  the  canae,  but  the  court  may  for  good  cause  per- 
mit either  of  these  challenges  to  be  taken  aft^  the  juror  is 
sworn,  and  before  t^e  jury  ia  completed.  Sectdoa  37?  of  the 
Criminal  Practice  Act  provides  that  in  all  cases,  on  the  trial  of 
an  indictment  for  felony,  the  jurors  sworn  shall  be  kept  together 
until  finally  diacharged  from  a  further  connderatiou  of  the 
ease.  Section  4  of  an  act  amendatory  thereto,  approved  Janu- 
ary 2S,  1881,  of  the  eleventh  session,  so  far  modifies  this  sec- 
tion as  to  allow  jurors  to  separate  in  the  discretion  of  the 
court  in  the  trial  of  felonies  less  than  murder. 

These  sections  clearly  cont^nplate  that  in  trials  for  mur- 
der after  a  juror  is  called  he  ^all  remain  under  the  control 
of  the  court  until  he  is  rejected  as  incompetent ;  or,  if  accepted, 
until  the  termination  of  the  trial.  The  ordinary  import  of 
the  language  used  in  l^ese  sections  would  justify  the  practice 
of  requiring  the  respective  parties  to  exercise  all  their  chal- 
lenges, either  peremptory  or  for  cause,  and,  if  accepted,  that 
each  juror  be  sworn  to  try  the  cause  before  another  is  called. 
This  was  the  method  pursued  in  impaneling  the  jury  in  the  case 
at  bar,  and  we  think  the  exception  to  it  is  not  well  taken.  This 
method  may  be,  and  often  is,  so  far  modified  in  the  discretion 
of  tiie  court  as  to  allow  the  clerk  to  draw  twelve  names  from 
the  box  before  any  challenges  are  interposed,  and  after  these 
are  examined  for  cause  and  passed  upon,  to  allow  others  to  be 
drawn  to  take  the  place  of  those  excused,  and  allowing  the  de- 
fendant to  examine  and  pass  upon  all  those  thus  called  before 
exercisng  his  peremptory  challenges.  We  see  no  objection  to 
this  method,  provided  that  in  case  of  recess  or  adjournment  the 
peremptory  challenges  be  exercised  or  waived  upon  all  those 
passed  for  cause,  and  those  accepted  be  sworn  to  try  the  cause 
wid  remain  under  the  control  of  the  court. 

The  reason  for  this  practice  may  be  found  in  the  necessity 
on  the  part  of  the  government  of  securing  jury  trials  as  far 
as  pcnsible  free  from  every  auspicion  of  improper  influences. 
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It  often  oocuiB  that  aeveral  days  are  occupied  in  impaneling 
a  jury  in  important  criminal  cases.  During  ttiis  time  a  por- 
tion of  the  jury  having  been  accepted  must  either  bo  under 
the  control  of  the  court  or  allowed  to  mingle  freely  with  the 
people  in  the  community  in  which  the  court  is  held,  and  with 
thoee  in  attendance  upon  court,  generally  greatly  interoated 
in  the  cause  about  to  be  tried.  Jurors  are  thus  subject  to  ya- 
rious  corrupt  influences,  and  often  to  the  necessity  of  hearing 
in  advance  nnmeroue  accounts  and  discuseions  of  the  action 
which  they  are  about  to  try.  The  law-making  power  has  at- 
tempted to  guard  against  this  evil  as  far  as  possible  by  placing 
the  juror,  from  the  time  he  is  accepted  by  the  respective  par- 
ties and  awom,  directJy  under  the  control  of  the  court.  It  is 
claimed  that  this  practice  results  in  inconvenience  to  tiie  juror; 
but  mere  inconvenience  should  not  weigh  against  the  hazard 
of  corrupt  trials.  The  defendant  con  suffer  no  injury  by  thus 
exercising  hia  peremptory  challenge  before  the  jury  is  com- 
pleted, for  the  statute  provides  that  the  court  may,  tta  good 
cause  Bhoiwn,  permit  a  challenge,  either  peremptory  or  for 
cause,  to  be  exercised  after  tlie  juror  is  sworn  and  before  the 
jury  is  completed.  The  cases  cited  in  oppofflticoi  to  this  con- 
struction are  founded  upon  the  California  statutes,  which  pro- 
vide that  juries  in  criminal  and  civil  cases  be  formed  in  the 
same  manner.  Our  etaitutee  provide  a  different  method,  and 
hence  the  authorities  cited  do  not  apply  to  the  case  at  bar. 

The  legislature  have  modified  the  effect  of  swearing  the  juror 
to  try  the  cause  by  providing,  in  section  4  of  the  act  before 
referred  to,  that  a  jury  sworn  to  try  an  indictment  for  any 
offense,  except  miuvler,  may  at  any  time  during  the  trial,  be- 
fore the  submission  of  the  cause,  in  the  discretion  of  ihe  court, 
be  permitted  to  separate;  but  this  enactment  does  sot  modify 
the  method  of  impaneling  the  jury.  The  appellant  also  as- 
signs as  error  the  admission  of  the  statement  of  defendant  be- 
fore the  committing  magistrate  at  the  time  of  his  preliminary 
examination.  The  objection  to  this  evidence  was  not  distinctly 
made,  nor  was  any  exception  taken  to  its  admission.  It  is  an 
established  principle  in  practice  that  when  eridenee  is  admitted 
under  objections,  and  no  exception  is  taken  to  the  ruling  of 
the  court,  the  objection  is  waived.  {Turner  v.  Water  Co.  25 
Cal.   398.) 
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We  are  able  to  find  no  error  in  Ab  record,  and  the  judgment 
is  tboefore  afiBrmed. 
Morgan,  C.  J.,  and  Buck  and  Brodericb,  JJ.,  concurring. 


(KbrxtkTj  17,   1885.) 

GUTHBIB  T.  PHELAN. 
[6  Pac  107.] 
BioaBD  OR   Appbax  noil   JuDOMKfT.— On  Appeal  fn»B  a  Jndguait, 
withont  a  itatameDt,  nothing  belong*  to  tha  rceord,  except  the 
Jndgment-roll,  end  no  quettion  arieing  outside  tlie  roll  can  be 


Excxmoita  TaxXk  at  thi  Tbiai..— Exceptiona  taken  at  the  trial  and 
settled  ea  proTided  in  sectiona  405  and  406  of  the  Civil  Practice 
Act  form  part  of  the  judgment-roll,  and  eouatitvte  part  of  tbe 
record  on  appeal  from  the  judgment. 

lasDis  or  Law  aud  Fact. — Wben  there  is  both  a  demurrer  and  an- 
ewer  to  the  same  oomplaint,  raidng  both  an  issue  ol  law  and 
fact,  the  lesuta  of  law  ibonld  he  flrtt  determined. 

Sua. — ^When  there  are  both  lasuea  of  law  and  fact  and  the  cause  la 
brought  on  for  trial  and  a  judgment  rendered,  the  presumption 
will  be  indulged  on  appeal  that  the  iuue  of  law  wu  previcuslj 
diapoeed  of  by  an  order  overruling  the  demurrer. 

ExtxmoNB  Dncmn  to  havb  becn  Taxek. — The  ezcepttona  which, 
hj  section  403  of  the  Praetiee  Act,  the  adverse  partj  is  deemed 
to  have  taken,  have  the  same  force  and  effect  in  the  conduct  of 
the  action  as  other  exceptions,  and  cannot  be  considered,  on  ap- 
peal, without  being  incorporated  into  a  bill  of  exeeptiona  and 
made  a  part  of  the  judgment-roll. 

(Above  ayllabua  by  the  court.) 

Ita3iman — Waivkh — PnAcnca  oit  Atpkai.. — Where  defendant  de- 
murred to  the  complaint  in  the  trial  court,  but  afterward  waived 
such  demnrrer,  he  cannot  have  the  same  considered  npoa  appeaL 

APPEAL  from  Dilitrict  Court,  Oneida  County.     AflSrmed. 
Prickett  &  Lamb,  for  Appellants. 

On  the  twenty-eeventh  day  of  December,  1882,  the  defend- 
antBj  by  their  attorneys,  appeared  and  demurred  to  the  com- 
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plaint  (see  TranBcript^  p,  43),  which  demnrrer  was  orerraled 
by  the  court.  On  the  fourth  da;  of  Jbhuet;,  1883,  the  plain- 
tiffs, without  leave  of  court,  filed  a  paper  designated  a  sup- 
plemental complaint,  in  which  it  is  alleged  that  the  not«  set 
out  and  described  in  the  original  complaint  "ia  now  past  due 
and  is  unpaid,"  and  "that  one  hundred  doUare  is  a  reason- 
able and  just  fee  for  the  collection  of  said  note."  (See 
Transcript,  pp.  12-14.)  On  the  seventeenth  day  of  March, 
1883,  one  of  the  plaintiffs*  attorneys  filed  with  the  clerk  of 
the  court  an  affidavit  showing  that  the  "amended"  complaint 
was  served  on  defendants'  attorneys  "through  the  United 
States  mail"  on  the  twenty-first  day  of  January,  1883,  and 
that  no  answer  or  demurrer  thereto  had  been  served  "on  this 
affiant  as  attorney  of  plaintiff,"  and  thereupon  the  cleric  en- 
tered the  default  of  the  defendants  on  the  seventeenth  day  of 
March,  1888.  (See  Transcript,  pp.  36-38.)  On  Uie  twenty- 
sixth  day  of  March,  1883,  the  defendants  filed  an  "amended" 
demurrer  to  the  plaintiffs'  complaint.  (See  Transcript,  p.  43.) 
May  21st  an  answer  was  filed.  May  21,  1883,  the  defendants 
moved  the  court  to  set  aside  the  default  entered  by  tlie  clerk, 
which  motion  was,  on  the  next  day,  overruled  by  the  court; 
and  on  the  twenty-fifth  day  of  May,  1883,  a  judgment  was 
rendered  against  the  defendants  upon  the  note  only  (the  ac- 
count having  in  the  meantime  been  paid),  for  $1,139.50  and 
costs.  (Secord,  p.  60.)  From  the  judgment  so  rendered  the 
defendants  appealed  to  this  court.  (Becord,  p.  66.)  The  ap- 
pellants submit  that  the  complaint  doea  not  state  facts  suffi- 
cient to  constitute  a  caase  of  action,  or  to  support  a  judgment. 
Where  the  complaint  shows  no  cause  of  action,  a  judgment  by 
default  can  no  more  be  taken  than  it  can  be  over  a  general 
demurrer.  (Abbee  v.  ifarr,  14  Cal.  210.)  The  so-called  sup- 
plemental complaint  was  filed  without  leave  of  the  court,  in 
violation  of  the  provisions  of  the  Code  of  Civil  Procedure,  sec- 
tion 261.  The  default  of  the  defendants  was  entered  improp- 
erly and  irregularly,  without  any  authority  in  the  clerk  to 
enter  the  same.  The  demurrer  to  the  original  complaint  was 
pending.  The  defendants  were  not  required  to  answer  or  de- 
mur to  the  supplemental  complaint,  because  it  was  filed  with- 
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ont  leave  of  court,  and  becaose  neither  the  original  nor  sup- 
plemental  complaint,  nor  both  combined,  contained  facts  con- 
sdtnting  a  canse  of  action.  The  actioa  of  the  clerk  in  ^- 
tering  tiie  defanlt  being  void,  the  jndgment  entered  npon  eucb 
defanlt  is  also  void.  The  court  belov  erred  in  refuging  to  set 
■nde  the  default.  For  these  errors,  apparent  npon  the  face 
of  the  record,  'we  sabmit  that  the  jadgmeot  of  the  district 
court  should  be  rerened,  with  directionfi  to  diemiss  tlie  action. 

Smith  ft  McCollnm,  for  Bcspondents. 

There  is  bnt  one  qnestion  to  be  considered  on  this  appeal; 
that  is,  Do  the  pleadings  of  plaintiffs  show  a  canse  of  action? 
Defendants  having  foil;  appeared  to  the  original  and  supple* 
mental  complaint,  no  question  of  service  or  of  jurisdiction 
can  be  conffidered  here.  That  defendants  did  so  appear,  see 
notice  in  Transcript,  page  41.  This  is  not  an  ordinary  judg- 
ment by  defanlt  rendered  by  the  clerk  in  vacation,  but  is  a 
judgntoit  rendered  by  the  court  in  term  after  answer  filed  and 
upon  the  pleadiDgs.  This  fully  appears  from  the  transcript 
(see  TrMMcript,  pp.  45,  50),  and  the  recitation  of  the  prem- 
ises in  the  judgment,  staling  that  it  is  purely  by  default,  does 
not  change  this.  The  objection  that  the  supplemental  com- 
plaint iras  not  filed  in  strict  accordance  with  the  code,  section 
262,  or  that  it  is  not  in  aid  of  the  original  complaint,  cannot 
be  raised  on  appeal  on  the  judgment-roll,  and  if  the  defendants 
appeared  to  the  supplemental  complaint,  they  waived  all  ob- 
jections. (WHmore  ».  Trvalow.  61  N.  Y.  338.)  It  is  per- 
fectly proper  to  set  up  rights  accruing  or  acquired  after  the 
banning  of  the  action  in  an  amended  or  supplemental  com- 
plaint. {Smith  V.  Billet,  15  Cal.  23;  Tustin  v.  Faught,  23 
Cal.  242.) 

P«  CUEIAM. — This  actirai  was  commenced  in  the  court 
below  on  the  eighteenth  day  of  December,  1883,  upon  an  open 
account  for  goods,  wares,  and  merchandise,  and  also  upon  a 
promissory  note.  At  the  time  of  the  commencement  of  the 
action  the  promissory  note  was  not  due,  and  did  not  become 
doe  until  Ihe  first  day  of  January,  1883.  When  the  action 
was  commenced,  the  plaintiff  caused  an  attachment  to  be  is- 
Idaho,  V(d.  2—7 
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sued,  and  certain  goods  of  the  defaidanta  wctc  levied  upon. 
On  ihe  twenty-seventh  day  of  December,  1883,  the  defendants, 
by  their  attorneys,  appeared  Mid  demurred  to  the  complaint 
The  record  brought  here  does  not  notice  any  mlinge  or  order 
upon  the  demurrer.  On  tJie  fourth  day  of  January,  1883,  the 
plaintiff  filed  a  supplemental  complaint,  which  omitted  thie 
first  count  in  the  original  complaint,  and  counted  alone  upon 
the  promissory  note.  On  the  twentj-eiith  day  of  March,  1883, 
the  defendants  filed  a  gen»al  demurrer  to  the  complaint,  which 
was  denominated  "Amended  Demurrer."  The  record  before 
US  16  silent  as  to  the  digpositaon  of  Has  d^nurrer.  On  the 
twexity-first  day  of  May,  1883,  the  defendants  filed  their  answer 
to  the  complaint,  and  on  the  twenty-fifth  day  of  the  same 
month  a  judgment  was  entered  against  the  defendants  upon 
flie  promissory  iiot&  No  bill  of  exceptions  was  taken,  and  the 
cause  is  here  upon  the  judgment-roll,  which  is  imperfect  in 
almost  every  part;  evidently,  it  is  not  a  complete  transcript 
of  aU  tha  proceedinge  had  in  the  case,  and  the  clerk  does  not 
80  certify.  From  an  inspection  of  the  record  it  ie  impoesibla 
to  know  what  proceedings  were  had  in  tiie  court  below.  Bnt 
the  parties,  by  their  counsel,  have  appeared  and  argued  and 
submitted  c^iain  quesiione  for  our  determination. 

The  appdlants  interpose  a  d^nurrer  in  this  court,  and  there- 
by question  the  sufficiency  of  the  complaint  to  sustain  the  judg- 
ment, and  contend  for  the  oorrectneaa  of  their  practice.  While 
it  is  true  that  in  some  cases  an  objection  to  the  sufficiency  ot 
the  complaint  can  be  raised  for  tho  first  time  in  this  conrt, 
yet  it  is  not  a  practice  that  can  be  commended  in  causes  where 
all  parties  appeared  and  had  thedr  day  in  the  trial  court  The 
public  has  an  interest  in  all  litigation,  and  when  the  defendant 
is  in  court,  the  time  of  the  court  should  not  be  consumed  in 
the  trial  of  a  cause  where  an  objection  by  the  defendant  would 
terminate  all  proceedings,  and  save  to  parties  and  to  the  public 
the  time  and  expense  of  litigation. 

The  question,  however,  in  this  case  is  not  whether  the  ap- 
pellants can  object  to  the  suflliciency  of  the  complaint  for  the 
first  time  in  this  court,  but  whether  they  could  raise  their  ob- 
jection by  demurrer  in  the  court  below,  have  it  disposed  of 
there,  waive  their  right  to  bring  the  question  here  by  a  bill 
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of  exceptions,  appeal  from  the  judgment,  and  then  interpoee 
another  or  new  demurrer  in  this  court.  It  will  be  obsMrcd 
that  the  "amended"  demnrrer  waa  filed  in  the  court  below  after 
the  filing  of  the  enpplementol  complaint,  and  that  the  record 
brought  here  fails  to  diecloee  any  order  or  decieioQ  upon  it 
The  rule  is  that  when  there  is  both  a  demurrer  and  ansvei  to 
the  same  complaint,  raising  both  an  ieeue  <^  law  and  fact, 
the  issue  of  Jaw  should  he  first  disposed  of.  The  statute  so 
piovidee.  When  there  are  both-iBsnce  of  law  and  fact,  and  the 
catiae  ia  brought  on  for  trial,  and  the  issues  of  fact  are  tried 
and  a  judgment  rendered  in  .the  cause,  the  presumption  will 
be  indulged,  on  appeal,  that  the  issue  of  law  was  previously 
dispoeed  of  by  an  order  overruling  the  demurrer;  and  in  this 
caee  the  presnmption  is  strengthened  by  the  abs^ce  of  proof 
that  the  record  is  complete.  (Brooks  v.  Douglass.  32  Cat. 
208;  Abadie  v.  Carrilto,  32  CaL  172.) 

It  has  been  settled  by  this  court  ttiat  when  a  party  desires 
to  have  a  decision  or  order  of  the  district  court  reviewed  by 
this  court,  he  must  except  thereto  when  the  ruling  or  decision 
is  made,  and  he  must  also  preserve  and  bring  np  such  excep- 
tions  by  a  bill  of  exceptions  or  statement  (People  v.  Hunt, 
1  Idaho,  433.)  It  haa  also  been  settled  by  this  court  in  Fox 
V.  West,  1  Idaho,  782,  that  the  exceptions  which,  by  section 
403  of  the  Civil  Practice  Act  the  adverse  party  is  deemed  to 
have  taken,  have  the  same  force  and  effect  in  the  conduct  of 
the  action  as  t>ther  exceptions  taken  during  the  trial,  and  can- 
not be  consid^^  on  appeal  without  being  incorporated  into 
a  bill  of  exceptions,  and  thus  made  a  part  of  the  judgment-roll. 

With  these  adjudications  upon  these  important  questions 
of  practice  we  are  still  satisfied.  Sections  405  and  406  of  the 
Civil  Practice  Act  provide  the  modes  for  preserving  exceptions 
in  the  cases  therein  mentioned;  and  section  663  provides  that 
"on  an  appeal  from  a  final  judgment  the  appellant  must  fur^ 
nish  tiie  <»>urt  with  a  copy  of  the  notice  of  appeal,  of  the 
judgment-roll,  and  of  any  bill  of  exceptions  or  statement  in 
the  case  npon  which  ttie  appellant  relies."  The  exceptions 
which  the  law  deans  to  have  been  t^en  by  the  defendants  to 
the  orders  in  the  court  below  overruling  the  demurrers,  not 
having  been  preserved  and  brought  here  for  review  by  a  bill 
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of  exceptions,  and  aeagned  ob  error,  these  qaestions  are  con- 
duBively  settled,  and  cannot  noT  be  re-examined  npon  a  new 
or  independent  objection  rwsed  by  demnrrer  in  this  court. 
Final  jndgmeait  was  Altered  in  open  cotirt,  by  an  ord»  of  the 
court,  and  all  intendments  are  in  favor  of  its  correct  action. 

Jadgmuit  affirmed. 

Morgan,  C,  J.,  and  Brodoick  and  Bnck,  JJ.,  concurring. 


Per  UUUIAU. — Since  annonndng  the  opinion  in  this  case, 
the  appeUants,  by  their  cotmeel,  submitted  a  petition  for  a  re- 
hearing, and  we  were  referred  to  additional  anthoritiss  bearing 
np<»i  tite  questions  decided.  After  a  farther  examination,  we 
concede  that,  independent  of  the  decisions  already  made,  the 
jMincipal  question  decided  in  tMs  case — namely,  that  tlie  order 
orerruling  the  demurrer,  and  the  exception  thereto,  should 
have  been  incorporated  into  a  bill  of  exceptions  to  be  available — 
would  not  be  entirely  free  from  doubt  The  legislature  may 
have  intended  that  on  af^)eal  from  a  jndgmeait  everything  in  a 
transcript  which  belongs  to  or  constitutes  the  judgment-roll 
should  he  considered  by  the  appellate  court  in  reviewing  the 
actioD  of  the  tnal  court,  whether  there  is  a  formal  bill  of  ex- 
ceptions or  not;  fcut  the  statute  does  not  say  so.  The  authori- 
ties we  find  which  have  interpreted  our  statute  are  against  the 
construction  contended  for  by  the  appellant's  coilDsel.  Section 
403  of  our  Civil  Code  corresponds  to  section  647  of  the  Califor- 
nia Practice  Act.  In  Nash  v.  Harris,  57  Cal.  343,  243,  a  con- 
struction was  given  to  this  section.  The  court  say :  "When  the 
motion  was  argued  and  decided  in  the  lower  court,  the  attorney 
of  the  appellant  was  present,  and  reserved  no  exception  to  the 
decision  of  the  court."  But,  according  to  section  047  of  the 
Code  of  Civil  Procedure,  an  appealable  order  "is  deemed  to  have 
been  excepted  to."  Yet  a  party  who  has  excepted  to  a  decision 
of  a  court,  whether  he  excepted  in  person  at  the  time  the  decision 
was  made,  or  is  deemed  in  law  to  have  excepted,  must,  in  statu- 
tory or  reasonable  time  after  his  exception,  avail  himself  of  the 
right  to  reduce  the  same  to  writing,  and  take  the  steps  required 
by  law  to  have  the  bill  of  exceptions  settled  and  signed  by  the 
judge." 
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In  this  territory  the  questjon  seeme  to  have  jast  arisen  in 
Ainslie  v.  Printing  Co.,  1  Idaho,  641.  In  thia  case  the  court 
hdd  that  the  verdict  of  the  juTy,  although  "deemed  to  have 
been  exc^rted  to,"  ^ould  have  been  incorporated  into  a  bill 
of  exceptions  to  make  it  available  as  an  exception.  In  Fox  v. 
West,  1  Idaho,  782,  the  question  in  another  form  was  again 
raised,  coiuidered  by  the  court,  and  the  eame  condnraon  reached 
as  in  the  former  caae.  This  construction  doea  not  seem  tin- 
reaaonable.  In  thoee  cases  in  vhich  the  statute  requires  the 
party  to  except,  if  he  desires  lite  question  revieired,  the  excep- 
tion BO  talcai  "wiU  be  unavailable  unless  incorporated  into  a  bill 
of  exceptions,  and  thus  made  a  part  of  the  judgment-roll; 
and  we  think,  in  thoee*  cases  where  the  statute  eaves  the  ex- 
cqttion  for  the  party  against  whom  the  ruling  is  made,  that 
unless  the  mJing  and  exception  are,  within  the  statutory  time, 
preserved  by  bill  at  exceptions,  the  question  should  thereafter 
be  denned  waived.  (See  Gnitndaj  v.  Bcutanehwe,  47  CaL  167.) 
Under  this  construction  of  the  statute  a  rale  of  practice  has 
been  eetaUisbed,  and  in  the  face  of  these  autiionties  we  do 
not  feel  warranted  in  attempting  to  change  it. 
Behearing  denied. 

Horgan,  C.  J.,  and  Broderio^  and  Buck,  JJ.,  concurring. 


(Fttwnuy  17,  1B8S.) 

EDDY  v.  VAN  NESS, 
[fl  Pa«.  118.] 
Arrtix.  Boin>— Vom  roa  niictnuHTT. — ^Wlien  two  appula  kre  iaktn, 
one  from  the  jodgmeiit    Aad    the    other  from  an  order    denyiog 
K  new  trUl,  knd  an  nndertakiiiR  is  given  "on  Each  appeal,"  the 
bond  ia  void  for  nncertainty,  and  the  appeals  will  be  diamiaeed, 
becaoae  no  undertaking  was  Hied  in  either  appeal. 
(Syllabm  by   the  court.) 

APPEAL  from  District  Court,  Alturas  County.     Appeal  die- 


In  this  case  there  is  nothing  in  the  briefe  of  either  party  on 
the  point  upon  which  the  cause  was  dismissed,  to  wit,  want  of 
an  undertaking  on  appeal. 


Eddt  v.  Van  Ness.  [Sup.  Ct. 


Upinion  of  the  Conrt— Morgan,  G.  J. 


Kingsbury  &  McGowan  and  Prickett  &  Lamb,  for  Appel- 
lants. 

F.  E.  Ensign  and  J.  Brnmback,  for  Respondents. 

MOEQAN,  C.  J.— In  this  caw  the  appdlanta  filed  and  serred 
notice  of  appeal,  both  from  the  order  refusing  a  new  trial  and 
from  the  judgment  The  appeal  in  this  caee  and  the  under- 
taking placed  Ml  file  are  precisdy  the  same  as  the  appeal  and 
undertaking  in  the  case  of  Mathison  v.  Leland,  1  Idaho,  712. 
The  und^taking  redtee  that  the  ai^>ellant8  are  about  to  ap- 
peal from  Qie  judgment  made  and  entered  against  them,  and 
also  from  the  order  denying  a  new  trial,  and  then  undertakes 
to  pay  all  costs  and  damages  which  may  be  awarded  against 
them  on  the  appeal  or  dismiesal  thereof,  not  exceeding  $300. 
The  court  say,  in  Maihison  v.  Leland.  supra  "It  is  evident 
that  sncb  an  undertaking  covers  but  one  appeal,  and  it  is  im- 
possible, upon  an  inspection  of  it,  to  detCTmine  to  which  ap- 
peal it  applies.  This  being  the  case,  we  must  hold  that  neith^ 
the  appeal  from  the  judgment  nor  from  the  order  is  well  taken." 
Upon  the  hearing  of  the  motion  to  dismiss  the  appeal  in  this 
case,  counsel  for  appellants  stated  that  he  had  taken  means 
to  procure  a  good  undertaking.  The  court,  however,  cannot 
determine  in  which  appeal  there  is  an  insufScient  undertaking, 
and  in  which  there  is  none.  The  nndertaking  is  therefore  void 
for  uncertainty.  We  think  we  must  hold  that  there  is  no 
iindertaking  in  either.  The  certificate  of  the  clerk  is  also  de- 
fective in  not  stating  that  an  undertaking  in  due  form  waa 
properly  filed;  and  the  clerk  could  not  make  such  certificate, 
since  no  undertaking  in  due  form  was  ever  filed.  - 

Appeal  dismissed. 

Buck  and  Broderick,  JJ.,  concurred. 
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(Frimiuy  21,  188B.) 
CBEWS  T.  BAIRD,  Shkeifi. 
[e  Pae.  lis.] 
BiAKiiBnT  (V  CiSE — Bkgobd  on  Apfeai.. — A  psper  Imerted  tn  the 
record  denomiiiAted  k   itatement.   Bind  which   does  not   appear  to 
hare  been  settled  and  eigned  by  the  trial  judge,  ie  not  part  of 
tbe  jndgment-ron,  and  cannot  be  oonaidered  in  thla  court  on  ap- 

PuADuni — AcrroiT  of  Detikui. — Thaoomplainant  In  an  action  of  detlniw 
which  alleges  the  wrongful  taking  of  the  properl;  in  qneation, 
the  detention,  the  demand,  and  damagea  for  wrongful  withhold- 
ing tJie  Mune^  is  aufflcient, 

APPEAL  from  District  Court,  Nez  Percea  County.  Af- 
Sxmed. 

I.  N,  Maxwell  Prepared  Brief  for  Appellant. 

The  following  are  the  errors  aagigned  by  defendant  in  hia 
atatement  on  motion  for  new  trial,  and  are  vised  as  the  specifi* 
cation  of  error  on  this  appeal :  1.  The  verdict  is  not  sustained 
by  the  evidence,  in  that  plaintiff  admitted  notice  of  the  Ten- 
dor's  indebtedness  and  knowledge  of  Prank  Brothers'  judgment 
against  him  before  the  purchase  of  the  property,  and  made  no 
inquiry  as  to  the  effect  of  his  (plaintiff's)  purchase  npon 
Stroup's  creditors;  2.  The  verdict  is  contrary  to  the  evidence, 
ir.  that  ttie  haaty  sale  of  all  the  vendor's  property,  followed 
clraely  upon  the  rendition  of  the  verdict  against  Mm,  is  pre- 
sumptive evidoice  of  fraudulent  intent,  and  when  shown  that 
the  vendor  has  full  knowledge  of  the  facts,  this  presumption  be- 
comes eoncludve;  3.  The  evidence  ie  insufficient  to  support  the 
verdict,  in  that  every  fact  established  by  plaintiff  is  a  badge  of 
fraud.  The  court  below  erred  in  denying  defendant's  motion 
for  a  new  trial.  All  the  affirmative  allegations  of  defendant's 
answer,  charging  collusion  and  fraud  between  Crewa  and  Stroup 
to  defeat  and  defraud  Prank  Brothen  in  the  enforcement  and 
collection  of  the  judgment  against  Stroup,  are  fully  sustained 
by  the  evidmce  and  surrounding  circumetances  in  this  case. 

The  rule,  we  think,  has  been  long  and  well  settled  that  the 
purchaser  knowing  of  the  judgment  against  the  vendor,  and 
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who  purchaees  the  goods  of  such  vendor  with  the  aim  and  pur- 
pose of  aaeisting  in  the  defeat  of  the  creditor'B  execution,  ac- 
quires no  title  hy  Buch  a  purchase  against  the  judgment  cred- 
itors of  the  vendor;  it  ia  iniquitouB,  fraudulent  and  void,  not- 
withstanding he  may  give  a  fnll  price,  {Bump  on  Fraudulent 
Conveyances,  159;  2  Kenfa  Commentaries,  12tfa  ed.,  p.  513; 
Bealt  V.  Quemaey,  8  Johns.  446,  5  Am.  Dec.  348;  AuaUn  v.  Bell, 
20  Johna.  442,  11  Am.  Dec.  297 ;  Story's  Equity  Jurisprudence, 
let  ed.,  sec.  369 ;  Story's  Equi^  Juriflpmdence,  1st  ed.,  sec.  160 ; 
also  Bridge  v.  Eggleton,  14  Mass.  845,  7  Am.  Dec.  209 ;  Earri- 
8on  V.  Trustees  of  Phillips  Academy,  12  Mass.  456;  Freeman 
on  Executions,  eec.  136 ;  Russell  v.  Wmne,  37  N.  Y.  591,  97  Am. 
Dec.  755.) 

Ezra  Baird,  jn  propria  persona. 

J.  W.  Foe  and  W.  T.  UcKeca,  for  Bespcmdent 

No  brief  filed  on  part  of  reepondent. 

Per  CUBIAM. — In  this  case  the  appellant  contends  that  the 
verdict  of  the  jury  ia  against  fbe  evidence,  and  we  are  asked  to 
examine  this  question.  That  which  purporia  to  be  a  statement 
of  the  evidence  and  exceptions  thereto  was  nob  settled  and 
mgned  by  the  district  judge.  That  the  settling  and  signing  of 
the  statement  is  mandatory,  and  its  omission  fatal,  is  a  propoei- 
tiou  that  cannot  be  disputed.  Without  this  authentication  tlie 
statement  cannot  be  treated  as  part  of  the  judgment-roll,  nor  he 
considered  in  this  court.  The  only  question  properly  presented 
for  our  consideratiiMi  is  whether  the  complaint  is  sufficient  to 
support  the  judgment.  We  t^nk  it  is.  The  complaint  alleges 
the  wrongful  taking  of  the  property  in  question,  the  detention, 
the  demand,  and  damages  for  wrongfully  vithbolding  the  same. 
We  think  this  sufficient. 

Judgment  affirmed. 

Morgan,  0.  J.,  and  Broderick  and  Buck,  JJ.,  concnning. 
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(FebrDU7  £3,  I8SS.) 
MILLS  T.  GLENNON. 

[0  Pa«.  I  IB.] 

AcnOK  OR  Aooouht. — In  ui  action  for  a  baUne«  of  ftctennt  on  ft 
gtattai  kcconnt  for  labor  done,  money  paid  utd  goodi  lold  it 
ia  not  neoeesary  to  set  forth  in  tlie  complaint  the  amount  of 
each  aeparate  item. 

Saks. — The  aceonnt  conatitutei  bnt  one  cause  of  action  and  the  stat*- 
ment  of  general  balance  due  ia  aufficient. 

Tom  Sau — lJ<»raAem  Chattels — Etivkiicx — Orai,  Consbtti  to 
Sau. — Under  the  atatutee  of  Idaho  making  the  willful  sale  of 
property,  upon  wbich  there  ia  a  chattel  mortgage,  without  the 
written  eonaent  of  the  mortgagee,  larceny,  and  declaring  the  sale 
Toid,  evidence  of  an  oral  consent  of  the  mortgagee  to  the  sale  of 
•ncli  property  ia  admiasible  in  evidence  to  ttcplain  the  intention 
of  the  mortgagor  in  making  anch  Bale. 

SuonsABY    Ettobhcb— TRiNBCBiPT    OT    LoBT    AoooTiiT-BoOK. — True 
and  correct  transcripta  or  original  aocount-booka  with  aliunde  as 
to  the  itema    thereof    may  be    admitted    in    evidence   when   the 
original  books  have  been  accidentally  destroyed  by  fire. 
(Syllabus   by  the  court.) 

APPEAL  from  District  Court,  Boise  Cotinty.  Bemanded 
with  isstrnctioiiB  to  modify  judgment. 

George  Ainslie  and  Jamee  H.  Hawley,  for  Appellanta. 

The  court  erred  in  overruling  defendants'  demurrer  to  the 
complaint.  The  common  counts  cannot  all  be  united  in  one 
«nmt  B6  one  cause  of  action,  without  any  specification  of  the 
rams  due  upon  each  cauee.  (Buckingham  v.  Waters,  14  Cal. 
U7;  McCariy  v.  San  Francisco  etc,  R.  R.  Co.,  41  Cal-  17; 
While  V.  Cox,  46  Cal.  169.)  A  complaint  for  money  had  and 
lecedved  which  fails  to  allege  a  demand  is  bad  on  demurrer. 
{Oreenfield  v.  Steamer  Orinnell,  6  Cal.  68.)  The  court  erred 
in  admitting  in  evidence  plaintiff's  books  of  account.  To  be 
admi»ible,  tiiey  must  be  the  original  books  and  not  copies,  and 
the  entries  must  have  been  made  contemporaneous  with  the  de- 
livery of  the  goods,  and  by  the  person  whose  duty  it  was  to 
make  them.  (1  Greenleaf  on  Evidence,  p.  173,  and  following 
sections    117-120,  and    notes  4  on  pp.  173    and    174,  and  1 
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and  1,  pp.  174  and  175 ;  also  pp.  176  and  177.)  Where  a  chat- 
tel mortgage  is  given  on  peraonal  property,  the  legal  title  to  the 
property  vesta  in  the  mortgagee,  and  no  sale  of  such  property 
by  the  mortgagor  is  valid  nnless  the  mortgagee  consents  in  writ- 
ing to  Budi  sale,  and  the  admission  of  verbal  cooBents  by  one  of 
the  mortgagees  is  contrary  to  law.  (Idaho  Gen.  Lawe,  11th 
Sess.,  1880-81,  p.  307,  title,  "Chattel  Mortgages,"  sec.  8;  Jraiea 
on  Chattel  Mortgages,  sees.  426,  699,  700.)  And  the  mort- 
gagee may  maintain  trespass  or  trover  for  the  goods  againrt 
anyone  who  takes  or  converts  them,  etc.,  even  against  the  mort- 
gagor himself  after  a  forfeiture.  (Jones  on  Chattel  Mortgages, 
sees.  443,  444,  446-448,  706;  Seylmd  v.  Badger.  35  CaL  404; 
"Wright  V.  Ross,  36  Cal.  414.)  And  in  a  proceeding  to  fore- 
close, the  mortgage  lien  will  be  enforced  against  those  holding 
under  the  mortgagor  with  record  notice.     (Apperton  v.  Moore, 

50  Ark.  66,  21  Am.  Rep.  170 ;  Arqne^  v.  Wasson.  61  Cal.  620, 

51  Am.  Hep.  718;  Jones  on  Chattel  Mort^gages,  sees.  454,  460, 
466,  484.)  Parol  evidence  is  inadmissible  if  it  contradicts  the 
the  terms  of  tjie  mortgage.  (Jungematt  v.  Bovee,  19  Cal.  355 ; 
Bowman  v.  Ainslie.  1  Idaho,  644;  Vincent  v.  Larson,  1  Idaho, 
-241.) 

Huston  &  Gray  and  Prickett,  for  Beapondents. 

The  books  of  account  were  properly  admitted;  it  was  the 

.best  evidraice,  and  waa  explained  by  the  testimony.  (Severance 
V.  Lombardo,  17  Cal.  57.)  All  the  acta  of  the  mortgagor  in  re- 
lation to  the  sale  were  within  his  knowledge,  and  were,  and  still 
are,  acquiesced  in  by  him.  The  vendee  has  been  in  no  way 
damnified.  His  title  to  the  property  in  hia  possession,  nor  his 
right  to  possession  have  never  been  questioned.  Where,  then, 
we  ask,  is  the  ground  upon  which  he  asks  to  have  the  sale  in- 

.validated?  Why,  simply  that  the  consent  of  the  mortgagee  to 
tiie  sale  was  not  in  writing.  We  cite  the  following  authorities 
in  support  of  our  position:  Jones  on  Chattel  Mortgages,  sec^. 

.456,  457,  660,  661;  Pratt  v.  ilaynard,  116  Mass.  388;  Stafford 
V.  Whitcomb.  8  Allen,  518;  Gage  v.  Whittier,  17  N.  H.  312; 
Patrick  V.  ilUerve,  18  N.  H.  300 ;  Brandt  v.  Daniels,  45  111.  453. 
Although  a  sale  of  the  mortgaged  property  by  the  mortgagor 
without  the  consent  in  writing  of  the  mortgagee  be  prohibited 
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by  statute,  (Jones  on  Mortgages,  sec.  48fi;  Oage  v.  WkitUer, 
1*7  N.  H.  312;  Roberta  v.  Crawford,  54  N.  H.  532.)  The  au- 
thority in  the  mortgagor  may  be  inferred.  Such  authority  de- 
pends upon  the  intent  of  tiie  parties.  (Jonee  on  Chattel  Mort- 
gages, sec  i57.)  The  sale  of  the  mort^a^  property  by  the 
mortgagor  with  the  mortgagee's  consent  discharges  the  mort- 
gage lien  thereon.  (Jones  on  Chattel  Mort^gea,  see.  661; 
Conkling  v.  Shelley.  28  N.  T.  360,  84  Am.  Dec.  848;  Brandt  V. 
Daaielg,  45  lU.  453;  Jones  on  Chattel  Mortgages,  aec.  465.) 

BUCK,  J. — This  action  sets  forth  in  the  complaint  two 
causes  of  action:  1.  A  balance  on  account;  and  2.  Damages 
for  breach  of  contract.  It  was  tried  by  the  court  at  the  August 
term  of  the  district  court,  1884.  Judgment  was  rendered  foi 
the  plaintiff  for  the  sum  of  $1,638.79.  The  defendants  made 
A  motion  for  a  new  trial,  which  was  overruled;  and  from  the 
order  overruling  the  same,  and  from  the  judgment,  iake  this 
appeal,  and  bring  the  cause  to  this  court  upon  a  statement  of 
the  case. 

The  first  asi^ignment  of  error  is  that  the  court  erred  in  over- 
Tuling  the  demurrer  to  the  complaint.  The  demurrer  is  both 
general  and  special,  but  the  attorney  urged  upon  the  argument 
bat  one  objection,  namely,  that  in  the  first  count  in  the  conn 
plaint  sereral  causes  of  action  are  improperly  united,  and  that 
the  same  is  ambiguous  and  uncertain,  and  mixed  together 
without  any  statement  or  averment  of  the  amount  claimed  to 
be  due  on  each  one  separately.  That  portion  of  the  complaint 
(Ejected  to  for  these  reasons  is  as  follows:  "That  the  said  de- 
fendants are  indebted  to  the  said  plaintiff  in  the  sum  of 
$420.11,  for  balance  of  account  for  money  loaned,  services  per- 
formed by  plaintiff  for  defendants,  for  grain  and  various 
articles  of  farm  produce,  and  for  money  paid  for  defendants' 
use — the  whole  done,  furmshed,  and  performed  at  the  request 
of  the  defendants  between  January  1,  1881,  and  April  1,  1884; 
that  the  whole  aggr^ate  value  of  which  items  is  the  sum  of 
$1,043.73,  no  part  of  which  has  been  paid,  except  $623.65,  the 
said  balance  of  $420.11  still  being  unpaid."  The  objection  to 
this  pleading  set  out  in  appellants'  brief  and  urged  in  the  argu- 
ment, is  "that  the  common  counts  cannot  all  be  united  in  one 
count  as  one  cause  of  action  without  any  specification  of  the 
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sums  due  upon  each  cauBe."  Section  231  of  the  Code  of  Civil 
Procedure  providee  that  several  causes  of  action  may  be  united 
in  the  same  complaint,  in  several  instances  specified  therein. 
Among  these  are  causes  arising  upon  contract,  express  or  im- 
plied; but  the  several  causes  must  be  separately  stated.  The 
allegation  objected  to  set  out  a  balance  of  account,  specifying, 
by  brief  mention,  the  character  of  the  different  items  compos- 
ing the  account.  Section  251  of  our  code  provides  as  follows: 
"It  is  not  necessary  for  a  party  to  set  forth  in  a  pleading  the 
items  of  an  account  therein  alleged,  but  he  must  deliver  to  the 
adverse  party,  irithin  ten  days  after  demand  thereof,  in 
vriting,  a  copy  of  the  account,  or  be  precluded  from  giving 
evidence  thereof.  The  court  or  judge  thereof  may  order  a 
further  account  when  the  one  delivered  is  too  general,  or  is 
defective  in  any  particular."  This  provision  was  evidently  in- 
tended to  relieve  the  pleader  from  the  necessity  of  specifying 
the  esact  amount  of  each  separate  item,  and  amply  protects  Uie 
adverse  party  from  surprise  at  the  trial.  The  gravamen  of  the 
allegation  is  the  failure  of  the  defendants  to  pay  the  balance 
alleged  to  be  dne  on  the  account  We  think  it  constitutes  but 
one  cause  of  action,  and  was  well  pleaded.  (1  Estee  on  Plead- 
ing and  Practice,  Ist  ed.,  374,  note  5,  and  casea  cited;  Ouem- 
aty  V.  Carver,  8  Wend.  493,  Z4  Am.  Dec.  60,  and  note;  Steven» 
p.  Loclneood,  13  Wend.  645,  28  Am.  Due  492,  and  note.) 

The  objection  to  the  second  count  of  the  complaint  was 
iraived  on  the  argument.  The  assignment  of  errors  lirings  np 
two  important  questitms  of  evidence.  The  first  is  an  excep- 
tion to  the  ruling  of  the  couri:  in  admitting  oral  evidence  of 
the  consent  of  the  mortgagee  of  a  chattel  mortage  to  the 
transfer  of  the  mortgaged  property  by  the  mortgagor.  General 
Laws  of  Idaho,  eleventh  session,  1880-81,  page  307,  title 
"Chattel  Mortgages,"  is  as  follows:  "If  the  mortgagor  of  any 
pro|>erty  mortgaged  in  pursuance  of  the  provisionB  of  this  act 
ehall,  while  such  mortgage  remuns  unsatisfied  in  whole  or  in 
part.  willfiiUy  remora  from  the  county  or  counties  where  the 
mort^^  is  recorded,  destroy,  conceal,  or  sell,  or  in  any 
manner  dispose  of  the  property  mortgaged  or  any  part  thereof, 
without  tht'  written  consent  of  the  owner  of  such  mortgage,  he 
shall  W  dtviiK-d  guilty  of  larceny,  and  upon  conviction  sluill  be 
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punished  accordingly,  snd  any  socti  sale  or  tranef^  shall  be 
void." 

It  is  claJmed  by  the  appellants  that  under  this  enactment, 
nnder  no  circnmBtances,  can  oral  evidence  be  admitted  to 
justify  a  Bale  of  mortgaged  property,  and  that  every  such  sale 
Tithout  the  written  consent  of  the  mortgagee  is  void.  A  criti' 
cal  examination  of  the  law  will,  we  think,  lead  to  a  different 
conclnsion.  It  is  not  every  sale  that  becomes  void.  To  thus 
avoid  a  sale  it  must  be  willfully  done.  In  law  "willfully"  has 
a  well-defined  signification.  Bouvier  says  it  has  been  decided 
that  "maliciously"  is  its  equivalent.  This  term  implies  not 
merely  voluntarily  or  intentionally,  but  "legal  malice" ;  an  evil 
intent  without  "justifiable  excuse,"  with  "a  bad  purpose^" 
"corruptly." 

The  evident  intent  of  the  legisktaie  in  this  enactment  is  to 
prefect  the  mortgagee  against  the  transfer  of  the  mortgaged 
property  with  the  corrupt  purpose  of  destroying  his  security. 
When  snch  a  transfer  is  made  be  may  diar^ard  the  transac- 
tion as  void  and  take  possesaion  of  the  property.  In  the  case 
at  bar  the  validity  of  the  sale  is  called  in  question  by  the 
vendee  as  against  the  vendor.  The  mortgagees  are  not  object- 
ing to  it.  The  evidence  objected  to  is  as  to  the  oral  consent  of 
the  mortgagees  to  tiie  transfer.  In  this  instance  there  were 
two  mortgagees.  If  the  oral  consent  of  one  or  both  of  these 
were  given  to  the  sale,  it  would  be  competent  evidence  to  show 
the  motive  of  the  mortgagor  in  making  the  sale.  It  is  claimed 
that  the  interests  of  the  mortgagees  were  entirely  distinct,  and 
that  one  had  no  right  to  consent  for  the  other.  This  might  be 
true  and  yet  the  mortgagor  might  have  supposed  that  one  was 
«athorized  to  speak  for  both;  and  tmder  such  supposition, 
honestly  entertained,  he  could  hardly  be  charged  with  a  bad 
intent.  We  think  this  evidence  was  properly  admitted. 
(Jones  on  Chattel  Mortgages,  sees.  455-465 ;  Stafford  v.  Whit- 
comb,  8  Allen,  518;  Oage  v,  Whittier,  17  N.  H.  318.) 

The  second  objection  to  the  evidence  is  to  the  ruling  of  the 
court  admitting  plaintiffs'  books  of  accounts.  The  plaintiff 
testified  that  his  original  books  of  account  had  been  consumed 
in  a  fire  that  destroyed  his  house ;  that  the  book  presented  con< 
tained  a  copy  of  the  original  entries   transferred   by  himself. 
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sometimes  once  a  week  and  sometimea  once  a  month.  No  ob- 
jection was  urged  upon  the  trial  or  in  the  argument  aa  to  the 
admiseioD  of  the  original  books,  had  they  been  in  existence. 
The  only  point  raised  and  argued  waa  as  to  the  competency  of 
this  evidence;  the  original  having  been  burned,  and  the  book 
l>reaented  being  a  true  copy  thereof.  No  authoritiea  vere  cited 
upon  the  briefs,  nor  in  the  oral  argument  of  counsel.  We  find, 
however,  in  4  Mass.  455,  Sewall,  J.,  lays  dfown  the  following 
proposition  in  the  case  of  Prince  v.  Smith,  in  which  the  orig- 
inal books  had  been  burned:  "If  the  proof  in  this  case  had 
tended  to  show  that  the  items  of  this  account  had  actually 
existed  in  the  original  books,  and  the  transcript  offered  had 
been  truly  taken  therefrom,  I  should  have  no  doubt  of  the  ad- 
missibility of  a  transcript,  thus  compared  and  proved,  apon  ths 
ground  of  necessity,  and  that  it  was  the  best  evidence  which  the 
case  admitted,  under  all  the  circumstances."  In  the  cases 
dted,  these  preliminary  proofs  were  not  given,  and  the  ruling 
of  the  court  in  admitting  the  books  was,  for  that  reason,  re- 
versed.  In  the  case  at  har,  these  preliminary  conditions  being 
conceded,  and  the  only  point  made  being  as  to  whether  copies 
thereof  could  ever  be  admitted,  we  see  no  error  in  the  court, 
nnder  the  authority  cited,  in  admitting  them. 

A  careful  analysis  of  the  evidence,  however,  shows  that  there 
were  no  items  disputed  in  the  account  of  plaintiff  upon  which 
evld^ice  was  not  given,  for  and  against,  by  living  witnesses  at 
the  trial.  Indeed,  the  record  does  not  show  that  the  account- 
hook  of  plaintiff  was  in  fact  ever  actually  admitted.  On  the 
contrary,  an  inspection  of  the  records  indicates  that  it  was  need 
hy  the  plaintiff  as  a  memorandum  from  which  to  refresh  his 
memory,  and  the  disputed  items  seem  to  have  been  supported 
by  evidence  of  witnesses  at  the  trial  It  is  stated  in  Baird  v. 
Hooker,  8  111.  App.  306,  "that  where  books  of  account  are  im- 
properly admitted  at  a  trial  it  is  not  such  error  as  will  reverse, 
if  the  facts  have  been  proved  by  evidence  aliunde." 

We  see  no  error  in  the  admission  of  evidence  which  will 
justify  a  reversal  of  the  judgment. 

The  appellants  aesign  as  error  the  amount  of  damages  al- 
lowed, against  the  findings.  An  inspection  of  the  evidenco 
shows  that  twenty-two   thousand  nine   hundred  and    fifty-one 
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pounds  of  thfi  grain  in  qnestioa  were  aotoally  tamed  over  by 
defendants  to  the  mortgagors,  Danfdd  and  Haug,  and  at  tlie 
time  of  the  trial  was  held  by  them  under  the  mortgage.  The 
contract  price,  therefore,  w^  two  and  one-halt  cents  per 
pouid.  The  account  of  defendants  for  hauling  said  grain 
from  Garden  Valley  to  Idaho  City  was  one  cent  per  pound,  as 
testified  to  by  defendants,  and  undisputed  by  plaintiff.  We 
think  the  judgment  should  be  modified  by  deducting  from  the 
amount  thereof  the  value  of  said  grain  and  freight,  amounting 
to  $602.88. 

The  cause  is  remanded,  and  the  court  directed  to  modify  the 
judgment  in  accordance  with  this  opinion;  costs  of  appeal  to 
be  equally  divided  between  parties. 

Morgan,  C.  J.,  and  Broderid^  J^  concurring. 


(Fkbnutry  2S,  1885.) 

GVTHBIS  V.  FISHEB. 
[g  Pm.  111.] 

run  I  IIS  TtiiniiTiTirnin  tob  RKUAsa  <w  ATTAoemm. — SnreUM  on 
Ml  imdBrtakiiig  giTMi  lor  tha  relu.M  of  attached  property  aaimot 
go  behind  th«  judgment  to  aet  anj  matter  of  defenu  to  their 
Uatnlit;  which  might  have  been  pleaded  in  the  original  action. 

AiTBWKB — &mxinQ  nox  Pnxs.— Where  an  anawer  is  irrelevant  It 
ma;,  on  motion,  be  ordered  itrieken  from  the  files. 

DnnixBEs — Skuxwdio  on  Appeal. — Where  a  general  demurrer  li 
interpMed  in  the  trial  court  questioning  the  Bufflcieney  of  the 
eomplaint  and  the  demurrer  le  overruled,  and  the  ruling  ia  not 
■avad  trj  bill  of  axeeptiona,  aueh  question  Is  deemed  adjudicated 
and  tha  same  objection  to  the  complaint  cannot  be  renewed  in  tht 
supremo  court. 

{Sfllabna   b;    the    court.) 

APPEAL  from  District  Court,  Oneida    County,    Affirmed. 

Prickett  &  Lamb,  for  Appellants. 

A  demand  of  the  speciflc  thing  agreed  to  be  performed  by 
the  covenant  must  be  alleged  and  proved,  otherwise  no  cause  of 
action  is  stated.     (yeUon  v.  Bostwick,  fi   Hill,   37,  40  Am. 
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Dec.  310.)  Sureties  to  an  inatnunent  caiinot  be  charged 
or  affected  beyond  ttie  plain  and  necessary  import  of  their 
xindertaking ;  nor  can  a  nev  term  or  condition  be  added 
to  their  etipnlatlon.  {Smith  v.  United  States,  Z  WalL  219; 
McClfuhy  V.  Cromwell,  11  N.  Y.  693;  WtOth  v.  BalUa,  10 
Johns.  181;  United  Statet  v.  Janet,  8  FeL  399;  United 
States  V.  Boyd,  15  Pet  187;  Mitter  v.  8teKart,  9  Wheat  702, 
703.)  If  the  allegation  of  the  breach  vary  from  the  sense  and 
imhetance  of  the  contract,  and  be  either  more  limited  or  larger 
than  the  covenant,  it  wiU  be  insufOcient.  (Boston  v.  Spear- 
man, 9  Ad.  &  E.  298;  1  Chitty  on  Pleadings,  344.)  Where 
a  bond  is  conditioned  for  ihe  performance  of  hob  tiling  or  the 
other,  BO  that  the  obligor  may  discharge  the  obligation  by  a 
compfiance  with  one  of  the  altematiTes,  s  breach  assigning  a 
nonperformance  of  one  of  the  alternatives  only  is  bad. 
(People  V.  Tilton.  13  Wend.  699.)  There  is  no  right  of  action 
npon  an  nndertaldng  nntil  after  aa  execution  has  been  issued 
npon  the  jndgment,  and  returned  unsatisfied  in  whole  or  in 
part.  (Code  Civ.  Proc,  sec.  333;  Laforge  v.  Magee,  6  CaL 
C5I;  Estee's  Pleadings,  p.  626,  sec  1.)  That  judgment  was 
suspended  by  the  appeal  and  was  not  conclusive  evidence  of  a 
debt  doe  from  Phelan  &  Ferguson  to  Guthri^  Dooly  &  Co. 
(Knowlet  v.  Inches,  12  CaL  212;  Woodbury  v.  Bowman.  13 
CaL  635;  People  v.  Friabie,  26  Cal.  139;  Thornton  v.  Mahoney, 
24  Cal.  684.) 

Smith  St  McCollom,  for  Bespondent. 

The  judgment  in  the  action  in  which  the  bond  was  ^ven  Is 
conclusive  on  the  sureties  on  an  undertaking  like  this.  (See 
RiUle  V.  Baker,  13  Cal.  296;  Chase  v.  Bernard,  29  CaL  138; 
Ellis  V.  Bull,  23  Cal-  160;  Pico  v.  Webster,  14  CaL  202,  73 
Am.  Dec.  647.)  ITie  answer  of  defendants  was  properly 
stricken  from  the  files.  The  attempt  to  plead  a  pending 
appeal  in  the  original  case  was  of  no  effect,  and  should  have 
been  stricken  out.  It  is  needless  to  say  that  this  was  plead- 
ing a  purely  legal  conclusion.  The  facts  are  that  no  appeal 
staying  the  judgment  had  been  taken. 
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Per  CURIAM, — This  sction  is  founded  upon  an  undertak- 
ing given  in  an  attachment  suit  brought  by  these  plaintiffs 
against  Phelan  &  FergnscoL  The  undertaking  was  given  for 
the  release  from  attachment  of  the  property  which  had  been 
seized  by  the  attachment  issued  in  the  case,  as  the  property  of 
said  Phelan  &  Ferguson,  to  secure  the  payment  of  any  judg- 
ment which  might  be  recovered  in  the  action  against  them. 
By  the  undertaking  the  defendants  promised  that,  in  case  the 
plaintiffs  recovered  judgment  against  Phelan  &  Ferguson  in 
the  action,  they  (Phelan  &  Ferguson)  would,  on  demand,  rede- 
liver the  property  so  released  from  the  attachment  to  the  proper 
officer,  to  be  applied  to  the  payment  of  the  judgment,  and  that 
in  default  thereof  these  def^idants  would,  on  demand,  pay  to 
the  pisintiffs  the  full  value  of  the  property  released,  not  ex- 
ceeding the  Bum  of  $1,150.  In  the  attachment  suit  judgment 
was  recovered  against  Phelan  &  Ferguson  on  the  twenty-fifth 
day  of  May,  1883,  and  remained  unsatiafied.  This  action  was 
conuoenced  on  the  seventeenth  day  of  April,  1884.  A  general 
demurrer  to  the  complaint  was  interposed  in  the  trial  court 
and  overruled. 

On  the  seventh  day  of  June,  1884,  the  defendants  filed  an 
answer  which  alleged  that  the  action  in  which  the  undertaking 
was  given  was  prematurely  brought  upon  a  promissory  note  not 
due,  and  that  on  the  twentieth  day  of  May,  1881,  an  appeal 
was  duly  taken  to  the  supreme  court  from  the  judgmait  of 
May  25,  1883,  and  that  an  andertaking  was  given  on  said 
appeal.  On  motion  of  the  plaintiffs,  the  answer  was  stricken 
from  the  files  as  irrelevant,  and  the  defendants  were  given  ono 
day  to  answer.  On  the  neit  day  thereafter,  defendants  de- 
clining to  answer,  a  judgment  was  rendered  against  them,  as 
demanded  hy  the  complaint.  To  the  ruling  of  the  court  strik- 
ing the  answer  from  the  files,  and  also  to  the  entry  of  the  judg- 
ment, the  defendants  ezcepted,  and  present  these  questions  by 
a  bill  of  exceptions  for  the  consideration  of  this  court.  Wo 
do  not  think  the  exceptions  well  taken. 

The  answer  did  not  aver  that  an  andertaking  had  been  given 

to  stay  the  execution  of  the  judgment,  nor  did  it  allege  any 

facts  that  constituted  a  defense  to  the  action,  and  we  think  it 

was  properly  stricken  from  the  files.    The  questions  raised  by 

IdAho,  Vol.  2—8 
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the  demurrer  in  the  trial  conri;  have  been  argued  here,  but  the 
ruling  upon  the  demurrer  and  the  exception  thereto  are  not  in 
form  in  the  record  to  be  reviewed,  and  by  failing  to  preeerrii 
and  present  the  qaestions  in  due  form,  the  defendants  are 
deemed  to  haTe  waived  the  aame,  and  cannot  now  by  a  new  de- 
murrer, interposed  in  thia  court,  be  heard  to  say  that  the  com- 
pUint  is  insufficient  (Fox  v.  West,  1  Idaho,  782;  Outhne  v. 
Pkelan,  ante,  p.  96,  6  Pac.  107;  Nath  v.  Sarria,  67  CaL  242.) 
Order  and  judgment  afBrmed. 

Morgan,  C.  J.,  and  Broderick  and  Buck,  JJ,,  concnrring. 


(Pobnutrjr  2S,  ISSS.) 

PEOPLE  y.  BILEa 
[«  Pm.  120.] 

AUTarim  OointsKL  nr  Canimu.  Caush. — CoubmI  may  be  em* 
ployed  to  udrt  the  district  kttornej  In  the  trial  of  erimliud 
cauiea,  And  ths  statnte  reeogniEee  bis  right  to  appear  and  take 
part  in  the  conduct  of  the  case. 

Chabgis  OmR  8T  THX  CouxT. — If  the  defendant  deiiTea  to  hsre  tbs 
ehargea  given  I7  the  court  of  ita  own  motion  reviewed  bjr  the 
appellate  eonrt,  he  must  except  thereto  at  the  time  snch  charges 
are  ^ven  and  incorporate  the  same  lido  a  bill  of  exceptions 
oertjfled  to  by  the  judge. 

VCBOIOT. — The  verdict  of  the  Jury  may  be  oorreeted  in  a  matter  of 
form  by  the  order  of  the  court,  in  the  presence  of  the  Jury,  be- 
fore the^  are  discharged,  the  jury  assenting  thereto. 

OiOBBIoiT  OF  THE  CoDBT  10  Chabgk. — If  either  party  desires  the 
court  to  give  other  or  further  instructions,  be  must  prepare  the 
same  and  present  them  to  tiie  conrt  for  approval  or  rejection. 

UiscoBDDCT  or  Jdbob. — Where  affidavits  aa  to  the  misoonduct  of  a 
juror  are  oonflictjiig,  the  ruling  of  the  court  below  denying  a 
new  trial  will  not  be  disturbed. 

CuMci.aTiVB  EviDEMGX. — Newly  diecovered  evidence  whleh  is  merdy 
cumulative  Is  not  ground  for  new  trial. 

UiBComiucT  OF  CouitSEL. — Misconduct  of  counsel  in  aaaerting  the 
falsity  of  the  testimony  of  a  witness  In  the  presence  of  the  court, 
jury,  the  defendant  and  his  counsel,  is  not  of  itself  sufficient  to 
entitle  the  defendant  to  a  new  trial. 

(Byllabus   by   the   court.) 
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APPEAL  from  Dirtrict  Court,  Alturaa  County.    Affirmed. 

Jamee  H.  Hawley  and  E,  C.  Brearly,  for  Appellant. 

The  verdict  of  a  jury  will  always  be  set  aside,  if  the  court 
should  erroneouEly  instruct  the  jury  in  a  matter  of  law,  which 
might  have  influenced  their  verdict.  (Bolyxs  v.  Davis,  1  Pick. 
£06;  Sate  v.  Conbie,  12  Pick.  177;  Boyden  v.  Morris,  6  Maae. 
365;  Dundey  v.  LiiHer,  IS  Mass.  438.)  The  drunkenneea  of  a 
juror  during  the  trials,  and  his  sleeping  in  consequence,  was 
^ood  cause  for  setting  aside  the  verdict,  and  the  court  should 
have  made  such  an  order.  (People  v.  Gray,  61  Cal.  164,  41 
Am.  Bep.  549;  Perry  v.  Bailey.  IZ  Ean.  539;  Kellogg  <£  Reed 
V.  WUder,  15  Johns.  455;  State  v.  Baldy.  17  Iowa,  39;  Byan 
V.  Barrow,  27  Iowa,  494,  1  Am.  Rep.  302;  Wells  v.  State,  26 
Ohio  St.  486;  Madden  v.  State,  1  Kao.  340;  Jones  v.  State,  13 
Tex.  108;  Davis  v.  State,' 35  Ind.  496,  9  Am.  Rep.  760,  and 
note;  StaU  v.  Bullard,  16  N.  H.  139;  Qre«g  v.  McDaniel,  4 
How.  367;  Wiiliams  v.  Page,  6  Ark.  535;  People  v.  Douglass,  i 
Cow.  26,  16  Am.  Dec.  332;  Bryant  v.  FoiBler,  t  Cow.  363.) 

Lyttleton  Price,  for  Bespondents. 

No  brief  found  on  file. 

MORGAN,  C.  J. — The  defendant  was  indicted,  tried,  and 
convicted  for  the  crime  of  assault  with  intent  to  murder.  De- 
fendant moved  for  a  new  trial,  which  motion  was  denied  by 
tite  court,  and  the  defendant  appealed,  both  from  the  judgment 
and  the  order  denying  a  new  trial.  The  opinion  states  the 
errors  assigned. 

The  first  error  assigned  is  that  fee  court  erred  in  allovring 
private  counsel  to  assist  in  prosecuting  the  defendant.  While 
the  statnte  does  not  specifically  authorize  the  employment  of 
private  counsel  to  assist  in  the  prosecution  of  persons  charged 
with  crime,  section  354  of  the  Criminal  Practice  Act  dis- 
tinctly and  in  terms  recognizes  the  right  of  private  counsel  to 
appear  and  assist  the  prosecution.  The  second  clause  of  said 
section  states :  "The  district  attorney,  or  other  counsel  for  the 
people,  must  open  the  cause  and  offer  the  evidence  in  support 
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of  the  indictraent."  The  words  "or  other  counsel"  eridently 
mean  private  connsel;  as  otherwise  there  could  be  no  other 
counsel  for  the  people.  Section  356,  as  amended  in  eleventh 
Eesfiion  laws,  page  S37,  etill  more  clearlj  authorizes  the  appear- 
ance of  counsel  to  assist  the  prosecution,  and  his  right  to  assist 
in  the  prosecution,  as  follows:  ''If  the  indictment  is  for  an 
offense  punishable  with  death,  two  counsel  on  each  side  maj 
argue  the  cause  to  the  jury.  If  it  is  for  any  other  offense  the 
court  may,  in  its  discretion,  restrict  the  argument  to  one 
counsel  on  each  aide,"  This  recognizes  the  right  of  more  than 
one  counsel  to  appear  and  assist  in  the  prosecution  of  any 
criminal  cause,  but  authorizes  the  court  to  restrict  the  argu- 
ment, in  his  discretion,  to  one  cotmsel  on  each  side,  in  offenses 
less  than  capital,  but  not  in  capital  cases.  These  sections  are 
not  repealed  nor  affected  by  section  6  of  the  act  creating  the 
office  of  district  attorney.  The  latter  section  reads:  "It  shall 
be  the  duty  of  the  district  attorney  to  prosecute  or  defend  all 
actions,  applications  or  motions,  civil  or  criminal,  in  the  dis- 
trict court  of  his  county,  in  which  the  people,  or  the  territory 
or  county,  ie  interested  as  a  party."  It  does  not  say  that  he 
shall  do  BO  unassisted  or  alone,  but  simply  means  the  district 
attorney  shall  have  the  general  management  and  control  of  all 
such  cases.  We  see  no  reason  why  counsel  may  not  be  em- 
ployed to  assist  the  district  attorney  in  the  prosecution  ol 
criminal  causes.  (See  People  v.  Turcott,  66  Cal.  126,  3  Pac. 
461.) 

The  second  error  assigned  is:  "The  court  erred  in  giving 
the  instructions  3,  4,  8,  9,  11,  12,  13,  of  instructions  by  the 
court."  All  these  instructions  were  given  by  the  court  of 
its  own  motion.  No  exception  was  taken  to  any  of  these 
charges  at  the  time  they  were  given.  This  the  defend- 
ant must  do  at  the  time  the  instructions  are  given,  if  he  de- 
sires to  have  them  reviewed  in  this  court.  Section  41S  of  the 
Revised  Laws,  reads  as  follows:  "On  the  trial  of  an  indict- 
ment, exceptions  may  be  taken  by  the  defendant  to  a  decision 
of  the  court  'in  admitting  or  rejecting  testimony,  or  in  decid- 
ing any  question  of  law,  not  a  matter  of  discretion,  or  in 
charging  or  instructing  the  jury  upon  the  law,  or  the  trial  of 
the   issue.'"    These   exceptions   must   be   taken    at  the  triaL 
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Section  419  reads:  "A  bill  containing  the  exceptions  must  be 
iiettled  and  eigned  by  the  judge."  Sections  420  and  421  provide 
for  settlement,  signing,  and  filing  the  bill  of  exceptions.  Sec- 
tion 422  does  not  save  exceptions  given  by  the  court  of  its  own 
motion,  but  refers  only  to  instructions  that  have  been  pre- 
Ecnted  to  the  court  by  either  party  and  either  given  or  refnaed. 
That  section  reads  as  follows;  "When  any  written  charge  haa 
been  presented,  and  given  or  refused,  the  question  or  questions 
presented  in  such  charge  need  not  be  excepted  to  nor  embodied 
in  a  bin  of  exceptione;  but  the  written  charge  itself,  with  the 
indorsement  showing  the  action  of  the  court,  shall  form  part 
of  the  record,  and  any  error  in  the  decision  of  the  court 
t&ereon  may  be  taken  advantage  of,  on  appeal,  in  like  manner 
u  if  presented  in  a  bill  of  exceptions."  In  the  case  of  People 
V.  Bart,  44  CaL  598,  the  court  say,  with  reference  to  this  sec- 
titBi:  "It  is  evident  that  these  provisions  refer  to  the  written 
charges  or  instructions  which  either  party  may  present  and  re- 
quest to  be  given,  and  not  to  the  charge  which  the  court  may 
give  upon  its  own  motion."  These  charges  not  having  been 
excepted  to  on  the  trial,  cannot  be  reviewed  in  this  court. 
(Cook  V.  Territory,  3  Wyo.  110,  4  Pac  887.) 

The  third  assignment  of  error  is:  That  the  court  erred  in 
receiving  the  verdict  of  the  jnry  and  allowing  said  verdict  to 
be  amended.  The  verdict  as  returned  was;  "Bailey,  Idaho, 
June  18,  1684.  We,  the  jury  in  the  case  of  The  People  of  the 
United  States  arid  the  Territory  of  Idaho  v.  George  B^Us, 
charged  with  an  assault  with  intent  to  MU,  find  the  defendant 
guilty  as  charged  in  the  indictment."  The  word  "kill"  was 
changed  to  "murder"  by  direction  of  the  court.  Thia  was  a 
change  in  matter  of  form  only,  and  was  proper;  the  verdict 
being  again  read  to  the  jury  and  aeeented  to  by  them. 
(Biahop'e  Criminal  Procedure,   1013;  People  v.  Lee,  17  Gal. 

The  fourth  error  is  that  the  court  erred  in  neglecting  to 
dia^^  the  jury  that  they  might  convict  the  defendant  of  a 
lesser  offense  than  the  one  charged.  If  the  defendant  desires 
the  court  to  give  further  or  other  instructions  than  those  given, 
he  must  prepare  the  instruction,  and  present  it  to  the  court 
for  approval  or  rejection.    If  he  do  not  do  this,  the  omission 
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to  charge  upon  the  particular  point  cannot  be  assigned  for 
error.  {Douglass  v.  Qetler,  32  Kan.  499,  4  Pac.  1039.)  We 
find  no  evidence  having  a  tendency  to  show  that  defendant  vas 
guilty  of  any  lesser  offense  than  the  one  charged.  The  court 
vas  not,  therefore,  required  to  charge  the  jury  that  they  might 
find  him  guilty  of  a  lesser  offense. 

In  support  of  the  motion  for  new  trial,  appellant  alleges  the 
drunkenness  of  the  jurors.  This  allegation  is  sapported  by 
the  affidavits  of  three  persons.  The  fact  of  dnmkennebs  is 
denied  by  the  respondent,  and  this  denial  is  supported  by  the 
positive  affidavits  of  six  members  of  the  jury,  each  of  whom 
Ftate  that  the  juror  was  not  intoxicated;  that  he  discussed  the 
evidence  and  instructions  intelligently;  and  one  of  the  jurors 
testifies  that  the  said  juror  was  the  last  one  to  agree  to  the 
verdict.  Where  afiBdavits  as  to  the  misconduct  of  the  juror 
are  conflicting,  the  ruling  of  the  court  below  will  not  be  dis- 
turbed. (People  V.  Dye,  62  CaL  633.)  The  newly  discovered 
evidence  is  merely  cumnlatiTe,  and  not  ground  for  new  trial. 

It  is  claimed  by  appellant  that  defendant  should  be  allowed 
a  new  trial  on  the  ground  of  misconduct  of  one  of  the  counsel 
for  the  prosecution.  The  case  shows  that  one  UcDermott 
testified  as  a  witness  for  the  defense;  that  upon  his  coming  off 
the  stand  the  assistant  coonsel  for  the  prosecution  demanded 
his  arrest  for  corrupt  perjury.  The  court  remarked  that  "the 
grand  jury  was  in  session,  and  that  the  district  attorney  could 
present  the  matter  to  them  if  he  thought  proper."  Counsel 
for  the  defense  then  objected  to  anything  being  said  having  a 
tendency  to  influence  the  minds  of  the  joiy.  The  assistant 
counsel  continuing  to  make  further  remarks  with  reference  to 
the  witness,  he  was  stopped  by  the  court,  who  remarked: 
"There  had  better  be  nothing  more  said  about  this  matter 
now."  This  occurred  in  open  court,  in  the  presence  of  the 
defendant  and  his  counsel,  before  the  argument  of  the  cause 
to  the  jury.  The  remarks  of  the  counsel  were  not  approved 
by  the  court.  No  action  was  taken  thereon,  and  the  argument 
of  the  cause  followed,  when  counsel  could  discuss  the  credibility 
of  the  witness.  The  charges  of  the  court  followed,  with  the 
usual  charge  that  the  jury  were  sole  judges  of  the  weight  to 
be  given  to  the  testimony  of  auy  particular  witness.    The  cases 
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referred  to  in  support  of  tbe  poeition  taken  b;  the  appellant 
were  caaea  in  which  the  succeeeful  party  had  talked  to  jurors,  or 
in  their  presence,  during  a  recess  of  the  court,  when  neither 
the  opposite  party  nor  hia  attorney  were  present,  differing 
mmteiially  in  this  respect,  from  the  case  at  bar.  While  we 
think  the  conduct  of  the  assistant  counsel  was  Lmproper  and 
reprehenaible,  we  do  not  think  it  sufGdent  ground  for  new  triaL 

The  evidence  sulliciently  shows  premeditation  and  delibera- 
tioD.  The  quarrel  commenced  at  a  saloon  one  hundred  and  fifty 
to  two  hundred  yards  from  Uhl's  shop,  by  defendant  calling 
Uhl  vnlgax  names,  and  the  parties  left  the  saloon  a  few  minntee 
thereafter,  and  proceeded  toward  Uhl's  shop  together,  quar- 
reling on  the  way,  and  while  going  toward  the  shop  the  def^kd- 
ant  threw  away  a  stone,  saying  '^e  would  get  eomrthing  better," 
stepped  into  a  saloon,  procured  a  revolrer,  and  put  it  into  his 
pocket,  defendant  being  angry  at  the  time.  They  both  proceeded 
to  the  shop,  and  IThl  handed  the  boots  he  had  been  repairing 
to  defendant,  when  the  latter  abused  him  again  and  called  him 
haid  names.  tJhl  then  pushed  him  out  of  the  shop,  and  while 
he  was  thus  pushing  him  backward  defendant  got  hold  of  his 
revolver  and  fired  at  Uhl ;  pressing  it  into  TThl's  face,  fired  two 
more  shots,  one  of  which  struck  his  face,  inflicting  a  fieeh  wound. 
They  were  then  parted  by  persona  who  bad  reached  them.  There 
was  evidence  tending  to  show  that  TJhl  had  kicked  the  defend- 
ant either  before  pushing  him  backward  or  while  doing  so. 
Procuring  the  revolver  while  they  were  proceeding  to  the  shop, 
and  during  the  process  of  the  wordy  quarrel,  indicated  a  deliber- 
ate intention  to  use  it  in  the  manner  he  did  use  it  in  attempting 
to  shoot  UhL  We  think  the  jury  were  fully  warranted  in  finding 
premeditation  and  malice. 

Judgment  afiBrmed,  with  direction  to  the  court  below  to  make 
such  forUier  order  as  may  be  necessary  to  carry  the  judgment 
into  effect 

Broderick  and  Buck,  JJ.,  concurred. 
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(Pebruuy  27,  1886.) 

SHOUP  v.  WILLIS. 
[8  Pm.  124.] 

Taxes — Tax  I^vt. — Taxes  ctiimot  be  levied  eze^  In  the  mumer  and 
for  tbe  purpoeei  designated  by  law. 

Statutobt  GoKSTBDCnoN. — Statutes  autboriEing  the  levy  of  apecUl 
taxet  ebould  not  be  m  conatroed  a*  to  extend  their  meaning  beyond 
tbe  clear  import  of  tiie  word*  naed. 

Becovebiko  Baoe  Iuxoai.  Tax. — Tuea  Illegally  auesMd  and  paid 
may  always  be  recorered,  if  the  collector  underatanda  from  the 
payor  that  the  taxes  are  regarded  as  illegal  and  that  auit  will 
be  instituted  to  recover  them. 

'PiXAonia — SumouifT  Oomplauit. — The  eomplaint  in  a  suit  to  re- 
cover back  an  illegal  tax  paid  which  avers  that  the  same  wsa 
paid  after  notice  in  wilting  to  the  aeieasor — the  defendant— that 
the  tax  was  iU^liI  and  suit  would  be  commenced  against  him  to 
recover  the  same,  is  sufficient. 

(Syllabus  by  the  oouit.) 

APPEAL  from  District  Court,  Coster  County.    Affirmed. 

Prickett  &  Lamb  and  Johnson  &  Onderdonk,  for  Appellant. 

It  does  not  appear  from  the  complaint  that  the  taxes  were 
paid  under  protest  or  that  the  money  vaa  not  paid  voluntarily. 
The  contents,  or  at  least  the  substanoe  of  the  notice  of  protest, 
should  be  stated,  so  the  court  may  determine  irbether  the  same 
is  sufficient  in  law.  (Cooley  on  Taxation,  567,  £68;  Meek'  v. 
McClure,  49  CaL  6S8.) 

Charles  A.  Wood,  for  Bespondent. 

Ko  bill  of  exceptions  having  been  settled  and  filed  in  this  case, 
the  order  of  the  court  below  sustaining  the  demurrer  to  defend- 
ant's answer  cannot  be  reviewed  by  the  court.  (Fox  v.  Wat,  1 
Idaho,  782.)  Taxes  illegally  asEessed  may  always  be  recovered 
back  if  the  collector  understands  from  the  payor  that  the  tax  is 
regarded  as  illegal  and  that  suit  will  be  instituted  to  compel  the 
refunding.  (Erskine  v.  Van  Arsdale,  15  Wall.  76;  Gray  v. 
Washburn,  23  CaL  lU;  Bank  v.  Ckolfant.  Bl  CaL  369.)  When  a 
protest  is  relied  upon,  nothing  very  formal  is  requisite.  (Cooley 
on  Taxation,  668;  Meek  v.  McClure,  49  CaL  628;  Qlaaa  Co.  v. 
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City  of  Boston,  4  Met.  181;  Carlton  v.  Athbumham,  102  Mass. 
318.) 

Per  CURIAM. — This  action  was  commenced  in  December, 
1883,  to  recover  certain  special  taxes,  which  were  alleged  to  have 
been  levied  without  authority  of  law,  and  to  have  been  paid  under 
protest  to  the  defendant,  as  tax  collector  of  Custer  county.  The 
defendant  answered,  alleging  that  the  tax  wae  levied  by  the 
board  of  county  commieai oners  of  the  county  of  Custer,  under 
the  provisions  of  an  set  of  the  legislative  assembly  of  the  terri- 
tory entitled  "An  act  to  authorize  the  county  commisaioners  of 
Lemhi  and  Custer  counties  to  issue  and  negotiate  bonds,  and 
for  other  purposes."  The  answer  further  averred  that  prior  to 
the  levy  of  the  tax  in  question  steps  had  been  taken  by  the  eom- 
nuwioners  of  Custer  county  to  have  said  bonds  engraved  and 
printed  in  accordance  with  the  provisions  of  the  act,  and  that 
certain  members  of  the  board  had  endeavored  in  good  faith  to 
negotiate  and  sell  the  same.  The  answer  admitted  that  the 
bonds  were  not  negotiated,  and  hence  it  follows  that  at  the  time 
of  the  levy,  and  up  to  the  time  of  answering,  no  portion  of  the 
bonds  or  interest  thereon  was  necessarily  to  be  provided  for  by 
taxation.  Judgment  for  plaintiff  in  trial  court,  and  defendant 
appealed. 

Counsel  for  appellant  cont^id  that  the  levy  was  authorized  by 
section  3  of  the  act  mmtioned,  which  is  as  follows :  "For  the 
payment  of  the  interest  and  principal  of  said  bonds,  the  boards 
of  conn^  commissioners  of  the  respective  counties  shall,  at  the 
time  of  the  levy  of  other  coonty  taxes,  include  therein  a  levy  of 
sufficient  tax  upon  all  the  taxable  property  in  the  county  to  pay 
the  interest,  and  such  part  of  the  principal,  if  any,  as  will, 
according  to  the  terms  thereof,  become  due  during  the  ensuing 
year."  This  section  anthoriKed  the  commissioners  to  levy  sufS- 
cient  tax  to  pay  the  interest  accruing  on  the  bonds,  and  such 
part  of  the  principal,  if  any,  as  would,  according  to  the  terms 
thereof,  become  due  during  the  then  ensuing  year.  It  is  a  well- 
aettled  principle  of  law  that  taxes  cannot  be  levied  or  collected 
at  any  other  time,  or  in  any  manner,  nor  for  any  other  purpose, 
Qian  that  designed  by  law.  (Desty  on  Taxation,  464.)  Apply- 
ing this  rule,  we  think  the  levy  to  provide  for  the  payment  of 
interest  or  principal  of  any  such  bonds  before  they  were  issued 
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or  negotiated  wae  premature,  and  cannot  be  upheld.  The  act 
provided  that  the  bonds,  when  issued,  should  bear  eix  pet  cent 
interest,  and  should  not  be  negotiated  or  sold  at  lees  than  their 
par  or  face  value.  With  this  limitation  on  the  authority  of  the 
commiseionere,  it  was  impossible  to  know  that  the  bonds  could 
be  negotiated  until  the  sale  was  accomplished,  and  it  therefore 
follows  that  the  levy  of  the  special  tax  was  unauthorized  and 
void.  (Destj  on  Taxation,  102.)  Statutes  authorizing  the  levy 
of  special  taxes  should  not  be  so  confitrued  as  to  extend  their 
meaning  beyond  the  clear  import  of  the  language  employed. 

The  second  question  is  whether  the  plaintiff  is  in  a  position 
to  recover  the  tax  so  levied  and  paid  by  him.  In  Erakiae  v.  Van 
Arsdaie,  IS  WalL  ?7,  the  coort  say:  "Taxes  illegally  assessed 
and  paid  may  always  be  recovered  back  if  the  collector  under- 
stands from  the  payor  tiiat  the  taxes  are  regarded  as  illegal, 
and  that  suit  will  be  instituted  to  compel  the  refunding  of 
them."  We  think  the  allegation  in  the  complaint  that  before 
paying  said  taxes  the  defendant  was  notified  in  writing  that  the 
taxes  were  claimed  to  be  Illegal  and  void,  and  &at  suit  would 
be  commenced  against  him  to  recover  the  same,  is  suflScient^  and 
that  the  complaint,  as  a  whole,  supports  the  judgment.  (Cooley 
on  Taxation,  568.) 

Judgment  affirmed. 

Morgan^  C.  J.,  and  Broclerick  and  Bud^  JJ.^  ooncorring. 


(March  2,  iseo.) 

STNNOTT  V.  SHAtJaHNBSST. 
[7  Pac.  S2.] 
Baix — Aqutot — VncB)  Psiob. — If  A  and  B  own  a  mine  and  autlior- 
iH  0  to  mU  it  for  them,  or  bring  them  a  pnrchuw  at  a  fixed 
price,  with  the  imderBtending  that  C  is  to  have  all  he  can  get 
Bbove  that  price,  C  may  make  the  belt  bargain  he  earn  with 
anjone;  he  maj  purchase  it  himaelf,  and  ii  under  no  obligation  to 
discloM  to  A  and  B  auythitig  he  may  have  discovered  concemiDg 
the  mine  after  such   arrangement  is  made. 

(Above  Bjllabus  by  the  court.) 
AoBiTCT — CoHXiBsioN  FBOK  BoTB  PABTnu. — If  an  agent  act  openly 
and  with  the  consent  of  both  owners  and  purchaaer,  be  may  con- 
tract for  and  receive  a  commission  from  both. 
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APPEAL  from  District  Court,  Alturas  Comity.     Affirmed. 

Angd  A  SiilliTan  and  John  B.  McBride,  for  App^anta. 

It  ie  not  8iiffici«it  to  find  upon  a  probatiTe  fact,  from  which 
it  might  be  argued  that  the  court  belov  vas  of  a  certain  opiii< 
ion  as  respects  one  of  the  ultimate  facts.  (Pacific  Bridge  Co. 
«.  Kirkman,  64  CaL  568 ;  Kahn  v.  Smelting  Co.,  102  U.  S.  641 
Bildell  V.  Bnggt,  56  Cal.  374;  French  v.  Edwards,  SI  WaU, 
147;  Crews  v.  Brewer,  19  Wall.  70;  Maraters  v.  Luslc,  61  Cal. 
146;  Lang  v.  Speckt,  62  Cal.  146;  Dunn  v.  Dunn,  62  Cal.  176 
Hayne  on  New  Trial  and  Appeal,  727,  738.)  "Whenever  the 
interposition  of  a  middleman  or  go-between  ia  need  to  effect  a 
contract  tliere  brokerage  ezigts."  (Wharton  on  Agencj,  sec. 
697;  Story  on  Agemcj,  eece.  28,  31, 109.)  Brokerage  ia  agency. 
(Wharton  on  Agency,  supra;  Story  on  Agency,  supra;  Brown 
V.  Pforr.  38  Cal.  560;  Paley  on  Agency,  13;  Boiivier'e  Law  Dic- 
tionary, tit  "Broker" ;  Burriira  Law  Dictionary,  tit  "Broker" ; 
Paley  on  Agency,  by  Lloyd,  p.  171,  note.  "An  appropria- 
tion of  the  fruits  after  wrongful  act  of  an  agent  is  a  ratifi- 
cation of  Buch  act,  and  makes  the  party  liable  to  the  same  ertent 
aa  if  hi«  acts  had  been  expressly  authorized."  (Murray  v.  Ben- 
wger.  3  Keyes,  107;  Cro.  Eliz.  827;  Craig  v.  Ward,  3  Keyes, 
387 ;  Watervum  v.  Dailey,  51  N.  Y.  341 ;  Gamer  v.  liangam.  93 
N.  Y,  643 ;  Lea  v.  Sandy  HiU,  40  N.  Y.  488 ;  Kerr  on  Fraud 
and  Mistake,  111,  112,  137;  1  Parsons  on  Contracts,  73;  Story 
on  Agency,  sees.  308,  452,  456;  Krumm  v.  Beach,  96  N.  Y.  404, 
405.)  "When  a  purchaser  enters  into  any  side  contract  or  ar- 
rangement with  the  agent  or  broker  of  the  seller,  unknown  to 
ibe  latteTj  by  which  they  matually  or  either  of  them  procure  a 
benefit  to  themaelTca,  aach  an  arrangement  per  se  rendera  the 
sale  fraudulent  and  avoids  it  at  the  option  of  the  seller."  ( Whar- 
t<Hi  on  Agency,  aeoe.  244,  245;  Story  on  Agency,  5th  ed.,  sec. 
Sll,  and  note  2;  Baiiam  v.  Loomis,  3  Cent.  L.  J.  263;  Bigelow 
on  Frsnd,  227,  228,  229 ;  Moore  v.  Mandeniaum,  8  Mich.  433.) 
Any  unfaimesa,  any  underhanded  dealing,  any  use  of  knowledge 
not  communicated  to  the  principal  by  an  agent,  any  lack  of  per- 
fect good  faith  which  equity  requires,  renders  the  transaction 
Toidafale,  so  that  it  will  he  set  aside  at  the  option  of  the  princi- 
paL"     (Bigdow  aa  Fraud,  tupra;  Pomeroy'a  Equity  Juriapra- 
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dence,  sec.  954,  p.  486;  Mickaud  v.  Qirod.  4  How.  (TJ.  S.)  603; 
Narris  &  Foltz  v.  Taylor,  49  111.  17,  95  Am.  Dec  668;  Starye 
V.  Stranse,  2  Uorr.  Mio.  Bep.  244;  K«it  od  Fraud  and  Mistake, 
175,  176,  195.) 

Kosborongh  &  Kerritt,  for  Respondent. 

The  omission  of  the  coart  to  make  findings  npon  immaterial 
mattere  was  not  error.  {Luau  v.  San  Francisco,  28  Cal.  591; 
MUler  V.  Stem,  30  Gal.  402,  89  Am.  Dec.  124,  and  note;  Cald- 
well V.  Brooke,  28  Cal.  151.)  A  finding  of  fact  b;  the  lower 
court  will  not  be  dietnif>ed  by  the  appellate  court,  when  the  evi- 
dence was  conflicting,  or  where  the  conclusion  drawn  from  it 
is  not  neceESarily  erroneona  in  point  of  law.  {Lewis  v.  CovH- 
land,  21  Col.  178.)  An  appellate  court  will  not  eet  aside  the 
findings  and  grant  a  new  triaJ  on  the  ground  that  the  findings 
are  not  warranted  by  the  evidence,  unless  the  evidence  was  such 
that  if  tlie  questions  were  submitted  to  a  jniy,  the  court  would 
set  aside  tiie  verdict  as  contrary  to  evidence.  {Moore  v.  Mw- 
dock,  26  CaL  514.)  To  set  aside  a  contract  on  tixe  ground  of 
misrepresentation,  it  must  be  something  material,  constituting 
some  motive  to  the  contract,  something  in  rE^^ard  to  which  re- 
liance is  placed  by  one  party  in  the  other,  and  by  which  he  is 
actually  misled,  not  a  matter  of  opinion  merely,  equally  open  to 
the  examination  of  both  parties.  {Smith  v.  Rickarde,  13  Fet. 
29;Harrie  v.  Tyson,  24  Fa.  St.  347,  64  Am.  Dec.  661.) 

MORGAN,  C,  J. — The  cause  wae  tried  before  the  coort  at 
the  June  tom,  1883,  of  the  district  court  for  Alturas  county. 
Judgment  was  for  the  defendant  and  the  complaint  dismissed. 
Flaintiffs  moved  for  a  new  trial,  and  the  motion  was  denied. 
Flaintifffl  appeal  both  from  the  judgment  and  from  the  order 
denying  a  new  trial. 

The  case  shows  that  on  the  fifth  day  of  July,  1881,  the  plain- 
tiffs were  the  owners  and  in  the  poesessicni  of  the  Eureka  mine^ 
situated  in  Mineral  Hill  mining  district,  in  Alturas  county,  in 
the  territory  of  Idaho.  On  the  said  fifth  day  of  July,  1881,  the 
said  defendant,  by  his  agent,  E.  A.  Wall,  purchased  the  said 
mine  from  Ihe  plaintifFs  John  Synnott  and  Peter  Welch  for  the 
Bum  of  $2,200;  that  on  the  same  day  plaintiffs  executed  and  de- 
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livered  to  the  defendant  a  good  and  snfBcient  deed  of  convey- 
ance. On  the  twenty-fonrtli  day  of  May,  1882,  the  plaintiffs 
bring  this  action  and  ask  the  court  to  declare  this  deed  fraudu- 
lent, null,  and  void,  and  set  it  aside  and  put  the  plaintiffs  again 
in  possession  of  said  property.  Plaintiffs  aver:  1.  That  on 
the  third  day  of  July,  defendant^  by  his  agents  and  employees, 
discovered  on  said  Eureka  claim  a  large  and  valnable  vein  or 
body  of  ore,  from  eighteen  inches  to  four  feet  in  thickness,  ex- 
tending about  seventy  feet  continuously  along  said  rein,  vhich 
rendered  said  claim  of  great  value,  to  wit,  of  the  value  of  f  100,- 
000.  Defendant  denies.  2.  Plaintiffs  aver  that  defendant,  by 
his  agents,  fraudulently  and  falsely  concealed  the  said  vein 
or  ore  body  from  the  plaintiffs.  Defendant  denies.  3.  Plain- 
tiffs aver  that  defendant,  by  his  agents  and  servants,  falsdy 
and  fraudulently  represented  and  stated  to  these  plaintiffs  that 
no  other  ore  body,  or  vdn  of  ore,  existed  in  said  mining  claim, 
except  such  as  were  found  by  and  known  to  these  plaintiffs,  as 
shown  in  their  own  tunnels  as  aforesaid,  when  defendant  well 
knew,  et«.,  Uiat  said  vein  did  exist.  Defendant  denies.  4. 
Plaintiffs  aver  that  said  false  and  fraudulent  representations 
were  made  by  defendant's  agents  and  servsjits  to  plaintiffs,  to 
induce  them  to  sell  said  mining  claim  at  far  belov  its  real 
value,  to  wit,  for  the  sum  of  $3,200;  and  that  said  false  and 
fraudulent  representations,  so  made  by  the  agents  and  servants 
of  defendant,  did  induce  plaintiffs  to  believe  that  no  such  ore 
body  existed,  and  that  said  mining  claim  was  not  worth  more 
than  $2,200,  and  that  said  pluntiffs  were  thus  induced  to  sell 
and  convey  said  claim  for  said  last-mentioned  sum,  when,  in 
fact,  said  claim  was  then  worth  $100,000,  Defendant  denies. 
5.  That  immediately  prior  to  the  discovery  of  said  ore  vein  or 
ore  body  the  said  plaintiffs  had  employed  one  Harry  Porter  as 
agent  to  find  them  a  purchaser  for  said  mining  claim,  at  the 
price  of  $2,500,  and  that,  relying  upon  the  honesty  of  said  agent, 
they  agrsed  to  give  eaid  Porter  ten  per  cent  of  said  purchase 
price  as  a  compensation.  Defendant  denies.  6.  That  while  so 
employed  the  aaid  Porter  first  made  the  discovery  of  said  vein 
and  ore  body  aforesaid,  which  waa  unknown  to  plaintiffs.  De- 
fendant denies.  7.  That  said  Porter  concealed  the  same  from 
plaintiffs,  and  surreptitiously,  fraudulently,  and  collusively,  and 
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for  the  consideration  of  $1,000,  informed  the  said  defendant 
of  the  existence  of  said  large  vein  or  ore  body,  and  undertook 
and  a^rreed  to  conceal  tJie  same  from  plaintiffs,  and  to  assist 
aaid  defendant  in  the  purchase  of  said  Eureka  claim  at  $2,000 
or  a  price  greatly  below  its  real  value ;  that  by  such  fraudulent 
acts  of  said  Porter,  as  well  as  the  misreprefientations  and  con- 
cealments, they  were  induced,  etc.  Defendant  denies.  These 
are  all  the  material  issues  raised  by  the  pleadings.  Upon  sub- 
stantial afiirmative  proof  of  all  the  material  averments  of  fraud 
on  the  part  of  either  Wall,  the  agent  of  defendant,  or  on  the 
part  of  Porter,  alleged  to  be  their  own  agent,  plaintiffs  claim 
the  right  to  recover.  If  they  have  failed  in  both,  the  case  fails. 
The  principal  errors  assigned  are:  1.  That  the  court  has  failed 
to  find  on  bJI  tiie  material  issues;  2.  That  the  findings  are  not 
supported  by  the  evidence;  3.  That  the  findings  do  not  support 
the  judgment. 

The  first  two  propositions  are  so  interwoven  and  intimately 
connected  that  they  will  be  discussed  together.  The  first  ma- 
terial issue  is,  Did  tiie  defendant,  by  his  agente  and  servants, 
on  or  about  the  third  day  of  July,  1881,  or  before  the  sale,  find 
a  large  and  valuaUe  vein  or  body  of  ore,  from  eighteen  inches 
to  four  feet  in  thickness,  extending  about  seventy  feet  continu- 
ously along  said  vdn,  which  rendered  the  mine  of  great  value? 
In  reply  to  this,  the  court,  in  its  finding  of  fact  No.  12,  say: 
"The  evidence  doee  not  show  or  tend  to  show  that  Wall  or 
Porter,  or  any  other  person,  had  discovered  or  knew  of  the  ex- 
istence of  any  vein  or  lode  of  ore  in  place  on  the  Eureka  mining 
claim,  other  than  such  as  had  be«i  found  by  and  was  known 
to  Synnott  and  Welch  (the  vendors)  in  their  excavations  at  any 
time  prior  to  the  sale  and  execution  of  the  deed."  Objection  is 
made  to  the  use  of  tiie  words,  "the  evidence  does  not  diow  or 
tend  to  show,"  The  fact  that  they  had  disoovOTed  the  vein  or 
lode  of  ore  in  question  before  the  sale  must  be  proven  by  the 
evidence.  If  the  eridence  does  not  show  it,  nor  tend  to  show 
it,  then,  eo  far  as  the  purposes  of  the  trial  go,  they  had  not  dis- 
covered it,  nor  did  they  know  of  its  existence.  No  one  would 
fail  to  understand  fully  the  meaning  of  the  court,  which  was 
that  neither  Wall  nor  Porter,  nor  any  other  person,  knew  of  the 
existence  of  the  vein  or  body  of  ore  described.     We  think  the 
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finding  BobstantiBlly  met  the  issue  presented.  The  statement 
of  a  fact  in  language  such  that  men  of  ordinary  knowledge,  as 
veil  BB  those  learned  in  law,  would  nnderstand  from  it  that  the 
fact  did  or  did  not  exist,  would  seem  to  be  sufficient.  The 
statement  is  such  that  it  leads  us  to  the  inevitable  conclusion 
that  the  fact  alleged  did  not  exist.  (See  People  v.  Hagar,  5S 
Cal.  189;  Coveny  v.  EaU,  49  Cal.  hSZ;  Smtnai  v.  Webb.  36  Gal. 
904.)  The  fact  itaelf,  however,  is  positively  stated  in  the  last 
half  of  the  fifteenth  finding,  which  is  as  follows:  *^either  the 
defendant  nor  any  agent  of  his  had  ever  discovered  or  knew  off 
the  existence  of  any  vein  or  lode  in  said  claim  (except  such  as 
Synnott  and  Weldi  had  exposed  by  their  tunnels)  prior  to  the 
sale,  nor  nntil  some  days  had  dapsed  after  the  sale."  This  is 
a  statement  of  fact,  pure  and  simple,  and  completely  meets  the 
issue  tendered.  Objection  is  made  to  the  use  of  ttie  terms 
"vein  or  lode  of  ore  in  place"  and  "vein  or  lode."  The  words 
"vein,"  "lode,"  and  "ledge"  are  used  as  synonymous  terms,  in 
the  common  parlance  of  miners,  in  the  laws  of  Congress,  and 
in  the  decisions  of  courts  in  mining  states  and  territories.  Sec- 
tion 2320  of  the  Bevised  Laws  of  the  United  States  uses  the 
terms  as  follows :  "Veins  or  lodes  of  quartz,  or  other  rock,  in 
place,  bearing  gold,  silver,"  etc  Section  ZZ2Z :  "Locations 
made  on  any  vein,  lode,  or  ledge  situated  on  the  public  domain," 
etc  Section  2323 :  "Where  a  tunnel  is  run  for  the  development 
of  a  vein  or  lode." 

Mr.  Justice  Miller,  of  the  United  States  circuit  court  for 
the  district  of  Colorado,  and  Justice  Hallett,  sitting  with 
bim,  in  the  case  of  Stevem  v.  WHliams,  1  McCrary,  480, 
Fed.  Cas.  No.  13,413,  1  Morr.  Min.  Rep.  566,  fi?3,  clearly 
define  what  a  vein,  lode,  or  ledge  is,  as  follows:  "In  gen- 
eral, it  may  be  said  a  lode  or  vein  is  a  body  of  mineral,  or  min- 
eral body  of  rock,  within  defined  boundaries  in  the  general  mass 
of  the  mountains;  nor  does  the  fact  that  it  is  occasionally 
found  in  the  general  course  of  this  vein  or  shoot,  in  pockets 
deeper  down  into  the  earth,  or  higher  np,  affect  its  character  as 
a  vein,  lode,  or  ledge."  This  is  a  perfect  defioition  of  the  terms 
"vein,"  "lode,"  and  '^edge,"  as  understood  in  mining  countries, 
and  also  demonstrates  the  fact  that  the  terms  are  synonymous. 
'ITiat  the  terms  "vein"  or  "ore  body,"  as  used  in  the  complain^ 


J28  Stnuott  v.  Sbacghnesst.  [Sup.  Ct. 

Opinion  o(  the  Court — Morgan,  C.  J. 

mean,  and  were  intended  by  the  pleader  to  mean,  the  same  ae  if 
the  words  "vein  or  lode  of  ore,"  in  place  of  the  words  "vein  or 
lode,"  had  been  BBed,  is  abundantly  indicated  by  the  words  which 
follow  in  the  complaint,  namely,  that  the  defendant,  etc.,  by  his 
agents  and  employees,  had  on  third  day  of  July,  1881,  discov- 
ered on  said  Eureka  mining  claim,  remote  from  where  these 
■  plaintiffs  had  been  at  work,  a  large  and  valuable  vein  or  body  of 
ore,  from  eighteen  inchee  to  four  feet  in  thickness,  extending 
for  about  seventy  feet  continuously  along  said  vein. 

The  context  clearly  indicates  that  the  pleader  intended  to  al- 
lege that  defendant  had  so  discovered  a  vein  or  lode  of  ore  in 
place,  and  did  not  mean  by  that  pieces  of  float  ore,  however 
large  or  small  they  may  have  been,  which  had  broken  loose  and 
become  detached  from  the  mother  lode,  and  floated  down  the 
hill,  which  is  commonly,  indeed,  uniTersally,  called  "float"  in 
the  mining  regions. 

The  meaning  of  the  terms  as  used  is  further  indicated  by  the 
allegation  which  follows,  to  wit,  the  existence  of  which  rendered 
said  mine  of  great  value,  to  wit,  of  the  sum  of  $100,000  and  up- 
ward, of  the  existence  of  which  said  vein  or  body  of  ore  these 
plaintiffs  were  wholly  ignorant.  The  pleader  well  knew  that 
the  discovery  of  float  ore  did  not  render  the  mine  of  such  great 
value.  The  experience  of  men  in  mining  regions  teaches  them 
that  the  discovery  of  "float"  may  lead  to  the  ultimate  discovery 
of  a  vein  or  lode  of  ore  in  place,  which  would  render  the  mine 
valuable.  They  have  also  learned  by  sore  experience,  and  after 
the  expenditure  of  large  sums  of  money,  that  it  frequently  leads 
to  the  discovery  of  nothing  of  any  value. 

Further  evidence  that  the  pleader  considered  the  words 
"vein  or  body  of  ore"  synonymous,  and,  as  used,  were  intended 
(«  mean  the  same  thing,  is  found  in  the  second  clause  of  the 
complaint,  where  the  terms  are  used  interchangeably,  as  they 
allege  that  defendant  represented  that  no  other  ore  body  or  vein 
of  ore  existed,  and  further  on  in  same  clause  that  no  such  body 
or  vein  of  ore  existed.  Further  on  the  pleader  again  returns 
to  "vein  or  body  of  ore,"  clearly  showing  that  the  pleader  him- 
self considered  the  terms  synonymous.  These  findings  of  fact 
are,  we  think,  entirely  responsive  to  the  issue,  and  completely 
evidence  F 
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negative  the  allegntioo.  Are  these  findings  supported  by  the 
Porter  testifies  that  on  Sunday  before  the  fourth  day  of  July, 
1881,  he  vas  on  the  Eureka  claim,  and  was  going  up  the  hill 
on  ^e  trail,  and  picked  up  a  small  piece  of  float,  about  half  aa 
big  aa  a  hen's  ^g,  and  found  three  or  fonr  more  very  small 
pieces.  "I  made  no  further  search  until  the  5th  of  July  (whidi 
was  the  day  of  the  sale  to  Wall) .  I  went  ap  with  John  Oilman. 
Did  not  then  find  any  eolid  vein  where  it  came  from.  I  followed 
it  np  (that  is,  the  float)  and  found  one  piece  for  Colonel  Wall 
sbout  raz  inches  through  and  eight  inches  long,  about  fifty  feet 
from  the  trail.  I  did  not  think  it  made  the  claim  more  valuable 
to  any  large  exteni  If  I  had,  I  should  have  bought  it  myself, 
aa  I  wae  in  condition  so  I  could  have  bought  it  That  wae  all 
the  woridngs,  and  what  was  found  outside,  altogether.  There 
was  no  concealment  of  this  float  at  all;  it  laid  right  there.  I 
showed  that  float  to  John  Oilman  the  same  afterooon.  I  was 
trying  to  get  h'm  to  bny  it."  This  was  all  the  ore  found  by 
Wall  or  Porter,  outside  the  tunnels  of  the  owners,  prior  to  the 
sale.  He  says  that  piec^  six  by  eight,  was  the  largest  piece 
that  was  found.  'It  waa  in  open  ground,  nearly  bare,  and  was 
in  plain  sight.  These  two  places  where  I  found  this  float  were 
about  seventy-five  feet  from  the  cabin  of  Synnott  and  Welch.  I 
think  I  saw  Mr.  Welch  walking  over  the  same  ground  where 
the  ore  was  before  the  sale." 

Colonel  Wall  testifies:  "The  only  evidence  of  a  vein  that  I 
saw  at  any  time  previous  to  the  purchase  was  small  fragments 
of  broken  ore  which  may  have  come  from  that  Vein  or  from  any 
source,  nor  was  there  any  ore  that  I  saw  at  any  point  on  the 
claim  that  was  visible  to  any  person,  in  place,  in  the  vein  or  near 
the  vein.  In  fact,  there  was  no  ore  discovered  in  place  in  the 
vein  at  all  until  after  several  days'  work  had  beat  done  with  a 
number  of  men ;  merely  fragments  of  ore  that  had  been  detached 
from  the  lode  and  drifted  down  the  hill.  This  work  was  all 
done  after  the  purchase." 

John  Oilman  swears  he  saw  a  few  pieces  of  weather-beaten 
float;  that  Porter  was  with  him;  picked  up  a  piece  and  showed 
him.    "There  had  been  no  work  done  therej  saw  no  excavation 
whatever ;  saw  no  vein  at  alL" 
Idaho,  VoL  2— » 
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This  is  subetantially  all  the  testimony  there  is  aa  to  defendant, 
hiB  agent.  Wall,  or  Porter,  knowing  anything  abont  ore  being 
found  before  the  sale.  It  ie  evident  it  falls  far  short  of  snetain- 
ing  the  allegationB  as  to  discovering  a  vein  or  body  of  ore,  and 
abundantly  supporta  the  findings  twelve  and  fifte^i  above 
quoted. 

The  second  material  averment  is  that  defendant,  by  his 
agents  and  servants,  fraudulently  and  falsely  concealed  the  said 
vein  or  ore  body  from  the  plaintifFs.  In  response  to  this  issue 
the  court  finds :  "N'o.  15.  Xo  concealment  of  any  material  fact 
concerning  said  mining  claim  was  ever  made  by  the  defendant 
or  by  any  agent  or  ^nployee  of  his.  Neitiier  the  defendant  nor 
any  agent  of  his  had  ever  discovered  or  knew  of  the  existence 
of  any  vein  or  lode  in  said  dum  («Ecept  snch  ae  Synnott  and 
Wdch  had  exposed  by  thdr  tonnels)  prior  to  the  sale,  nor  until 
some  days  had  elapsed  after  the  sale."  This  finding  is  com- 
pletely reeponfdve  to  the  issue  made  by  the  allegation,  and  is 
supported  by  the  evidence  as  already  demonstrated,  as  it  needs 
no  argument  to  show  that  the  defendant  or  his  agoita  coald  not 
conceal  a  vean  or  ore  body  which  they  had  not  discovered,  and 
of  the  existence  of  which  th^  had  no  knowledge. 

The  third  averment  is  that  defendant,  by  his  agents  and  ser* 
vants,  falsely  and  fraudulently  represented  to  plaintiSs  that 
no  other  ore  body  or  vein  of  ore  existed  in  said  mining  claim, 
except,  etCL,  when  defendant  well  knew  it  did  so  exist.  In  re- 
sponse the  court  say :  "Finding  14.  No  false  or  fraudulent  rei>- 
reeentation  concerning  the  Enr^ca  mining  claim  was  ever  made 
to  said  vendors,  or  to  anyone  else,  by  the  defendant,  or  by  any 
agent  or  exaployee  of  his."  This  finding  being  in  response  to 
the  averment  which  assumed  that  defendant  had  discovered  and 
knew  of  the  existence  of  the  said  vein,  which  assumption  not 
being  supported  by  the  evidence,  it  follows  that  this  finding  is 
80  supported. 

The  first,  second,  and  third  averments  having  been  found 
against  the  plaintiffs,  the  fourth  averment  is  no  longer  an  issue ; 
but  it  is  responded  to  in  the  sev^iteentli  finding,  which  states 
that  Synnott  and  Welch  were  not  induced  to  rely  upon,  and  did 
not  rely  upon  any  representation,  opinion,  or  act  of  the  defend- 
ant, or  of  any  agent  of  defendant,  concerning  said  mining  claim. 
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in  seUing  or  dispoeing  of  the  same,  or  eetimatiiig  its  value  ot 
price. 

The  fifth  averment  ifl  that,  immediately  prior  to  the  discov- 
ery of  BBid  vein  or  ore  body,  plaintiffs  had  employed  one  Harry 
Porter  as  agent  to  find  them  a  purchaser  for  $2,500;  that  they 
would  give  him  t«D  per  cent  of  that  sum  as  compensation ;  that 
he  then  discovered  the  ore  body ;  that  he  agreed  to  ccnceaJ  it  for 
11,000  from  plaintiffs,  and  did  conceal  it  from  them,  but  showed 
it  to  defendants  agent.  Wall,  and  agreed  to  assist  Wall  in  pur- 
chasing  the  mine  for  a  price  greatly  below  its  real  value.  The 
conrt  belov  having  found  that  no  such  ore  body  was  ever  dis- 
covered by  Porter,  Wall,  or  anyone  else,  before  the  sale,  and  the 
evidence  oonclnsively  showing  that  such  finding  was  correct,  the 
whole  qneetion  of  discovery,  fraudulrat  concealment,  fraudu- 
\&it  repres^itations  concerning  it,  is  finally  disposed  of.  It 
remains  to  inqoire  whether  Porter's  receiving  the  $1,000  from 
Wall,  the  agent  of  defendant,  in  any  way  affected  the  validity 
of  the  sale. 

The  character  of  the  arrangement  b^ween  Porter  and  the 
plaintiffs  is  thus  stated  by  Synnott  and  Porter  in  their  testi- 
mony. Synnott  states  that  he  first  told  Porter  that  if  he  would 
find  a  purchaser  at  $2,500,  th^  would  give  him  ten  per  cent  of 
the  EDm.  Porter  said  he  was  trying  to  sell  the  Homeetake. 
When  he  got  througji  with  that  he  would  try  to  find  a  purchaBer 
for  the  Enreka.  Tlaa  was  about  the  25th  of  June,  1881.  He 
ibea  comes  down  to  the  fifth  day  of  July,  1881,  the  day  on  which 
the  sale  was  made,  and  nairatee  the  sale  and  conveyance,  as  fol- 
lows: '^all  [agent  of  defendant]  came  to  as  on  the  fifth  day 
of  July  and  offered  us  $3,000  for  the  mine.  After  some  con- 
nderation  we  agreed  to  take  it,  and  it  was  arranged  we  ahould 
go  to  Bullion  after  supper  and  make  the  deed.  Then  Gilman 
came  to  us  and  offered  us  $1,800  and  one-tenth  of  the  mine,  or 
$2,200  cash.  GUman  then  told  na  Porter  had  made  a  big  find 
on  file  Eoreka.  I  said,  'Where?*  Gilman  said,  Tou  walk  over 
if;  pointing  up  the  trail.  I  said  I  knew  better;  I  did  not  be- 
lieve it  In  the  evening,  after  supper,  we  went  down  to  Wall's 
(ffice.  Porter  told  Wall  that  Oilman  had  again  been  to  see 
ib&a,  and  offered  them  $200  more,  and  they  said  they  could  not 
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afford  to  lose  it.  Wall  then  agreed  to  pve  us  $8,200.  We  took 
it  and  made  the  deed." 

Sycnott  then  retams  to  the  arrangement  with  Porter,  and 
saya:  "It  may  have  been  in  Jane  we  had  tried  to  sell  it.  The 
least  we  ever  offered  to  sell  the  mine  for  waa  $2,000.  Whether 
that  was  in  May  or  June  I  don't  know."  "Q.  When  and  how 
long  waa  Porter  in  your  employ?  A.  As  I  have  stated,  it  was 
about  the  Sfith  of  June ;  it  may  have  been  a  few  days  after  that 
that  we  apoke  to  Porter;  that  would  he  perhape  ten  or  twelve 
days  until  the  sale  waa  consummated.  Q,  Was  he  in  yonr 
employ  until  the  sale  was  made?  A.  We  conBidered  bo-  The 
sale  was  made  on  the  5th  of  Jnly.  Q.  Do  yon  say  that  he 
continued  in  yonr  emi^oyment  Oiat  long?  A.  I  have  stated 
how  we  employed  Porter,  fmd  yon  will  have  to  infer  from  that 
We  promised  to  give  Porter  ten  per  cent  on  $3,600,  and  Mr. 
Porter  told  os  he  conld  not  get  but  $1,800.  We  told  him  the 
least  we  could  take  was  $2,000,  and  we  could  not  afford  to  pay 
him  anything  out  of  that  That  was  the  understanding  be- 
tween us  xmtil  the  time  of  the  sale.  He  was  to  get  nothing  out 
of  $2,000.  We  could  not  afford  to  pay  him  anything.  There 
was  no  other  arrangement  The  next  thing  we  knew  was, 
Porter  brought  Colonel  Wall  on  the  ground  on  the  5th.  We 
did  not  consider  we  owed  Porter  anything  out  of  the  $2,200, 
Never  offered  him  anytliing,  aa  we  got  the  extra  $200  through 
Oilman.  Q.  How  do  you  make  that  out?  Who  caused  you 
to  make  the  sale?  A.  I  suppose  Porter;  he  made  the  sale,  and 
we  supposed  he  got  the  money  from  Golond  Wall.  Q.  All 
that  Porter  did  you  considered  a  gratuity,  for  which  he  was  en- 
titled to  no  pay  ?    A.    He  was  entitled  to  no  pay  from  ns." 

Porter,  in  bis  testimony,  states :  "Synnott  and  Welch  gave  me 
a  sort  of  verbal  bond  if  I  should  sell  the  property  at  such  a  figure 
they  would  give  me  a  certain  amount.  The  arrangement  was 
that  they  should  give  me  all  over  $2,000  that  I  could  get  for  the 
ground.  That  was  in  June,  1S81 ;  I  think  about  the  middle  of 
June.  I  was  to  have  whatovor  I  could  get  ovct  $2,000.  I  was 
acquainted  with  the  mine  and  its  workings,  and  the  showing 
as  to  ore.  I  made  efforts  to  sell  the  mine  under  this  arrange- 
ment. Made  a  sale  to  Colonel  Wall,  the  agent  for  Shaughnessy. 
The  deed  waa  mado  to  Shaughnessy,  I  believe.     Colonel  Wall 
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went  to  them  about  it,  and  bonght  it  from  them ;  made  the  trade 
with  them.  I  went  and  got  Colonel  Wall  to  look  at  the  prop- 
erty. I  hronght  the  parties  together.  I  had  stated  the  tenns 
upon  which  the  mine  could  be  bought  to  Colonel  Wall  I 
took  Wall  to 'see  the  property,  and  told  him  if  he  bought  the 
property  from  them  I  wanted  him  to  respect  my  option.  He 
agreed  to  do  it,  and  agreed  to  give  me  $1,000  for  my  option, 
or  one-fourth  of  the  mine.  Q.  State,  now,  particularly,  what 
was  the  agreement  npon  your  part  and  upon  the  others  in  regard 
to  that  option  or  Terbal  bond',  A.  I  was  to  have  all  I  could 
get  OTer  $2,000.  They  wanted  to  get  $2,000  for  the  ground. 
They  did  not  want  me  to  sell  the  mine  at  $2,000  and  then  give 
me  any  ten  per  cent.  They  wanted  $2,000,  and  if  they  could 
get  that,  they  were  Batisfied,  and  I  conld  have  all  over.  There 
wae  no  agreement  between  as  that  I  should  have  a  fixed  per 
cent  on  a  fixed  price." 

This  was  all  the  testimony  on  the  matter  of  the  arrangement 
between  Porter  and  the  plaintiffs.  This  testimony  indicates  that 
there  may  have  been,  at  one  time,  an  arrangement  that  Porter 
was  to  find  a  purchaser  at  $2,500,  and  Porter  to  have  ten  per 
cent  thereof,  although  Porter  swears  positively  that  there  was 
not.  The  evidence  was  conflicting,  and  the  court  below  finds 
that  there  was  such  an  arrangement,  and  that  afterward  said 
arrangemest  was  changed  to  what  was  termed  a  verbal  option 
that  Porter  was  to  get  the  plaintiffs  $2,000,  and  he  to  have  all 
he  could  get  over  that  gam.  The  precise  time  at  which  the  first 
and  last  of  these  two  arrasgements  were  made  is  not  stated  by 
dther  Porter  or  Synnott.  Porter  testifies  that  the  latter  ar- 
rangement was  made  aboat  the  26th  of  June,  and  was  not 
changed  afterward.  Synnott  testifies  that  it  might  have  been 
May  or  June.  All  the  talk  abont  this  matter  occurred  before 
Wall  went  to  look  at  the  mine,  and  before  he  had  any  confer- 
ence with  Porter,  as  appeared  by  the  evidence.  Porter  brought 
the  partiea.  Wall  and  plaintiffs,  together,  and  they  made  their 
own  contract;  Porter  simply  having  before  stated  to  Wall  that 
their  price  was  $2,000,  and  the  parties  made  their  own  trade. 
The  fact  that  Wall  finally  paid  them  $200  more  than  they  had 
agreed  to  take  does  not  change  the  relation  between  Porter  and 
plaiatiffs. 
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It  IB  laid  down  as  the  law  that  if  an  agent  act  openly,  and 
with  the  consent  of  both  owner  and  purchaser,  he  may  contract 
for  and  receive  a  commisaion  from  both.  (Finerty  v.  Fritz,  1 
Morr.  Min.  Rep.  439,  and  cases  cited.)  And  again,  if  the  ex- 
tent of  the  agency  be  merely  to  bring  the  partifiB  together,  and 
does  not  involve  the  duty  of  negotiating  for  either,  the  agent  is 
termed  a  "middleman,"  and  may  contract  for  and  receive  com- 
missions from  both.  (Finerty  v.  Fritz,  1  Morr.  Min.  Kep.  440 ; 
Stewart  v.  Mather,  32  Wis.  344;  Shepherd  v.  Eedden,  29  N.  J. 
L.  334;  Herman  v.  Martineau,  1  Wis.  151,  60  Am.  Dec.  368.) 
This  is  true  also  if  each  have  agreed  to  pay  the  agent  a  commis- 
sion, with  or  without  the  other's  consent,  if  his  duty  is  simply 
to  bring  the  parties  together,  (Whart,  Com.  Law  Ag.,  sec. 
337;  Rupp  v.  Sampson,  16  Gray,  398,  77  Am.  Dec.  416;  In  re 
Owens,  7  Ir.  H.  Eq.  235;  affirmed,  7  Ir.  R.  Eq.  424.) 

It  is  evident  from  the  testimony  of  Wall,  Porter,  and  S>-n- 
nott,  all  the  parties  who  had  anything  to  do  with  the  eale  and 
conv^ance  of  the  mine  on  the  5th  of  July,  that  the  trade  was 
made  under  the  la.it  arrangement)  ^  Synnott  states  that  he 
"did  not  consider  that  Porter  was  to  have  anj'thing  from  ns; 
we  expected  he  would  get  his  pay  from  Wall.  We  never  paid 
him  anything;  never  offered  him  anything.  Porter  never  de- 
manded anything  from  plaintiffs.  Wall  promised  to  respect 
Porter's  option.  He  did  so,  and  paid  him  the  $1,000  agreed 
upon,"  If  this  arrangement  had  been  reduced  to  writing,  no 
one  would  question  for  a  moment  the  perfect  propriety  of  the 
arrangement.  It  would  then  have  been  a  bond  to  sell  and  con- 
vey at  a  fixed  price  on  the  part  of  plaintiffs,  and  on  the  part  of 
Porter  it  would  have  been  an  option  to  purchase  at  a  fixed  price. 
It  was  precisely  what  Porter  termed  it — a  verbal  option  or  ver- 
bal bond — and,  when  in  writing,  a  very  common  method  of  un- 
dertaking to  find  a  purchaser  for  a  mine,  or  to  buy  one.  Would 
this  option  be  less  proper  or  less  binding  upon  the  parties  if 
verbal  instead  of  in  writing?  Clearly  not.  The  only  danger 
in  such  case  would  be  the  liability  of  the  vendor  to  demand 
more,  and  the  liability  of  the  purchaser  to  refuse  to  respect  the 
option,  the  former  of  which  occurred  in  this  case.  What  was 
the  obligation  of  Porter?  It  was  evidently  understood  by  plain- 
tiffs that  Porter  would  get  his  pay  from  Wall.     He  was  at  per- 
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feet  liberty  to  get  all  he  conld  above  $2,000.     He  could,  irith 
perfect  propriety,  become  the  purchaser  himBolf. 

This  whole  subject  is  discnseed  clearly  and  at  leugtii  Id  case 
above  cited  (Finerty  v.  Friiz).  In  that  case  the  bond  was  in 
writing.  The  court  say:  "The  bond  in  question  was  one  of 
those  ordinary  titled  bonds  so  extensively  employed  in  the  min- 
ing regions  of  this  state  [Colorado],  by  means  of  which  those 
desiring  to  speculate  in  mines  before  purchasing  the  same  out- 
right, procure  from  the  owners  an  option  to  buy,  on  payment 
of  a  stipulated  price  within  a  fixed  period  of  time;  the  obligor 
binds  himself  to  execute  a  deed  to  the  obligee  on  performance 
of  the  condition.  No  obligation  is  executed  by  the  obligee.  If 
tiie  contract  proves  advantageous  to  the  obligee,  he  pays  the 
purchase  mon^  and  receives  a  deed,  otherwise  he  Buffers  the 
time  for  performance  to  lapse.  ....  The  obligee  may  contract 
a  sale  of  the  property  on  his  own  account,  and  at  any  price  he 
can  obtun."  In  this  case  Porter  might  have  purchased  the 
mine  openly  from  Synnott  and  Welch  for  himself.  The  evi- 
dence clearly  shows  that  Synnott  and  Welch  fixed  the  price 
upon  thedr  own  knowledge  of  the  mine.  They  had  worked  upon 
it  over  a  year;  had  nm  four  tunnels  in  difFerent  places  where 
they  thought  tlie  showing  good.  They  had  opportunity  to 
know,  and  believed  they  did  know,  more  about  the  mine  than 
any  other  person.  They  had  been  trying  to  sell  it  to  different 
persons  for  some  months,  and  had  failed.  The  highest  offer 
ever  made  them  was  that  of  Oilman,  which  was  $2,200,  and 
that  was  the  day  of  tiie  sale.  The  same  amount  was  given  them 
by  Wall.  It  is  just  as  apparent  that  Wall  bought  on  his  own  ^ 
judgment.  He  might  have  failed  to  find  a  vein,  as  plaintiff* 
had  done.  It  is  reasonable  to  suppose  that  Synnott  and  Welch 
had  seen  the  same  float  themselves  (except  the  larger  piece), 
and  did  not  regard  it  as  indicating  that  the  mine  was  of  any 
more  value  on  account  of  it  They  manifested  no  interest  in  it 
when  informed  by  Oilman.  Synnott  said  he  knew  better. 
When  Porter  accepted  the  proposition  of  plaintiffs  to  sell  for 
$2,000,  with  the  expressed  understanding  that  he  was  to  have 
all  he  could  get  over  that  stun,  he  was  then  under  no  obligation 
to  reveal  anything  he  discovered  to  the  plaintiffs.  The  equities 
in  the  case  do  not  seem  to  be  clearly  with  the  plaintiffs,  as  the 
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learned  couned  contend.  The  plaintiffs  sold  the  mine  for 
$2,200,  on  the  6tii  of  July,  On  the  7th,  two  days  after,  they 
knew,  as  Synnott  teetifiea,  tiiat  Porter  waa  to  get  ttie  $1,000 
from  Wall,  A  few  days  after  that  the  vein  waa  discovered. 
The  plaintiffs  were  there  and  knew  all  these  facts.  The  defend- 
ant proceeded  with  labor  and  skill  for  ten  months,  employing 
a  number  of  hands,  nntil  he  has  spent  $25,000,  including  the 
purchase  money.  He  haa  sold  all  the  ore  taken  out  by  plain- 
tiffs, and  all  he  took  out  himself  m  his  workings,  and  realized 
$8,700.  Plaintiffs  then  bring  suit  and  ask  that  defendant  be 
required  to  account  to  thran  for  this  $2,700 ;  that  they  be  al- 
lowed to  return  to  defendants  the  $2,200,  and  receive  a  deed 
for  ttie  mine.  The  cause  of  justice  and  good  conscience  is  not 
apparent. 
Judgment  affirmed. 

Broderick,  J.,  concurred. 

BUCK,  J.,  Dissenting. — In  the  diecusdon  of  this  question  I 
shall  not  consider  that  branch  of  the  case  which  is  founded  upon 
the  law  which  requires  the  vendee  not  to  mislead  the  vendor. 
While  I  have  be^t  unable  to  find  any  authorities  that  hold  that 
the  words  "ore  bodjr"  are  synonymous  with  or  the  equivalent 
of  the  words  "lode,"  "vein,"  or  "ledge,"  and  therefore  have 
some  doubt  as  to  whether  the  finding  tint  no  lode  or  vein  of  ore 
was  known,  or  had  been  diseorered,  is  responsive  to  the  allega- 
tion that  the  defendant  had  discovered  a  lode  or  body  of  ore, 
yet  I  desire  to  pass  by  that  matter,  which  may,  perhaps,  be 
more  technical  than  practical,  and  consider  that  portion  of  the 
action  which  has  its  foundation  in  the  law  of  agency. 

The  complaint  alleles,  among  other  things,  that  said  Porter 
(after  altering  the  employment  of  plaintiffs)  surreptitiously, 
fraudulently,  and  coUuaively,  for  a  consideration,  to  wit,  $1,000, 
paid  to  him  by  the  defendant,  in  violation  of  his  said  employ- 
ment of  tiieso  plaintiffs,  and  in  fraud  of  their  rights,  entered 
into  the  employmrait  of  the  defendant,  and  undertook  and  agreed 
to  assist  him  (the  defendant)  in  obtaining  the  Eureka  mining 
claims  from  theee  plaintiffs,  by  purchase  at  a  price  of  $2,200, 
or  a  price  greatly  below  its  real  value,  and  that  by  reason  of  said 


March,  1885.]      Stknott  v.  SHAuanNissT.  137 

Opinion  of  the  Court — Buck,  J.,  DiMenting. 

falee,  fratidDlait,  and  collnsiTe  acts  of  Porter,  and  the  misrep- 
resentations and  concealments  of  defendant,  the  plaintiffs  vera 
induced  to  part  with  the  property  in  question. 

I  presame  it  will  be  admitted  that  if  thia  allegation  is  tmfl 
the  plaintiffs  are  entitled  to  the  relief  demanded  in  the  com* 
plaint  This  seems  to  me  to  be  the  more  comprehenuve  and 
the  most  important  branch  of  the  case.  The  large  ore  body 
has,  in  the  progresa  of  the  trial  of  the  case,  as  is  usual,  attracted 
the  most  attention ;  but  the  gravameD  of  the  action,  it  seems  to 
me,  lies  in  this  charge  of  betrayed  confidence,  which  may  be 
true,  eren  if,  aa  a  matter  of  fact,  no  ore  vein  had  erer  existed 
within  the  mine.  This  branch  of  the  case  makes  the  relation  of 
Ur.  Porter  to  the  plainti&  and  defendant  a  vital  iesua  That 
issue  is,  Waa  he  an  agent  of  plaintiffs?  If  not  an  agent,  was 
he  a  principal  contracting  witii  the  plaintiffs  for  the  purchas- 
ing the  mine?  If  not  an  agent  of  plaintiffs,  was  he  an  agent 
of  defendant?  If  not  an  agent  of  defendant,  was  he  a  party 
in  interest  with  the  defendant?  If  not,  was  he  then  tiie  agent 
of  both  plaintiffs  and  defendant?  And,  if  so,  was  he  a  factor, 
brok»,  or  middleman  ?  The  law  of  the  case  is  different  in  the 
aerersl  relations,  and  cannot  be  determined  until  this  relation 
is  adjudicated.  The  plaintiffs  have  a  right  to  demand  a  find- 
ing of  fact  determining  this  matter.  I  am  unable  to  find  such 
a  one  in  the  deddon  of  the  case  by  the  court  below. 

The  second  alleged  finding  of  facts  details  a  conversation 
between  plaintiffs  and  Porter,  whereby  a  proposition  of  employ- 
ment is  tendered  by  plaintiffs  and  responded  to  by  Porter,  and 
closes  with  the  finding  as  a  fact  "that  Porter  was  not  invested 
with  any  authority  to  effectuate  a  sale  or  bind  the  plaintiffs  or 
the  title  to  the  mine."  The  vital  qaeetion,  however — Did  he 
have  any  authority,  and  if  so,  what  was  it? — ^is  not  determined. 

The  fifth  alleged  finding  of  facts  states  that  plaintiffs  in- 
formed Porter  that  they  would  sell  the  mine  at  $2,000,  but  that 
out  of  said  sum  they  could  pay  no  commission ;  but  there  is  no 
finding,  there  or  elsewhere,  as  to  whether  Porter  agreed  to  act 
as  thdr  agent  in  selling  it  at  that  price,  or  whether  he  agreed 
to  bny  it 

llie  findings  are  so  indefinite  that  different  minds  arrive  at 
different  conclusions  as  to  what  was  the  relation  of  the  parties. 
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Again,  looking  into  the  evidence  for  the  purpose  of  ascer- 
taining whether  the  finding  that  Potter  waa  not  inveflted  with 
authority  to  sell  or  to  bind  the  mine,  it  seema  that  all  the  evi- 
dence on  that  point  is  directly  at  variance  with  the  finding.  In 
determining  the  authority  of  Porter,  on  the  theory  that  he  was 
employed  by  plaintiffs,  we  must  look  at  what  he  wu  employed 
to  do,  and  not  what  he  did  under  the  employment.  Synnott, 
one  of  the  plaintiffs,  testified:  "I  told  Porter  if  he  would  sell 
the  Eureka  for  $2,500  we  would  give  him  ten  per  cent.  Porter 
replied,  if  be  got  through  trying  to  sell  the  Homestake  he  would 
try  and  sell  ours."  Again,  Synnott  says:  "I  told  him  I  would 
give  ten  per  cent  if  he  sold  the  mine,"  etc.  Again,  Porter  him- 
self eays,  "Synnott  and  Welch  gave  me  a  sort  of  verbal  bond  if 
I  would  sell  the  property,"  etc  He  adds,  "I  made  a  sale  to 
Wall."  On  page  64  of  Transcript  Porter  says,  "They  told  me 
if  I  could  sell  for  them  and  bring  them  $2,000,  that  was  all  they 
asked."  On  page  63  he  says :  "I  had  authority  to  sell  the  mine 
from  about  the  middle  of  June.  I  made  sale  of  it  on  the  5th 
of  July."  It  is  claimed  that  it  appears  from  what  be 
did  that  he  had  no  authority  to  selL  But  the  charge  is  that  he 
did  not  do  as  he  had  agreed  to  do,  and  it  would  be  a  dangerous 
practice,  if,  on  such  a  charge,  we  should  determine  what  he  was 
authorized  to  do  by  what  he  actually  did.  I  am  unable  to  see 
that  this  finding  of  fact  is  supported  by  the  evidence;  it  seems 
rather  to  be  directly  contrary  to  the  evidence  of  the  contracting 
parties. 

If  I  understand  the  opinion  of  the  majority  of  the  court.  Just 
read,  it  is  based  upon  the  theory  that  the  findings  are  sufficient 
to  show  that  Mr.  Porter  had  a  contract  or  verbal  agreement  with 
plaintiffs  whereby  he  had  what  is  sometimes  called  an  option  to 
sell,  and  that,  under  said  authority,  he  had  a  right  to  sell  and  to 
appropriate  to  himself  all  that  he  might  get  over  $2,000.  The 
words  of  the  parties  are  that  he  is  to  sell.  Nothing  is  said  of  an 
option.  Porter,  says  that  he  called  it  a  verbal  bond.  I  am 
unable  so  to  construe  their  contract.  The  stipulation  that  he 
was  to  have  all  over  $2,000  if  he  should  sell  (if  such  there  was) 
was  simply  the  measur*  of  his  compensation.  It  could  not  alter 
his  relations  to  the  plaintiffs,  or  his  obligations  to  them.  Assum- 
ing the  findings  to  show  such  a  contract,  I  am  unable  to  see 
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that  Porter  stood  in  any  other  relation  than  agent  of  plaintiSs. 
If  I  understand  the  nature  of  the  contract,  often  made  by 
miners,  which  is  referred  to  as  bonding  a  mine,  it  is  an  agree- 
ment between  two  priocipBlB,  to  the  effect  that  one  will  sell  to 
the  other  at  a  stipnlated  price  within  a  given  time.  In  Finerty 
V.  Fritz,  1  Morr.  Min.  Uep.  439,  cited  in  the  opinion  of  the  court, 
snch  a  contract  is  held  to  be  a  sale.  The  agreement  between 
plaintiffs  was  not  such  a  bonding,  for  Porter  himself  testifies 
that,  "I  never  made  a  bargain  to  buy  the  property  or  an 
arrangement  to  buy  it."  On  page  78  of  Transcript  he  says : 
"They  or  I  could  have  made  a  sale  at  any  time."  If  words  are 
to  be  interpreted  according  to  their  ordinary  import.  Porter 
was  employed  to  assist  plaintiffs  to  sell  the  mine,  first,  at  a 
compensation  of  ten  per  cent  on  the  purchase  price,  if  sold; 
afterward,  desiring  to  increase  his  compensation,  he  told  the 
plaintiffs  he  could  only  sell  the  mine  for  $1,800.  This  was  not 
true.  He,  in  fact,  did  sell  it  for  $3,300.  He,  however,  as  Syn- 
nott testifies,  left  them  with  the  impression  that  he  could  not  do 
better  up  to  the  time  of  the  sale.  The  plaintiffs  did,  indeed,  get 
$2,200  in  consequence  of  a  third  party.  Oilman,  offering  them 
that  amount.  By  chance,  they  protected  themselves  to  that 
amount  against  the  duplicity  of  their  own  employee.  Through 
the  representation  of  Porter  that  he  could  not  sell  for  more  than 
$1,800,  and  being  greatly  in  need  of  money,  the  plaintiffs  were 
induced  to  agree  to  take  $2,000.  This  agreement,  however,  did 
not  relieve  Porter  of  his  obligation  as  an  agent  to  deal  honestly 
with  his  principals,  and  give  them  all  the  knowledge  that  he 
possessed  concerning  the  value  of  the  mine.  He  testifies  that  he 
concealed  the  find  for  the  reason  that  had  they  known  of  it  they 
would  not  have  sold  for  that  price. 

Again,  it  is  claimed  that  if  the  findings  show  employment  of 
Porter  by  plaintiffs,  he  was  simply  a  middleman  to  bring  the 
parties  together,  and  that  he  could  lawfully  take  pay  from  either, 
I  understand  the  authorities  to  be  that,  while  a  middleman  may 
sometimes  take  pay  from  both  seller  and  purchaser,  he  must 
always  deal  with  the  utmost  fairness  with  each.  An  analysis  of 
the  term  affords  the  best  eiplanation  of  the  legal  obligations  of 
the  parties;  a  man  standing  in  the  middle  between  two;  in 
the  center.    "Center"  is  defined  to  be  a  point  equally  distant 
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from  the  estremities.  The  middleman  must  be  and  remain 
equally  remored  in  intereat  from  the  two  for  whom  he  contracts. 
If  he  varies  from  this,  even  in  the  estimation  of  a  hair,  and 
gives  to  one  knowledge  or  advantage  which  he  withholds  from 
the  other,  he  loses  his  position  as  a  middleman,  and  in  the  realm 
of  equity,  the  law  will  hold  him  responsible  for  the  position 
which  he  really  assumes,  rather  than  that  which  he  advertises 
to  occupy.  Can  it  be  said  that  Hr.  Porter  stands  equidistant 
between  the  plaintiffs  and  defendant,  when  he  testifies  that  "I 
did  not  inform  the  plaintiffs  of  the  fact  of  my  finding  ore?  1 
reporfed  it  to  Colonel  Wall."  And,  again,  "I  told  Colonel  Wall 
1  wanted  one-fourth  of  the  mine,"  and  that  he  actually  received 
$1,000  in  lieu  of  the  quarter  interest  therein. 

In  Walker  v.  Osgood,  d8  Mass,  351,  93  Am.  Dec.  163,  and 
note,  Wells,  J.,  says:  "PlaintiiTs  employment  as  a  broker, 
even  if  he  had  no  authority  to  bind  his  principal,  and  was  in- 
trusted ^vith  no  discretion  in  fixing  the  terms  of  exchange,  and 
his  only  service  was  to  bring  the  parties  together,  he  was  hound 
to  perform  that  service  in  the  interest  of  the  party  who  employed 
him."  To  a  certain  extent,  and  for  certain  purposes,  by  the 
understanding  and  usage  of  business  and  the  nature  of  his  em- 
ployment, a  broker  is  authorized  to  act  for  both  parties;  but 
what  he  does  in  any  relation  he  does  as  an  indifferent  person, 
and  not  in  the  interest  of  either  party.  It  is  claimed  on  the  part 
of  the  appellants  that  there  is  no  finding  aa  to  the  fraud  of 
defendant  or  his  collusion  with  Porter. 

In  Harris  v.  Bums,  61  Cal.  538,  the  court  say  if  the  trial 
court  fail  to  find  on  an  issue  of  fraud  raised,  the  judgment  will 
be  reversed. 

In  Le  Clert  v.  Oullahan,  52  Cal.  254,  the  court  eays :  "Upon 
the  issue  of  fraud  thus  tendered  the  findings  are  entirely  silent 
The  cause  is  not,  therefore,  in  a  condition  to  be  decided."  In 
the  case  at  bar  it  is  claimed  that  if  there  is  no  direct  finding  as 
to  fraud  euch  probative  facts  are  found  as  necessarily  determine 
the  question  of  fraud.  If  this  is  true,  it  must  be  that  it  does 
BO  by  alleging  all  the  facts,  circnnistances,  and  acts  of  the 
parties  connected  with  the  transaction,  in  any  way  bearing  upon 
the  question  of  fraud.  But  an  analysis  of  the  findings  will 
show  that,  while  they  set  out  as  facts  the  conversation  of  the 
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parties  as  to  the  c(mtract  of  the  parties,  the  eridence  of  Porter 
bearing  on  this  question  is  entirely  omitted.  He  Bays:  "I  did 
not  inform  plaintiffs  about  the  finding  of  the  ore,  for  the  reason 
that  I  did  not  think  it  to  be  to  my  interest.  I  wbs  working  for 
my  own  interest,  and  not  theirs."  Also  the  evidence  of  Mr. 
Synnott:  "Porter  told  ns  the  most  he  could  get  was  $1,800. 
That  was  the  understanding  between  ns  until  the  sale." 

If  Porter  was  in  the  employment  of  plaintiffs  he  had  no  right 
to  work  for  his  own  interest  and  not  theirs.  If  there  was  fraud, 
it  arose  from  this  very  working  for  his  own  interest  to  the  injury 
of  his  employers;  and  if  defendant  was  in  colluaioii  with  this 
working  for  his  own  interest  instead  of  his  employers',  the  fraud 
attaches  to  him  also.  Hence  the  defect  in  the  findings  upon  the 
question  of  fraud. 

In  Norris  v.  Tayloe,  49  IlL  17, 96  Am.  Dec.  668,  and  reported 
in  1  Morr.  Uin.  Rep.  383,  is  a  ca«e  so  nearly  like  the  one  at  bar 
that  it  seems  to  me  to  determine  this  controversy,  provided  the 
findings  should  establish  the  facts.  The  principles  involved  in 
this  case  are  fully  discussed.  Whether  they  do  apply,  or  what 
principles  of  law  apply  to  the  case  at  bar,  can  only  be  deter- 
mined when  the  issues  of  fact  in  the  case  are  adjudicated.  The 
question  of  the  agency  of  Porter,  the  question  of  fraud  of  Porter, 
and  the  coUnsion  of  the  defendant  in  such  fraud,  if  any 
existed,  are  the  vital  issues  upon  that  branch  of  the  case  which 
I  am  diacuBsing.  I  am  unable  to  understand  the  findings  of  the 
court  below  as  determining  these  issues,  and  I  am  therefore 
obliged  to  dissent  from  the  opinion  of  the  court  as  just  read. 


(Uarch  2,  I88S.) 

SCHENK  V.  BIHDSEYB. 
[a  Pac  128.] 
EsTBT   or   Jddshxiit   m   VacatioK.— Under   our   Civil    Practice    Act 
«  judgment  or  order  of    ttie   district    court    may  be    entered  in 
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iba  defendant  had  been  personally  aeired  t^  ■ummons  in  the  city 
In  which  the  foreign  court  ie  held,  that  he  appeared  in  the  action 
by  couneel,  that  thereafter  judgment  waa  newly  given,  and  that 
the  court  rendering  the  judgment  was  a  court  of  record,  which, 
under  the  lawB  of  New  York  had  jurifdiction  of  tbs  subject 
matter  of  the  action,  is  sufficient. 

APPEAL  from  District  Court,  Lemhi  County.    Affirmed. 

Charles  A.  Wood,  for  Appellant. 

The  names  of  defendants,  John  Doe  and  Bichatd  Boe,  are 
fictitious,  and  it  is  nowhere  alleged  in  the  complaint  that  their 
real  names  are  unknown.  (Code  of  Idaho,  sec.  268;  People  v. 
Hemans,  45  Cal.  692 ;  1  Estee  on  Pleadings,  147.)  In  an  actic»i 
upon  a  joint  contract,  whenever  the  court  has  jurisdiction  of  the 
subject  matter,  service  of  process  upon  one  of  the  joint  con- 
tractors will  give  the  court  jurisdiction  of  the  person  served,  and 
a  court  may  have  jurisdiction  of  the  person  of  one  defendant 
and  not  of  the  others ;  but  it  would  be  impossible  for  a  court  to 
have  jurisdiction  of  the  subject  matter  as  to  one  defendant  and 
not  as  to  the  others.  The  personal  service  of  process  in  the  city 
of  Brooklyn  was  the  only  way  the  said  court  could  acquire  juris- 
diction of  the  subject  matter  of  the  action.  (Freeman  on 
Judgments,  sec  120.) 

Johnson  &  Onderdonk,  for  Respondents. 

Where  a  cause  of  which  Wie  court  has  jurisdiction  is  tried  at 
chambers  by  consent  of  the  parties,  the  judgment  rendered 
therein  is  not  necessarily  void  for  want  of  a  trial  in  open  court 
(Ex  Parte  Bennett,  44  Cal.  84;  Ogbum  v.  Conner,  46  Cal.  353, 
13  Am.  Rep.  213.)  This  appeal  is  brought  up  simply  upon  the 
record,  or  jndgment-roll,  and  all  the  presumptions  are  in  favor 
of  its  correctness.  The  New  York  judgment  is  in  the  nature  of 
a  joint  contract,  and  may  be  enforced  by  action  thereon 
against  one  or  all.  (Johnson  v.  Smith,  14  Abb.  Pr.  421.) 
A  several  judgment  may  be  properly  rendered  whenever  a  sev- 
eral action  can  be  sustained.  (Harrington  v.  Bigham,  IB  Barb. 
33;  Parker  v.  Jackson.  16  Bart.  33.)  There  being  no  hill 
of  exceptions  in  this  case  there  is  nothing  before  this  court  to 
consider.  No  alleged  error  can  be  considered  by  this  court  unless 
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incorporated  into  a  bill  of  exceptions,  and  thoe  made  part  of  the 
record.  There  is  no  distinction  in  this  respect  between  excep- 
tions saved  by  the  statute  and  other  exceptions.  (Fox  v.  West, 
1  Idaho,  782.) 

Per  CURIAM. — ^This  Is  an  appeal  from  a  judgment  entered 
against  the  defendant,  Joseph  W.  BirdseTe,  in  Lemhi  county. 
The  record  brought  here  shows  that  the  cause  was  heard  and 
evidence  taken  in  open  court,  and  that,  by  agreement  of  parties, 
the  cause  was  taken  under  advisement,  to  be  decided  in  vacation ; 
and  that  it  was  so  determined,  and  the  findings  and  judgment 
signed  by  the  trial  judge  were  filed  and  entered  by  the  clerk. 
This  is  now  claimed  to  he  error.  We  think  section  S9  of  our 
Civil  Practice  Act  fully  authorizes  this  proceeding.  Counsel 
fOT  appellant  contends  that  the  complaint  is  not  sufficient  to 
support  the  judgment.  The  action  is  founded  on  a  judgment 
recovered  against  this  defendant  in  the  city  court  of  Brooklyn, 
in  the  state  of  Kew  York.  As  appears  from  the  complaint 
herein,  the  judgm^it  sued  on  was  joint  as  to  Birdseye  and 
others,  and  several  or  personal  as  to  Birdseye.  The  complaint 
alleges  that  Birdseye  had  been  personally  served  by  summons  in 
the  dty  of  Brooklyn,  and  that  he  appeared  in  the  action  by 
counsel  and  that,  thereafter,  judgment  was  duly  given.  It  is 
also  alleged  that  the  dty  court  of  Brooklyn  was  a  court  of 
record,  and  that,  under  tiie  constitation  and  laws  of  the  state 
of  New  York,  It  had  jurisdiction  of  the  subject  matter  of  the 
action.  This  seems  to  us  sufficient  in  this  respect;  and,  as 
there  is  no  bill  of  exception  or  statement,  there  is  no  other  ques- 
tion for  considenition. 

Judgment  affirmed. 

Morgan,  C.  J.,  and  Broderick  and  Buck,  JJ.,  concurring. 


RlBOBADO  r.   QCANO  PANQ  MiN.  Co.  [Sup.  CL 

Argument  for  Keepondenta. 


(Hsrch  2,  18B0.) 

BIBOBADO  T.  QUANG  PANG  MINIK 0  COMPANY. 
[6  Pm.  12S.] 

UiNES — CrsToiis  AND  Bbqulatiohs  or  Mana — PnswFTioiiav^ 
Miner's  cuatonu  and  r^^Ialions  once  adopt«d  ara  pranmed  to  b« 
axiBting  and  in  force  until  the  oontrai;  is  proven;  and  in  aetiona 
concerning  mining  claimi  under  saction  486  of  our  Code  of  Ovil 
Procedure  proof  thereof  must  be  admitted,  and,  when  not  in  oon- 
flict  with  the  lawi  of  the  territorj,  must  gorem  the  deciiion  of 
the  action. 

Appbal — TiSTasaB — Kxntw  on  Appeal. — On  appeal  a  finding  of  fact 
will  not  be  reviewed  onleas  the  evidence  upon  the  trial  in  reference 
thereto  is  fully  and  clearly  reported  in  the  record. 

Sam — DiBTuSBiiia  FiiroiNas — Ibbelkvadt  Tanasa. — If  the  findings 
of  fact  Buatalned  the  oouclusionH  of  Uw,  the  judgment  below  will 
sot  be  disturbed  on  appeal  rimply  for  the  reason  that  some  of 
the  findings  ol  fact  and  the  conclusions  of  law  are  Irrelevant. 
(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Lemhi  Countj.     Affirm wi, 

Charles  A.  Wood,  for  Appell&Dts. 

The  owner  of  mining  ground  has  a  right  to  prohibit  the 
erection,  construction,  or  maintenance  of  any  cut,  diteh,  or 
embankment  upon  his  ground,  and  to  remove  the  same,  or  any 
other  obstruction  placed  or  constructed  thereon,  without  this 
express  permission,  unless  the  right  is  given  by  soitie  iTiining 
custom  or  regulation.  (Coma  v.  Freitas,  43  Cal.  339;  Tiicomb 
V.  Kerlc.  61  Cal.  289.)  When  a  right  of  a  party  to  TtiinJng 
ground  or  the  use  of  water  once  attaches,  it  remains  in  that  party 
or  his  assigns,  until  abandoned,  unless  destroyed  by  some  lav  or 
local  custom.  As  the  mining  law  of  a  district  must  not  only  be 
estabUshed,  but  in  force  at  the  time  when  its  operation  is 
claimed,  it  is  void  whenever  it  falls  into  disuse  or  is  generally 
disregarded,  and  the  question  whether  it  is  in  force  at  a  given 
time  ia  a  matter  of  evidence  to  be  decided  by  the  jury.  {Harvey 
V.  Ryan,  42  Cal.  627.) 

Huston  &  Gray,  for  Bespondents. 

Upon  the  proposition  of  the  right  to  run  the  ditch  acroas 
defendants'  mining  ground,  we  submit  the  following  authorities: 
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BeT.  Stats.,  sec.  3339;  Notevxm  v.  Storrit.  1  Mont  311;  Lam 
Idaho  Ter.,  »th  SesB.,  p.  70;  Laws  Idaho  Ter.,  llth  SesB.,  p.  266; 
Cave  V.  Crafts,  63  CaL  135.  FlaintiSB  have  a  title  to  said  ditch 
and  vat«r  b;  prescription.  (American  Co.  v.  Bradford,  37  CaL 
360;  Crandall  v.  Woods.  8  Cal.  136;  Union  Water  Co.  v.  Crary, 
25  Cal.  604,  85  Am.  Dec.  145;  Cave  v.  CrafU,  53  Cal.  135.) 
Plaintiffs  had  a  right  to  appropriate  the  surpluB  water.  The 
ri^t  of  defendAotB'  grantors  was  fixed  by  their  appropriatlan. 
(Kid  V.  Laird,  15  CaL  161,  76  Am.  Dec.  472 ;  Smith  v.  O'Hara, 
43  Cal.  371;  Siggina  v.  Barker.  43  CaL  233;  McKinney  v. 
Smith.  21  Cal.  333;  Nevada  Water  Co.  v.  Pomlt,  34  CaL  109, 
91  Am.  Dec  685;  Lobdell  v.  Simpson.  2  Nev.  277,  90  Am.  Dec. 
537;  Proctor  v.  Jennings,  6  N«v.  83,  3  Am.  Rep.  340;  Bamo  v. 
Sabron,  10  NeT.  217.)  A  new  trial  will  not  be  granted  except 
upon  subetantial  grounds.  (3  Qraham  and  Waterman  on  New 
Trials,  48-60.)  An  erroneous  finding  upon  an  immaterial  point 
will  not  justify  granting  a  new  triaL  (Lovell  v.  Frost,  44  CaL 
471.)  K^or  for  an  error  favorable  to  the  defendants.  (Wilkinson 
V.  Parrot,  32  CaL  103.)  That  the  judgment  is  broader  than  the 
facta  alleged  and  found  will  justify  is  no  ground  for  a  new  triaL 
(Shepard  v.  McNeil.  38  Cal.  72 ;  Moore  v.  Murdoch,  26  Cal.  534; 
Amslie  v.  Idaho  World  Printing  Co.,  1  Idaho,  641.) 

BUCK,  J. — Appeal  from  an  order  overruling  motion  for  a 
new  trial.  This  is  an  action  for  damages  by  Diego  Riborado 
et  aL,  plaintiffs,  against  the  Quang  Pang  Mining  Company, 
defendants,  for  an  alleged  injury  by  defendants  to  the  ditch 
and  dam  of  plaintiffs.  The  plaintiffs*  ditch  for  about  one 
thousand  feet  is  upon  the  mining  claim  of  defendants.  The  ' 
plaintiffs'  dam  or  dams,  built  for  the  purpose  of  turning 
water  from  Sharkey  creek  into  it,  are  situated  off  and  out- 
side of  the  Discovery  claim,  owned  and  worked  by  defend- 
ants, upon  old  dig^ngs,  washed  out  and  abandoned.  The 
defendants'  claim,  known  as  the  "  Discovery  claim,"  is  the  prior 
location,  and  the  plaintiffs'  ditch  was  dug  across  it  without  any 
express  license.  It  was  rather  tolerated  than  permitted  by  de- 
fendants' granton,  with  the  understanding  that  defendants 
should  work  their  cUim  "just  as  if  no  ditch  was  there."  The 
ditch  of  plaintiffs  was  commenced  in  1868,  and  tbey  claimed 
Itaho,  Vol.  a— 10 
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the  right  to  put  it  across  defendaDts'  claim,  and  maintain  it 
there,  by  rirtue  of  the  following  miners'  regulation  adopted  in 
1866,  to  wit:  "Each  claim  flhall  have  the  right  to  drain 
through  any  other  claim  or  claims,  hut  shall  confine  his  dtmip- 
ingg  to  his  own  groond."  The  appellants  claim  that  this  regu- 
lation was  Yoid  for  nonuser.  There  was  no  evidence  that  said 
regulation  had  either  fallen  into  disuse  or  had  been  superseded 
by  any  other.  On  the  contrary,  the  evidence  shows  that  the 
mining  district  is  still  in  existence,  and  that  the  two  claims  in 
dispute  had  heen  worked  almost,  if  not  quite,  continuously  all 
the  time  since  said  ditch  was  made.  If  there  is  any  custom  or 
r^ulation  modifying  this  regulation  of  1866,  the  defendants 
should  have  proven  it  on  the  trial.  {King  v.  Edwards,  4  Morr. 
Min.  Bep.  484.)  In  the  abnence  of  such  proof,  the  written  regula- 
tion, once  established,  is  presumed  still  to  exist  and  be  in  force. 
In  the  assignment  of  errors  it  is  claimed  that  the  fifth  finding 
is  unsupported  by  the  evidence.  That  finding  is  as  follows: 
"That  in  1879  the  defendants  washed  out  what  was  called  the 
lower  dam  of  plaintiffs,  and  set  fire  to  and  burned  the  upper 
dam."  The  error  to  this  finding  is  alleged  to  be  that  the  evi- 
dence shows  that  the  plaintiffs'  lower  dam  was  washed  out  in 
1878,  and  never  afterward  repaired;  that  the  dam  burned  was 
the  remnant  of  the  old  dam;  and  that  there  ia  no  evidence 
of  any  damage  to  plaintiffs  from  said  burning.  After  a  care- 
ful study  of  the  evidence  we  are  unable  to  say  that  there  ia 
error  in  this  finding.  The  evidence  brought  up  is  in  such  a 
confused  condition,  abbreviated  and  often  in  broken  sentences, 
wanting  eubstantives  and  predicates,  that  it  is  quite  impossible 
to  determine  as  to  many  matters  given  in  evidence.  It  is  ad- 
mitted upon  the  argument  that  there  was  a  good  map  of  the 
grounds  in  dispute  in  the  court  below.  This  map  is  not  here. 
The  locaticms  of  these  dams  were  explained  to  the  court  below 
by  reference  to  the  map,  which  is  not  in  the  transcript.  It 
is  therefore  impossible  for  us  to  say  that  the  finding  was  not 
supported  by  evidence.  To  the  further  objection  to  this  find- 
ing, to  wit,  that  there  is  no  evidence  of  damage  from  said  burn- 
ing, it  is  sufficient  to  say  that  the  evidence  of  plaintiff  seta 
the  damage  of  1879  at  $350.  This  damage  resulted  from 
cutting  out  the  dam,  and  loss  of  time. 
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The  second  error  assigned  is  that  the  seventh  finding,  to  wit, 
that  in  1881  defendants  washed  oat  plaintiffs'  dam  and  filled 
plaintiffs'  ditch  with  tailings  to  snch  an  extent  as  to  rain  their 
season's  work,  ie  contrary  to  the  pleadings  and  nneupported  by 
evidence.  The  evidence  of  plaintiffs  upon  that  subject  was :  - 
"In  I88I  the  pole  finme  so  placed  filled  np  the  ditch  level 
with  sand.  They  waehed  away  everything.  Lost  all  the  stim- 
mer's  water."  "The  pleadings  allege  that  in  1881  the  defend- 
ants wrongfully  and  unlawfully  cut  and  injured  tiie  ditch  and 
dam  of  plaintiffs."  We  think  the  finding  that  defendants 
washed  oat  the  dam  and  filled  up  plaintiffs'  ditch  to  such  an 
extent  as  to  prevent  their  using  it  for  a  year  is  fairly  reepon- 
eive  to  tiie  allegation  that  they  cut  and  injured  it.  The  ap- 
pellants assign  as  error  the  conclusion  of  lav  that  the  defend- 
ants are  liable  to  plaintiffs  for  the  amount  of  damages  unnec- 
essarily done  by  them  in  the  years  1879,  1880,  and  1881.  This 
finding  is  general,  and  sustained  by  &e  fifth  finding  of  fact, 
to  wit:  That  in  the  year  1879  defendants  washed  out  what  was 
called  the  lower  dam  of  plaintiffs  and  set  fire  to  and  burned 
the  upper  one.  Allowing,  as  was  claimed  upon  the  argument, 
that  the  evidence  shows  that  the  lower  dam  was  washed  out 
in  1878  and  never  afterward  replaced,  which  does  not  seem 
clear  to  us,  yet  the  burning  of  the  upper  dam  would  be  suffi- 
cient to  Bostain  the  finding.  This  dam  was  not  on  the  Dis- 
covery claim.  It  was  on  ground  abandoned  and  worked  out 
and  open  to  alL  There  is  some  pretense  that  defendants  were 
washing  the  old  tailings,  but  there  is  no  evidence  that  they 
had  any  claim  there  that  would  justify  their  washing  away 
or  destroying  plaintiffs'  dam. 

It  is  also  claimed  that  the  following  conclnsion  of  law  ia 
erroneous,  to  wit :  The  plaintiffs  have  the  right  to  convey  said 
water  over  the  mining  ground  of  defendants,  by  ditch  and  flume, 
to  their  mining  ground  below;  subject,  however,  to  the  right 
of  defendants  to  work  their  mining  ground  over  which  said 
ditch  mns,  doing  no  unnecessary  damage;  subject,  aleo,  to 
the  defendants'  right  to  recover  damages  from  plaintiffs  for 
snch  easement,  if  any  occurred.  We  think  this  general  propo- 
sition of  law  is  clearly  sound.  The  mining  regulation  quoted 
above  has  the  force  of  law,  and  section  486  of  our  Code  of  Civil 
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Procedura  makea  it  evidence  in  actions  concerning  mining 
claimB.  It  is  claimed  that  the  law  as  laid  down  by  the  court 
was  irrelevant,  and  not  responsive  to  the  finding  of  fact. 
Possibly  this  may  be  true,  yet  we  can  see  no  injury  which  its 
enunciation  has  done  ttie  defwidants.  Admitting  that  the  dxth 
and  eerenth  findings  do  not  bring  the  case  within  this  law, 
rtill  we  are  of  the  opinion  that  the  fifth  finding  of  fact  anstaina 
the  concluMon  of  law,  and  the  judgmeat  v  therefore  afiarmed. 

Morgan,  C.  J.,  and  Broderick,  J.,  concurring. 


(Jrdu&tt  2S,  1B8S.) 
MOTHEEWEIiL  y.  TATLOB. 

[9  Pfto.  417.] 

PuonCK— Von)  Uiidietakihd  oit  Affbal.— When  «ii  appeal  U 
takea  from  the  judgment,  »1bo  from  an  order  refusing  a  nair 
trial  In  the  same  case,  and  an  undertaking  given  in  the  sum  of 
three  hundred  dollars  in  auch  an  appeal,  the  bond  it  void  and 
the  appeals  should  be  diimissed. 

Savx — PRESEinTHQ  New  Bond  oh  Appeai.. — When  an  undertaking 
OR  an  appeal  is  void,  the  filing  of  a  new  and  sufficient  under- 
taking at  the  hearing  of  motion  to  dismiss  the  appeal  will  not 
avail  the  appellant. 

APPEAL  from  District  Court,  Ada  County.  Appeal  dia- 
miwed, 

L.  Vineyard,  for  Appellants. 

F.  E.  Ensign,  for  Itespondent. 

tHo  briefs  on  file  in  this  case. 

HAYS,  C,  J. — This  is  a  motion  by  respondent  to  dismiss 
the  appea]  from  the  order  denying  motion  for  a  new  trial, 
also  from  the  judgment  of  the  court  below,  on  the  ground, 
among  other  things,  that  the  undertaking  is  insufficient  and 
void.  The  appeal  and  the  undertaking  in  this  case  are  suIh 
Btantially  like  those  in  Maihison  v.  Leland,  1  Idaho,  713 ;  Eddj/ 
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V.  Van  Ness,  6  Fac.  115.  The  appellant  eeeks  in  each  of  these 
csees  to  appeal  txoai  th«  order  denying  a  new  trial,  and  from 
the  jadgment  therein. 

The  undertaking  in  this  case,  among  other  things,  Bets  ont 
that  whereas  the  plaintiffs  appeal  to  the  eupreme  conrt  of  the 
territory  of  Idaho  from  the  judgment  and  decree  made  and 
entered  against  said  plaintiffs  in  said  action,  etc ;  and  that 
tiie  pl&intiSB  also  appeal  to  said  supreme  court  from  the  order 
of  said  district  coart  overriding  plaintiffB'  motion  for  a  new 
trial  in  said  action;  and  ttien  undertakes  to  pay  all  damages 
awarded  against  them  on  appeal,  or  on  a  dismissal  thereof,  not 
esceeding  the  sum  of  $300.  It  was  held  by  this  court  in  the 
ca«e  of  Mathiaon  v.  Lsland,  supra,  that  snch  an  undertaking 
cDvers  but  one  appeal,  and  that  it  was  impossible  upon  inspec- 
tion to  determine  to  which  appeal  it  applied,  and  that  neither 
the  appeal  from  the  order  or  from  the  judgment  was  well 
tak^  and  therefore  the  appeal  was  dismissed.  It  was  held 
in  Eddy  v.  Tan  Ness,  supra,  that  such  an  undertaking  was 
Toid,  and  therefore  there  was  no  undertaking  in  either  appeal, 
and  in  that  case  also  the  appeal  was  dismissed. 

Upon  the  hearing  of  motion  to  dismiss  appeal  appellants 
presented  to  this  court  two  good  and  suEBd^t  undertakingB, 
approved  by  a  justice  of  the  supreme  court,  and  asked  that 
the  same  be  filed  pursuant  to  section  657  of  the  code.  In  the 
case  of  Smery  v.  Langley,  1  Idaho,  694,  tlie  undertaking  was 
dmply  ineniBcient,  while  in  this  case,  following  the  former 
adjudications  of  this  court,  the  undertakiiig  is  void.  We  are 
aware  the  practice  has  been  different  in  C^fomia  from  what 
it  is  in  this  territory;  but,  after  an  examination  of  the  authori- 
ties cited,  are  satisfied  tiiat  the  courts  of  that  state  are  guided 
more  by  precedent  than  by  sound  legal  principle  in  this  class 
of  cases.  It  seems  from  the  former  adjudications  of  this  court 
that  a  distinction  has  been  drawn  between  ihe  insufficient 
undertaking  and  the  one  that  is  void.  We  must  therefore  hold 
tiiat  the  fiUng  of  sufficient  undertaking  at  the  hearing  of  mo- 
tion to  dismiss  will  not  avail  the  appellants. 

The  appeal  is  dismissed,  without  prejudice  to  another  appeaL 
Buck  and  Broderick,  JJ.,  concur. 
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Argoment  lor  RoapondBntH. 


(Hsroh  2,  1B85.) 

LUPKINS  T.  C0LIJN3. 
[7  Pm.  OS.] 
Bali  or  CHAmu— mimT— Thibd  PAirnxa.— When  prop*rtj 
■old  in  good  hitik  is  at  the  time  in  the  care  and  ciutodf  of  the 
third  penon,  notica  to  said  person  of  the  aaid  uie  ia  auffident 
to  oonatitute  •  deliTer^  aa  to  subsequent  purohasera  or  attache 
ing  creditors. 

(Sfllabus  hj  the  court.) 

APPEAL  from  District  Conit,  Alturas  Couniy.     Berersed. 

Kimball  &  Heywood,  for  AppeUantg. 

An  erroneoufi  instruction  is  not  cured  by  another  instruction 
npon  the  same  subject,  which  is  correct,  onlees  the  former  ia 
specifically  withdrawn.  (MacKei/  v.  People,  2  Colo.  13 ;  Mur- 
ray V.  Commonwealth,  79  Pa.  St.  311;  RicB  v.  Oltn,  79  Pa. 
St  391 ;  Toledo  etc.  R.  Co.  v.  Shuciman,  60  Ind.  42 ;  Thomp- 
son on  Charging  the  Jnry,  sec.  69 ;  Sarriaon  v.  Spring  Valley 
etc.  Co.,  65  CaL  376,  4  Pac.  381.)  The  giving  of  inconsistent 
instructions  ia  error,  for  the  reason  that  the  jury  will  be  as 
likely  to  follow  the  one  as  the  other.  (Benschen  v.  O'Bannon, 
66  Mo.  289,  293 ;  Pond  v.  Wyman,  15  Mo.  175,  181 ;  Chicago 
etc,  B.  Co.  V.  Payne,  49  111.  499;  Clem  v.  State,  31  Ind.  480; 
Selin  V.  Snyder,  11  Serg.  &  E.  319 ;  People  v.  Campbell,  30  CaL 
312.) 

G.  L.  Waters,  L.  Vineyard,  F.  Oanahl,  and  Prickett  &  Lamb, 
for  Beepon  dents. 

A  party  who  negligently  or  culpably  stands  by  and  allows 
another  to  contract  on  the  faith  and  understanding  of  a  fact 
which  he  can  contradict  cannot  afterward  dispute  that  fact 
in  an  action  against  the  person  who  has  himself  assisted  in 
deceiving.  {Anderson  v.  Armstead,  69  HI.  452;  Stewart  v. 
Munford,  91  111.  58 ;  Mayer  v.  Erkhardt,  88  111.  542 ;  Nichols 
V.  Pool,  89  111.  491 ;  Lewis  v.  Lanphere,  79  III.  187 ;  Kinnear  v. 
Mackay,  85  111.  96 ;  Sebright  v.  Moore.  33  Mich.  92 ;  McNeil 
V.  Bank,  46  N.  Y.  326,  7  Am.  Rep.  341;  Moore  v.  Bank,  56 
N.  Y.  41,  14  Am.  Rep.  173;  McStea  v.  Matthews.  50  N.  Y. 
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166;  Detcey  v.  Field,  4  Met   (Mass.)  381,  38  Am.  Dec  376, 
aod  note.) 

BUCK,  J. — This  wm  an  adaon  of  claim  and  fleliyety,  tried 
at  the  Jane  t^m  of  tiie  district  conri;,  1884.  The  action  vas 
bronght  to  recover  the  posBeeaion  of  six  mulee,  claimed  to  have 
been  bon^t  by  plaintiff  of  Adams  &  Cnnninghaoi  by  bill  of 
sale,  dated  November  22,  1883.  The  defendants  claimed  title 
to  the  propert;y  by  virtue  of  a  bill  of  sale  from  the  same  ven- 
doia,  dated  November  21,  1883.  At  the  time  the  first  bill  of 
sale  was  ezecnted  and  delivered  to  defendants,  the  properi? 
was  in  the  care  and  custody  of  the  plaintiff  on  the  roadbed  of 
the  Oregon  Short  Line  Sailrood,  then  being  constructed.  The 
biU  of  sale  was  made  at  Focatello,  Idaho,  and  the  property 
vas  about  fiftf  miles  from  tiiere.  The  six  mules  were  a  poT< 
tion  of  serenty-one  animals,  included  in  the  sale  to  defend- 
ants. Lufkins,  the  plaintiff,  was  in  charge  of  said  animals, 
SB  foreman  of  Adams  &  Cunning^iam,  the  vendors.  On  the 
morning  of  the  day  succeeding  the  sale  to  defendants,  Mr.  Ste- 
vens, one  of  the  firm  of  Stevens  &  Collins,  and  Mr.  Adams, 
one  of  the  vendors,  travelling  toward  the  place  where  the  ani- 
mals were,  met  the  plaintiff,  Lufkins,  and  Mr.  Adams  informed 
him  (tiie  plaintiff)  that  they  had  sold  the  stock  to  defend- 
ants, and  defendant  Stevens  thrai  and  there  hired  the  plaintiff 
to  coDtinne  in  charge  of  the  stock  as  the  foreman  of  the  de- 
fendants. The  plaintiff  then  agreed  to  accept  said  employ- 
ment, and  then  entered  into  tiie  services  of  defendants. 

The  said  stock  was  scattered  along  said  roadbed  some  twenty 
or  thirty  miles,  the  principal  portion  being  at  the  forty-third 
mile  station.  During  the  said  twenty-second  day  of  Novem- 
ber, the  plaintiff  Lofkins,  and  defendant  Stevens,  with  Mr. 
Adams,  traveled  over  the  line  to  said  forty-third  mile  station, 
where  all  the  stock  was  tamed  over.  During  the  evening,  while 
the  stock  was  coming  in,  Adams  &  Cunningham  executed  to 
plaintiff  the  said  bill  of  sale,  dated  on  the  32d,  in  which  they 
sold  all  "their  right,  title,  and  interest"  to  the  six  mules  in  dis- 
pute, the  said  stock  being  a  part  of  the  seventy-one  head  enum- 
erated in  the  bill  of  sale  to  defendant  made  the  day  before.  The 
plaintifE  took  possession  of  said  six  mules  before  they  had  been 
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turned  over  to  defendants,  and  defendants  afterward  took  them 
from  plaintiff,  and  still  hold  them  under  claim  that  ihe  title 
to  the  property  passed  to  them,  defendants,  on  the  morning  of 
the  S2d,  when  plaintiff,  having  them  in  his  possession,  first  re- 
ceived notice  of  the  sale  of  said  stock;  the  plaintiff,  on  the  con- 
trary, claiming  that  the  title  passed  to  him  on  obtaining  pos- 
session of  the  stock  on  the  evening  of  the  SSd,  the  defendants 
having  up  to  that  time  never  had  the  property  in  actual  poe- 
session  under  said  bill  of  sale. 

The  court  gave  the  following  instruction  to  the  jury  on  the 
request  of  the  appellants:  "When  property  sold  in  good  faith 
is,  at  the  time,  in  custody  of  a  third  person,  notice  to  him  of 
the  sale  is  sufKcient  to  constitnto  a  delivery,  as  to  subsequent 
purchasers  or  attaching  creditors."  This  instruction  is  the  law 
upon  that  point  (Benjamin  on  Sales,  p.  672,  sec.  675,  note  d; 
How  V.  Taylor,  52  Mo.  598;  Cofield  v.  Ciarh.  2  Colo.  101; 
Dempaey  v.  Gardner,  127  Mass.  381,  383,  34  Am.  Bep.  389.) 
This  court  also  gave,  at  the  request  of  respondent,  another  in- 
struction, in  which  the  following  language  is  used:  "But,  in 
order  to  constitute  such  delivery,  it  is  necessary  that  the  seller, 
purchaser,  and  third  party  should  all  agree."  To  this  modifi- 
cation of  the  former  instrnction  the  appellants  excepted,  and  as- 
sign the  same  as  error.  The  modification,  being  a  portion  of 
a  long  instruction  asked  for  on  the  trial,  probably  was  given 
without  observing  that  it  was  a  substantial  contradiction  of  the 
other  instruction.  It  seems  to  be  unsupported  by  the  author- 
ities,  and,  being  a  contradiction  in  terras  as  to  the  law  of  the 
case,  it  falls  within  the  rule  that  "the  giving  of  inconsistent  in- 
Btructiona  is  error,  for  the  reason  that  the  jury  will  be  as  likely 
to  follow  the  one  as  the  other,"  and  also  that  "an  erroneous  in- 
struction is  not  cured  by  another  instruction  upon  the  same 
subject  which  is  correct,  unless  the  former  is  specifically  with- 
drawn." {Hockey  v.  People.  3  Colo.  13 ;  Bice  v.  Olin,  79  Pa. 
St.  391;  Thompson  on  Charging  the  Jury,  sec  69;  People  v. 
Campbell,  30  Cal.  312.) 

The  bill  of  exceptions  contains  several  exceptions  to  the  rul- 
ing of  the  court  in  the  matter  of  instruetiona  to  the  jury,  and 
the  admisBion  of  evidence,  which  would  be  interesting  matters 
of  consideration;  but  the  views  of  the  court  upon  the  instruc- 
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tion  already  discussed  being  decisive  of  the  case,  the  limited 
time  at  the  disposal  oi  the  court  irill  prevent  a  moie  extended 
diecoseion  of  them. 
Judgment  reversed,  and  new  trial  granted. 

Morgan,  C.  J^  concnrs. 

BBODERICE;  J.— I  do  not  qnestion  the  lair  as  stated  in  the 
syllabns  of  this  case.  I  think  it  correct;  but  I  cannot  assent 
to  all  that  18  said  in  the  opinion. 


(Juniuy  25,  1886.) 
JONES  V.  QUANTSELL. 
[S  Fb«.  418.] 
Afkait— NonoK — Advxbhb  Pakty. — One  of  two  defendknta  appMr«d 
guiwall7    In    the   Actios,    the    other   apeeloUy,    and    moved   to 
qomih  anmmona,  after  which  joint  judgment  waa  rendered  against 
both  of  them,  and  the  one  who  appeared  Hpeclallj  appealed.     BeU, 
that  the  other  defendant  was  an  adverse  party  to  the  appeal,  and 
•honid  be  served  with  notice  thereof.         . 
Sua — Drsmasu.  ow  AfpulI.. — An  appeal  will  be  diimiHed  on  mo- 
tion when  all  the  adveiaa  parties  are  not  aerved  with  notice  of 
appeaL 

APPEAL  from  District  Courts  Altoras  Goun^.    Appeal  dis- 


A.  F.  Kontandon,  for  AppeUant  Ward. 

The  court  erred  in  overmling  appellant's  motion  to  quash 
service  of  summons  on  him,  and  in  Bustaining  respondent's  mo- 
tion to  quash  appellant's  motion,  and  for  this  purpose  appellant 
eould  appear  specially,  (Deideaheimer  v.  Brown,  8  Gal.  340; 
Gray  v.  HawBt,  8  Gal.  669;  Lyman  v.  Milton,  44  Gal.  631; 
Kent  V.  West,  50  GaL  185;  Linden  Gravel  Min.  Co.  v.  akeplar, 
53  CaL  245;  Lindl&-  v.  Flemming,  47  Gal.  614 ;  Elbridge  v.  Kay. 
45  CaL  49;  Lung  Chung  v.  N.  P.  R.  R.  Co.  (V.  S.  Dist.  Ct. 
Or.),  2  West  Coast  Hep.  88;  Atchison  etc.  By.  Go.  v.  Niahols 
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(Colo.),  6  West  Coast  Bep.  168;  HarJcnesa  v.  Hyde,  98  TJ.  3. 
476.)  There  was  no  waiver  of  special  appearance  on  motion 
to  quash  by  thereafter  filing  a  qualified  demurrer.  {Deides- 
heimer  v.  Brown.  8  CaL  340 ;  Gray  v.  Hawet,  8  CaL  669 ;  Lyman 
V.  Milton,  44  Cal.  631;  Kent  v.  West,  50  Cal  185;  Harknm  v. 
Hyde,  98  V.  S.  476.) 

Kingsbui;  &  McQowaa,  for  Respondent 

No  Bpecial  appearance  is  allowable  in  a  case,  except  to  raise 
jnriedictional  questions.  If  a  party  so  far  appears  to  call  into 
action  the  powers  of  the  court  for  any  porpose  except  to  decide 
upon  its  own  jtmsdiction,  it  is  a  full  appearance.  {Clark  v, 
Blackioell,  4  G.  Greene  (Iowa),  44;  Orantier  v.  Roaecranct,  27 
Wis.  488;  Anderson  v.  Cobum,  it  Wis.  658;  Curtis  v.  Jackson, 
23  Minn.  268.) 

HAYS,  C.  J. — This  was  an  action  brought  to  foreclose  a 
mortgage  given  by  defendants  to  respondent  oa  property  aitoate 
in  Alturas  county.  The  complaint,  among  other  things,  sets 
out  that  the  defendants  gave  their  joint  notes  to  respondent  for 
$860,  with  interest  thereon.  To  secure  the  payment  of  said 
notes  they  made,  executed,  and  delivered  their  joint  mortgage 
on  property  therein  described.  It  appears  that  Qaa  action  to 
foreclose  the  mortgage  was  duly  commenced,  and  defendant 
Quantrell  appeared  in  the  court  below.  Defendant  Ward, 
through  his  attorney,  appeared  specially,  and  moved  the  court 
to  vacate  the  service  of  tiie  snmmonB  on  account  of  alleged  de- 
fective service,  and  also  filed  and  served  a  demurrer  to  the  com- 
plaint. The  motion  and  demurrer  were  each  overruled,  and 
judgment  of  foreclosure  entered;  also  judgment  entered  for 
any  deficiency  that  might  be  found  due  after  applying  the  pro- 
ceeds from  sale  of  mortgaged  premises.  The  defendant  Ward 
appeals  from  said  judgment,  and  from  the  whole  thereof. 
Quantrell  does  not  appeal,  and  did  not  appear  in  this  court. 
The  notice  of  appeal  was  addres.=!ed  to  the  plaintiff  alone.  Upon 
the  heariog  of  the  case  respondent  asks  to  have  the  appeal  dis- 
missed, and  denies  the  jurisdiction  of  this  court  on  the  ground 
that  Quantrell  was  an  adverse  party  to  appellant,  and  that  no 
notice  of  appeal  was  given  to  him. 
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The  code  provides  that  &iij  party  ag^eved  may  appeal.  By 
the  term  "any  party"  we  understand  any  person  who  is  a  party 
to  the  action.  The  party  or  person  appealing  is  known  as  the 
appellant,  and  the  adverse  party  as  the  respondent.  The  ap- 
peal is  taken  by  filing  with  the  clerk  of  the  court  in  which  judg- 
ment ia  entered  a  motion  stating  they  appeal  from  the  judg- 
ment, or  eome  specified  part  thereof  (Code,  sec.  643)  and  serv- 
ing a  similar  notice  on  the  adverse  party. 

The  question  now  arises,  la  Quantrell  an  adverse  party  within 
the  meaning  of  this  section  of  the  code,  under  the  circumBtances 
of  this  case?  It  waa  held  in  Senter  v.  De  Bemal.  38  Cal.  637, 
that  every  party  whose  interest  in  the  subject  matter  of  appeal 
is  adverse  to,  or  will  be  affected  by,  the  reversal  or  modification 
of  the  judgment  or  order  from  which  the  appeal  has  been  taken, 
18  an  "adverse  party,"  within  the  meaning  of  the  code,  irrespec- 
tive of  the  question  whether  he  appears  upon  &.e  face  of  the 
record  in  the  attitude  of  plaintiff  or  defendant  or  intervener. 
Such,  in  substance,  has  been  held  by  many  other  authorities. 
Such  being  the  law,  we  must  hold  that  Quantrell  is  an  adverse 
party  from  the  facts  as  they  appear  in  this  case,  as  he  may  be 
serioaaly  affected  by  the  reversal  or  modification  of  the  judg- 
ment. He  should  therefore  have  been  served  with  the  notice 
of  appeal.  As  it  was  not  so  served,  and  he  has  not  appeared 
in  tMa  court,  the  appeal  must  be  dismiesed.  {Parker  v.  Denny, 
8  Waah.  Ter.  3G0,  7  Pac  892;  Luco  v.  Commercial  Bank  of 
San  Diego  (Cal.),  8  Pac.  274;  People  v.  Center,  66  Cal.  651, 
5  Pac  263,  6  Pac  481;  Miils  v.  Bromn,  16  Pet.  fi25.) 

It  is  BO  ordered. 

Buck  and  Broderick,  JJ.,  concur. 
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(Jmumt  eb,  ism.) 
PEOPLE  T.  O'CALLAGHAK. 

[0  Ptut.  4H.] 

BomcisK — Btatctobt  DmwmoM  ow  Mbbwcb.— The  trUtutoiy  ddl- 
nition  of  murder  of  the  flrgt  degree  la  >  distinot  and  mibatui- 
tive  definition,  and  axelude*  therefrom  oeiiain  homiddee  whidi 
would  be  murder  ftt  oomroon  lew. 

ImiorimiT — LAneuAOE  or  Statutk. — Aa  indictment  for  murder 
in  Uie  first  degree  must  be  ■ubetantiallf  in  Uie  language  of  tbtt 
etatute  defining  that  decree  of  tlie  offenee. 

8avs — CouuoiT  Lav. — An  indictment  for  murder  whloh  woald 
be  enfficient  at  common  law  is  not  necMMrily  u  for  murder  of 
the  fint  d^ree  under  the  statute. 

Sua — Cbuiikai,  PLEADnraa — Pkaotioe. — The  indictment  for  mur- 
der need  not  name  the  degree,  but  must  allow  bj  a  atetemoit 
of  facta  aubstantiallf  in  the  language  of  the  atatute  the 'highest 
grade  of  the  offrase  for  which  the  part;  charged  is  to  be  tried, 
and  then  a  conTictlon  may  be  had  for  any  lower  degree  included 
therein. 

iKDionanT— SumcnNOT  at — QuEsnoinira  ow  Afpeai. — The  in- 
dictment moat  support  the  Judgment,  and  this  queation  maf  be 
raised  for  the  fint  time  in  the  supreme  eourL 

SAin— Tkbdict — Modified  Tebdiot— PBUUHPnoif  on  Appeal. — 
Where  the  indictment  aufflcientlj  charges  murder  in  the  second 
degree,  and  the  verdict  Is  "guil^  of  murder  of  the  first  d<^ree 
aa  charged,"  and  there  ia  no  claim  that  the  verdict  is  not  sup- 
ported bj  the  eridenee,  and  no  other  error  appearing,  the  su- 
preme court  maj  treat  such  verdict  as  a  rerdict  for  murder  in 
the  second  degree  and  modify  the  judgment  of  the  court  below 
accordinglj. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Coxut,  Ringham  Cotmty.  Judg- 
ment modified  and  affirmed. 

Smith  &  Wright,  for  Appellant. 

D.  F.  B.  Pride,  Attorney  General,  and  H.  IC.  Bennett,  for 
the  People. 

No  briefs  found  on  file. 

BEODEEICK,  J.— The  defendant  vas  indicted,  tried,  and 
convicted  of  murder  in  the  first  degree,  and  sentenced  to  be 
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executed.  From  this  judgment  he  appeals,  and  asBignfl  as  error 
that  the  indictment  is  not  sufficient  to  support  the  verdict  and 
judgment.  The  indictment  charges  substantially  that  the  de- 
fendant feloniously,  TiUfullj,  and  of  his  malice  aforethought 
did  make  an  assaT^t  on  Thomas  Breen ;  that  the  defendant  fel- 
oniously, willfully,  and  of  his  malice  aforethought  shot  aud 
wounded  said  Bieen,  and  from  the  effects  of  the  vound  he  died. 

This  is  the  modem  common-law  form  for  charging  murder, 
and  the  first  question  tor  consideration  is  whether,  under  oar 
statutes,  the  omission  to  charge  the  offense  substantially  in  the 
language  of  the  statute  defining  murder  in  the  first  degree  is 
fatal  to  the  judgment.  The  firat  definition  of  murder  by  oar 
statute  is  as  follows:  "Murder  is  the  unlawful  killing  of  s 
human  being  with  malice  aforethought,  either  express  or  im- 
plied." This  is  a  general  description,  and  embraces  all  murder 
ioiown  to  our  law,  whether  of  tbe  first  or  second  degree.  Fol- 
lowing this  provision  is  a  definition  of  express  and  implied  mal- 
ice, and  then  a  more  particular  definition  of  murder  in  the  first 
•degree,  which  reads:  "All  Innrder  which  shall  be  perpetrated 
by  means  of  poison,  or  lying  in  wait,  torture,  or  by  any  other 
Kind  of  willful,  deliberate,  and  premeditated  killing,  or  which 
shall  be  committed  in  the  perpetration  or  attempt  to  perpetrate 
any  arson,  rape,  robbery,  or  burglary,  shall  be  deemed  murder 
of  the  first  degree;  and  all  other  kinds  of  murder  shall  be 
deemed  murder  of  the  second  degree;  and  ihe  jury  before  whom 
any  person  indicted  for  murder  shall  be  tried  shall,  if  they 
find  such  person  guilty  thereof,  designate  by  their  verdict 
whether  it  be  murder  of  the  first  or  second  degree." 

It  will  be  observed  that  the  indictment  does  not  charge  that 
the  killiug  was  done  with  deliberation  and  premeditation.  We 
have  been  referred  to  many  respectable  authorities  which  hold 
that  the  common-law  indictment  for  murder  suihciently  charges 
murder  in  either  degree,  but  tbe  adjudicatiana  upon  this  ques- 
tion are  hj  no  means  uniform.  It  has  been  considered  in  some 
cases  that  the  expression,  "with  malice  aforethought,"  is  synony- 
mons  with  "deliberation  and  premeditation."  In  People  v.  Ah 
Choy,  1  Idaho,  317,  our  court  seems  to  have  adopted  this  view; 
but  it  is  diflicult  to  understand  from  this  case  what  the  in- 
dictment really  contained.    However,  it  was  assumed  in  this, 
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and  one  other  case  we  find,  that  such  an  indictment  sufficiently 
charges  murder  in  the  first  degree;  and  we  doubt  not  that 
prosecuting  officers  in  drawing  indictments  have  generally  fol- 
lowed the  practice  thus  sanctioned.  If  these  adjudications, 
UDsatisfactory  as  they  are,  had  been  made  in  civil  actions,  fix- 
ing and  establishing  rules  of  property,  and  property  rights  had 
accrued  under  them,  we  would  hesitate  to  open  Uie  question;  but 
in  the  case  we  are  considering,  and  in  the  class  to  which  the 
rule  would  apply,  we  take  it  there  are  no  claims  to  vested  rights 
which  anyone  will  care  to  assert.  It  is  a  well-established  prin- 
dple  of  criminal  pleading  that  the  substantive  facts  necessary 
to  constitute  the  offense  charged  must  appear  in  the  indictment 
with  sufficient  certainty  to  enable  the  party  to  defend  against 
the  charge  and  the  court  to  pronounce  judgment.  Indeed,  it 
is  fundamental  that  the  party  shall  be  informed  by  the  indict- 
ment of  the  "nature  and  cause  of  the  accusation."  This  indict- 
ment contains  no  averment  that  the  killing  was  perpetrated  by 
means  of  poison,  or  lying  in  wait,  or  by  torture,  or  in  an  at- 
tempt to  commit  any  of  the  felonies  specified  in  the  statute 
quoted.  It  is  admitted  that  the  claim  to  convict  for  murder 
in  the  first  degree  was  based  upon  evidence  tending  to  show 
that  the  killing  was  willful,  deliberate,  and  premeditated.  It 
is  therefore  this  kind  of  killing  that  we  must  consider  in  this 
case. 

At  the  common  law  the  offense  of  murder  was  complete 
whether  the  killing  was  premeditated  or  was  the  result  of 
felonious  assault,  with  malice  aforethought;  yet  since  our 
statute  has  divided  murder  into  the  first  and  second  degree,  and 
requires  that  the  killing  shall  be  shown  to  be  deliberate  and  pre- 
meditated (that  is,  intended)  in  order  to  constitute  murder  of 
the  first  degree,  we  think  such  premeditated  killing  must  be 
charged  in  the  indictment  as  well  as  proved  by  the  evidence, 
in  order  to  sustain  a  conviction  for  the  higher  offense.  In 
other  words,  since  the  statute  has  narrowed  and  qualified  the 
general  definition  of  murder  by  a  distinct  and  substantive  def- 
inition of  murder  of  the  first  degree,  excluding  therefrom  cer- 
tain homicides  which  would  be  murder  at  the  common  law,  we 
think  it  follows  that  an  indictment  for  murder  as  at  common 
law  would  not  necessarily  include  the  charge  of  murder  in  the 
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first  degree.     In  this  view  we  are  sustained  by  the  later  and 

better  authoritiefl.     {2  Bishop's  Criminal  Procedure,  564-585; 

State  V.  McCormick,  27  Iowa,  402;  Fouta  v.  State,  4  G.  Greene, 

600;  Fotttt  V.  State.  8  Ohio  St.  109;  Eain  v.  State,  8  Ohio  St. 

306;  State  v.  Brown.  7  Or.  198;  State  v.  Brovn,  21  Kan.  38; 

Leonard  v.  Territory.  2  Wash,  Ter.  381,  7  Pae.  872;  Kelly  on 

Criminal  law,  3448,  and  casea  cited;  Eagan  v.  State,  10  Ohio 

St  459;  State  v.  Feaster,  26  Mo.  327.) 
It  ia  tme  that  nnder  the  rules  of  criminal  procedure  ae  now 

generally  understood,  where  the  statute  has  carved  two  or  more 
offenses  out  ot  the  same  act,  aod  a  party  is  indicted  for  the 
highest  oEFense,  or  grade  of  oSenae,  he  may  be  convicted,  if  the 

eridence  will  warrant  it,  of  any  lower  offense,  op  grade  of  of- 
fense, that  is  sufficiently  charged  in  the  indictment  (People  v. 
Shotwell.  27  CaL  400) ;  but  we  are  not  aware  of  any  class  of 
cases  where  courts  have  allowed  a  conviction  for  a  higher  of- 
fense, or  grade  of  offense,  than  that  charged,  except  in  murder 
cases,  and  we  cannot  accept  the  doctrine  that  a  party  tried  for 
any  crime  can  be  conricted  of  an  offense  of  which  he  is  not 
fairly  charged. 

BeBpondent  contends  that  this  indictment  is  sufficient  under 
the  amendment  to  the  Criminal  Practice  Act  (13th  Sess. 
Laws,  97),  which  is  as  follows:  "The  indictment  shall  contain 
the  title  of  the  action,  and  the  name  of  the  court  to  which  the 
indictment  is  presented,  and  the  names  of  the  parties,  and  shall 
be  sufficient  if  it  charge  the  offense  subetantially  in  the  lon- 
goage  of  the  statute  prohibiting  the  crime,  and  in  such  a 
manner  as  to  enable  a  person  of  common  understanding  to  know 
what  is  intended."  By  this  statute  the  legislature  has  not 
undertaken  to  dispense  with  the  averments  necessary  to  inform 
the  party  of  the  offense  charged,  but  has  only  simplified  the 
manner  of  charging  the  fact!<.  Before  a  party  is  placed  upon 
trial  for  a  felony  or  other  offense  he  ia  entitled  to  have  the  of- 
fense pleaded,  not  necessarily  in  the  technical  language  of  the 
common  law,  but  substantially  in  the  language  of  the  statute 
defining  the  offense,  and  in  such  manner  as  to  enable  a  person 
of  ordinary  understanding  to  know  what  is  intended,  and  for 
what  offense  he  is  to  be  tried.  This  statute  modifies  the  intri- 
cate and  eJcoctinj;  common-law  rules  of  criminal  pleading,  and 
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seeks  to  establish  s  plain  rule  more  in  harmony  with  the  ad- 
Tanced  notions  of  criminal  jurisprudence.  This  the  legislfttuie 
had  the  power  to  do,  and  this,  in  our  judgment,  is  what  was  in- 
tended. 

The  appellant  asks  that  the  instructions  given  by  the  court 
of  its  own  motion  be  reviewed.  The  instructions  thus  given 
are  not  here  by  bill  of  exceptions,  and  cannot  be  reviewed  in 
this  court.     (People  v.  Bilet,  ante,  p.  114,  6  Pac.  121.) 

The  indictment  sufficiently  charges  murder  in  the  second  de- 
gree, and  we  are  of  the  opinion  that  under  and  in  virtue  of  the 
general  power  giv^i  to  modify  we  should  sustain  the  verdict, 
and  treat  it  as  a  verdict  of  murder  of  the  seccmd  degree,  which 
is  included  in  the  first,  and  modify  the  judgment  accordingly. 
We  are  not  without  precedents  and  authority  in  reaching  this 
determination.  (F(mta  v.  State,  4  0.  Greene,  500;  State  v.  Me- 
Cormick,  27  lows,  414;  Johnson  v.  Commonwealtk,  24  Pa.  St. 
387.) 

This  case  is  distinguished  from  Hogan  v.  State,  30  Wis.  428, 
11  Am.  Bep.  57S,  and  People  v.  Campbell,  40  Cal.  129.  In 
these  cases  the  jury  found  the  defendants  guilty  as  charged, 
but  did  not  find  the  degree;  hence  the  court  could  not  say 
whether  they  were  found  guilty  of  murder  or  manslau^ter. 

In  the  cose  at  bar  the  defendant  was  found  guilty  of  murder, 
and  the  evidence  sustains  the  verdict,  and  we  do  not  think 
justice  would  be  promoted  by  ordering  a  new  trial,  or  by  re- 
manding the  cause.  It  is  therefore  considered  and  adjudged 
by  the  court  here  that  the  judgment  of  the  court  betow  be,  and 
is  hereby,  modified  so  as  to  say  that  the  defendant,  E,  J.  O'Cal- 
laghan,  be  confined  in  the  territorial  prison  of  the  territory  of 
Idaho,  at  hard  labor,  during  his  natural  life. 

Hays,  C.  J.,  and  Buck,  J.,  concurring. 
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(JrauMT  2S,  I8B8.) 

PEOPLE  T.  BAJtNBS. 
(ft  Fm.  632.1 
BnnxsoB. — Thn  pratlrion  of  our  Code  of  dvil  Procednn,  Mctlon  89T, 
Utkt  "the  credibility  of  witneaaw  may  be  dr*wn  in  qneetion  b;f 
endenca  altecting  their  eharuiter  for  tratb,  honesty  snd  Int^pitj, 
is  eimp^  dficIarabUT'  of  the  commoa  law,  ftnd  ettkblishea  no  new 
mle  for  the  impeechmoit  of  witnesses." 
CmixNAi.  FXAOTicK. — When  the  evidence  in  •  criminal  trial  Is  not 
mfficiNit  to  aostAln  a  conTictloa,  the  remedy  by  defendant  is  1^ 
motion  asking  the  oonrt  to  Inetmet  the  Jury  to  find  a  verdict  of 
not  gnilt;.    A  motioa  to  Donsnit  is  not  proper  in  criminal  practloeL 
IxcBST.— nw  eriine  of  incest  may  b«  eommittod  by  cue  party  to  th« 
a«t  without  the  consenting  mind  of  the  other  pat^  thereto. 
(ByUabiu  by  the  court) 

APPEAL  from  Second  Jndicid  District,  AJturas  Connty. 

Alanson  Smith  and  Angel  &  Sulliran,  for  Appellant. 

The  court  erred  in  refamng  dftfendanfa  motion  for  a  non- 
mit;  the  crime  proven  waa  rape,  i£  anything,  having  been  com- 
mitted by  force.  {De  Qroat  v.  People,  39  Mich.  184;  People  v. 
Jetmas,  6  Mich.  306,  3S1;  People  v.  MeDonaid.  9  Mich.  160; 
People  V.  Hanidan.  1  Park.  Cr.  Eep.  244;  State  v.  Shear.  51 
Wis.  460,  8  N".  W.  287;  Croghan  v.  State,  22  Wis.  444;  Nohle 
V.  State,  22  Ohio,  541 ;  State  v.  ThoTJias,  63  Iowa,  214,  4  N.  W. 
908;  apear  v.  State.  60  Qa.  381;  State  v.  Caldwell,  8  Bart. 
(Tenn.)  576 ;  Baumer  v.  State,  49  Ind.  644,  19  Am.  Eep.  691.) 

D.  P.  B.  Prid^  Attorney  General,  for  Peopla 

No  brief  found  on  file. 

BUCK,  J. — The  defendant  was  convicted  on  an  indictment 
for  an  offense  imder  aection  129,  chapter  10,  Crimes  and  Pun- 
ishment Act,  page  363,  of  our  Revised  Laws  of  1876.  The 
aection  reads  as  follows:  "Persons  being  within  the  d^rees  of 
consangoinity  vithin  which  marriages  are  declared  by  law  to 
be  incestuous  and  void,  who  shall  intermarry  with  each  other, 
or  who  shall  commit  fornication  or  adultery  with  each  other, 
abaU,  on  conviction,  be  punished  by  imprisonment  in  the  ter- 
Idaho,  VoL  2—11 
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ritorial  piiEon  not  le&s  than  one  nor  more  than  ten  years."  The 
indictment  epecifies  the  offense  (barged  therein  as  a  felony, 
and  in  the  charging  part  uses  eubstantially  the  word^  of  the 
statute. 

In  the  argument  on  appeal  ttiree  errors — one  of  ingtmction 
to  the  jnry,  one  of  ruling  upon  the  admieeion  of  evidence,  and 
one  of  the  refusal  to  nonsuit  the  prosecution — were  especially 
insisted  upon.  In  the  biU  of  eiceptiona  the  alleged  errora 
in  InstructionB  ol  the  court  are  epecified  in  the  following  words: 
"5.  The  court  erred  in  refusing  to  give  the  instructions  asked 
for  by  the  defendant;  6.  The  conrt  erred  in  giving  the  jnry 
the  instmctions  asked  for  by  the  proeecation." 

The  particular  error  in  the  charge  of  the  court  set  out  in 
appellant's  brief,  and  argued  on  appeal,  is  in  the  giving  the 
following  instruction :  "The  defendant  is  indicted  for  the  crime 
of  incest.  Under  the  laws  of  this  t^rltory  persons  being  with- 
in the  decrees  of  consanguinity  within  which  marriages  by  law 
are  declared  to  be  incestnoua  and  void,  who  shall  intermarry 
witti  each  other,  or  who  shall  commit  fomicatioa  or  adultery 
with  each  otlier,  are  guilty  of  incest."  It  is  claimed  that  the 
offense  here  charged  is  not  incest,  and  that  defendant  was  tried 
for  an  offense  not  charged  in  the  indictment,  and  the  jury 
misled  by  this  instruction.  We  are  able  to  see  in  this  Instruo 
tjon  nothing  more  than  a  recitation  of  the  elements  of  the 
offense  set  out  in  the  statute,  and  as  charged  in  the  indictment, 
with  the  addition  of  the  name  of  the  offense  as  it  would  have 
been  designated  at  common  law.  An  inspection  of  the  record, 
however,  shows  that  this  definition  of  the  offense  was  asked 
for  by  the  defendant.  It  is  hardly  necessary  to  say  that  one 
cannot  complain  of  an  error,  even  had  it  ezisted,  which  was 
made  at  his  own  request. 

The  error  in  the  admission  of  evidence,  as  specified  in  the 
bill  of  exceptions,  was  in  the  refusal  by  the  court  to  allow  the 
following  questions  to  be  answered :  "1.  Ton  may  state  if  you 
know  whether  Ua^e  Barnes  is  a  truthful  girl;  2.  You  may 
state  whether  Uaggie  has  repeatedly  told  falsehoods."  The 
authority  relied  upon  by  appellant  as  sustaining  his  exceptions 
to  the  ruling  of  the  court  in  refusing  answers  to  these  quefr- 
tions  iR  an  alleged  ruling  of  the  court  in  the  famous  case  of 
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Sharon  v.  Sharon,  79  Cal.  633,  23  Pac.  86,  131,  not  produced 
upon  the  argnment,  and  sectioD  897  of  oar  Code  of  Civil  Proce- 
dure.    That  sectioii  provides  that  "in  every  case  the  credibility 
of  the  Titnees  may  be  drawn  in  question  by  evidence  affecting 
Mb  character  for  truth,  honesty,  or  integrity."    This  section 
adds  nothing  to  the  well-established  mlee  of  impeaching  the 
credibility  of  witnesaes.     Greenleaf  Bays  that  the  credit  of  wit- 
nesses may  be  impeached  by  general  evidence  affecting  their 
credit  for  veracity.    The  evidence  introduced  must  be  com- 
petent, and  its  introduction  r^olated  by  well-eetablished  rules. 
The  first  question  calls  for  the  opinion  of  one  witness  as  to 
the  truthfulness  of  another,  and  the  second  as  to  the  knowl- 
edge of  one  witness  as  to  particular  f&lseboods  told  by  another. 
The  first  is  clearly  an  invasion  of  the  province  of  the  jury,  who 
are  the  judges  of  the  credibility  of  witnesses;  and  the  second 
u  contrary  to  the  well-established  rule  that,  for  the  purpose  of 
impeaching  the  credit  of  witnesses,  the  examination  must  be 
confined  to  general  reputation,  and  is  not  permitted  as  to 
partumlar  facE&     (1  Greenleaf  on  Evidence,  14th  ed.,  sec.  461.) 
The  third  alleged  error  urged  by  defendant  is  "that  the  court 
wred  in  refusing  defendant's  motion  for  a  nonanit."     In  crimi- 
nal practice  the  motion  to  nonsnit  is  not  the  appropriate  rem- 
edy for  defendant  in  ease  of  a  failure  of  proof.     If  the  pris- 
oner cannot  be  convicted,  he  is  entitled  to  a  verdict  of  acquit- 
tal.    There  can  be  no  nonsnit  as  in  civil  cases.     (1  Bishop's 
Criminal  Procedure,  sec.  9G1;  People  v.  Bennett,  49  N.  Y. 
137.)     '^a  this  case  the  court  hold  that  after  the  trial  is  com- 
menced the  verdict  of  the  jury  must  be  pronounced,  but  this 
may  be  done  under  the  advice  and  direction  of  the  court"    In 
that  csee  the  motion  was  made  to  discharge  the  prisoner  on 
the  ground  that  there  was  no  case  for  the  jury.     The  appellate 
court  say  the  trial  court  had  no  power  to  grant  the  precise 
motion  made — ^the  jury  must  pronounce  the  verdict.     Section 
373  of  onr  Criminal  Practice  Act  provides  that  "if,  at  any 
time  after  the  evidence  on  either  side  is  closed,  the  court  deem 
the  same   insufBcieot  to  warrant  a  conviction,  it  may  advise 
the  jnry  to  acquit  the  defendant;  but  the  jury  shall  not  be 
bound  by  such  advice,  nor  shall  the  court,  for  any  cause,  pre- 
vent the  jury  from  giving  a  verdict  except  as  provided  by  sec- 
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tioos  360,  361,  and  363,"  which  do  not  apply  to  the  case  at  bar. 
It  is  apparent  that  the  motion  to  nonsuit  was  properly  ever- 
ruled.  It  was,  however,  held  in  People  v.  Benneii,  above  cited, 
that,  although  the  motion  to  discharge  the  prisoner  could  not 
have  been  granted  in  the  form  in  which  it  was  mad^  to  the 
eoA  that  flubetantial  justice  might  be  done,  it  ml^t  be  regarded 
aa  a  request  that  the  court  advise  the  jury  to  acquit  Adopt- 
ing this  suggestion  in  the  case  at  bar,  we  may  consider  whether 
the  ground  upon  which  it  was  made  was  well  taken.  It  is 
asserted  by  appellant  and  admitted  by  respondent  that  the 
prosecuting  witnees,  tiie  person  witi  whom  the  defendant  com- 
mitted the  offense  of  fornication,  was  defendant's  da.ught», 
an  infant,  under  twelve  years  of  age;  and  that  under  our  etat- 
nte  she  was  incapable  of  giving  consent  to  the  alleged  illicit 
intercourse.  The  point  made  by  defendant  in  the  motion  for 
nonsuit  was  that  the  cons^t  of  both  parties  to  the  illicit  in- 
tercourse was  not  necessary  to  constitute  the  crime  of  incest, 
and  that,  the  prosecuting  witness  being  of  that  tender  age  of 
which  the  law  repudiates  the  possibility  of  conaen^  the  element 
of  mutual  consent  was  wanting,  and  the  defendant  should  have 
been  acquitted. 

This  involves  the  legal  proposition  whether  fornication,  as 
known  at  common  law,  may  be  committed  by  one  peieon  with- 
out the  concurrent  criminality  of  the  other  party  to  the  act. 
The  arguments  of  tiie  attorneys  upon  this  question  were  ex- 
haustive, and  brought  to  the  attention  of  the  court  a  large 
number  of  authorities  of  adjudicated  cases  in  which  directly 
opposite  conclusions  were  reached.  Bouvier  defines  "fornica- 
tion" to  be  "the  unlawful  knowledge  by  an  unmarried  person 
of  another."  This  definition  does  not  imply  that  carnal  knowl- 
edge must  neceaearily  be  mutual.  2  Bishop's  Criminal  Law, 
sections  11,  24,  defines  it  to  be  "the  voluntary  sexual  intercourse 
of  one  person  with  another."  There  must  be  a  voluntary  con- 
sent of  the  will  on  the  part  of  the  one;  but  may  not  the  other 
party  to  the  act  be  the  victim  of  force  or  fraud,  or  a  child  so 
young  that  the  law  regards  her  incapable  of  giving  consent? 
The  terms  used  in  the  statute  are,  "Persons  being  within  the 
degrees  of  consanguinity,"  etc.,  "who  shall  commit  fornication 
with  each  other."     Evidently  the  term  "fornication"  is  used 
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in  the  ordinary,  common-law  meaning.  We  have  been  unable 
to  find  any  definition  of  that  term  in  the  common-law  anthori- 
tiea  which  neceBsarily  implies  a  consenting  mind  in  both  par- 
ties to  the  act  It  is  maintained  that  the  words  "with  each 
other,"  nsed  in  the  statute,  imply  that  the  offense  is  committed 
only  when  both  participants  therein  do  bo  with  a  willing  mind. 
Many  of  the  adjudicated  cases  sustaining  this  theory  seem  to 
be  fonnded  upon  such  a  construction  of  the  language  used.  We 
are  unable  to  adopt  this  construction.  We  are  rather  of  the 
opinion  that  the  better  reason  is  found  with  the  opposite  au- 
ttioritiefi,  which  hold  that  neither  the  language  of  the  statute, 
nor  the  true  definititai  of  the  terms  employed,  imply  that  a 
matnslity  of  consent  is  necessary  to  constitute  the  crime  of 
incest.  In  support  of  our  concIusioDfl  we  cite  Bishop  on  Statu- 
tory Crimes,  sec  €60;  Wharton's  Criminal  Iaw,  sec  1761; 
State  V.  EUis,  74  Mo.  385,  41  Am.  Eep.  381;  Mercer  v.  State, 
ir  Tex.  App.  453;  Alonzo  v.  State.  IB  Tex.  App.  378,  49  Am. 
Eep.  207. 

We  find  no  error  in  the  record,  and  the  jadgment  below  is 
affirmed. 

Eays^  C.  J.,  and  Broderick,  J.,  concnning. 


(Ffibmarr  8,  1886.) 

MONTANDON  t.  WALKEE. 
[9  Pac  eo8.i 
Tonmres   ow   Snxxm — Ebbor — Avtirhativx    8Howmo. — Tht   p&rty 
allying  error  in  the  findings  of  a  referee  mnst  nuJce  it  affinn- 
ktively  appear. 
Sahb— FRESDHPTIOIf  or  CoBREcmss  CV  Fikdifgs. — ^Where  appellant 
fails  to  ahow,  afflrmatiTel;,  error  in  tbe  findings  of  a  referee,  tiM 
correctneu  of  Huch  finding*  are  preaumed,  and  judgment  thereon 
wUl  be  ■ 


APPEAL  from  District  Conrt,  Alturas  County.     Affirmed. 
A.  F.   Montsndon,   for   Appellant. 

The  referee  failed  to  find  upon  all  the  material  issnes  raised 
by  the  pleadings  and  the  plaintiff  was  entitled  under  the  code. 
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as  a  matter  of  right,  to  such  findings,  and  ench  fallnre  is  ground 
for  reretsal.  (Hayne  on  New  Trial  and  Appeal,  sec  239, 
subd.  2,  p.  718,  and  cases  cited.)  A  judgment  baaed  upon 
findings  which  do  not  determine  all  the  isBues  raised  by  the 
pleadings  is  a  decision  against  law,  for  which  a  new  trial  may 
be  had.  (Knight  v.  Roche,  66  Cal.  15;  Brown  v.  Burbank,  59 
CaL  635;  Soto  v.  Irvine,  60  Cal.  436.) 

L.  Vineyard  and  Angel  &  Sullivan,  for  Respondent 
The  finding  need  not  be  directly  and  pointedly  made  that 
each  of  the  several  allegations  of  the  complaint  or  the  answer 
is,  or  is  not,  true,  hut  if  the  court  finds  such  facts  as  will  be 
enfficioit  to  necessarily  determine  every  material  issue  in  the 
cause,  the  requirement  of  the  law  in  that  Tespect  wiU  be  sat- 
isfied. (Hayne  on  New  Trial  and  Appeal^  723;  Schroeder  v. 
Jahna,  27  CaL  281.) 

HATS,  C.  J.— Appellant  brought  this  action  in  the  district 
conrt  of  Alturas  county  against  the  respondent  to  recover  a 
gvantiitn  meruit  for  professional  services  as  an  attorney  at 
law  rendered  by  appellant  for  respondent.  The  complaint  sets 
out  three  causes  of' action.  The  defendant  answers  by  a  gen- 
eral denial;  abo  attempts  a  special  denial  of  each  of  the  causes 
of  action.  The  answer  also  aU^[e8  that  all  the  services  set 
forth  in  the  complaint  were  performed  under  a  special  agree- 
ment for  a  stipulated  price,  and  that  the  plaintiff  had  been 
fully  paid  theiefor.  While  the  answer  may  have  been  opra  ta 
criticism,  in  not  having  been  as  specific  in  denial  as  the  code 
requires,  yet  it  was  treated  by  the  parties  as  sufficient,  and  no 
objection  made  to  it  in  the  court  below.  By  consent  of  par- 
ties the  cause  was  duly  referred,  to  be  heard,  tried,  and  deter- 
mined. It  was  afterward  tried  by  the  referee,  and  be  found  in 
favor  of  defendant,  and  judgment  was  entered  accordingly, 
from  which  plaintiff  appeals  to  this  court.  It  was  contended 
that  the  referee  did  not  file  his  report  within  twenty  days  after 
the  close  of  the  testimony  in  the  case.  While  the  statute  ia 
doubtless  directory  (Hayne  on  New  Trial  and  Appeal,  sec. 
246,  and  cases  there  cited),  yet  if  it  is  mandatory,  no  such  er- 
ror appears,  and  this  court  must  presume  that  the  report  was 
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filed  in  time.     {Eazard  v.  CoU,  1  Idaho,  S76 ;  Hayne  on  New 
Trial   and  Appeal,  eec.  285.) 

It  is  aleo  contended  that  the  referee  failed  to  find  on  all  the 
matmal  isenes.  We  think  this  position  not  veil  taken,  the 
onus  being  npon  the  appellant  to  ihoT  that  error  waa  com- 
mitted, and  having  failed  to  do  ao,  we  tiiink  the  judgment 
should  be  afi&rmed. 

Bndt  and  Bioderick,  JJ.,  concnrring. 


(FU)rnmr7  8,  188C.) 
PlfEDUM  T.  TATLOB. 
[9  Pic  607.] 
Bnx  or  SxcxmoiTa — Pbactici — Afpkal— Bxnxw. — An   Bueplion  to 
Uie  order  ol  tha  court  aaitainlng  a  motion  for  judgment  on  the 
pleadings  miutt  be  made  %  part  of  the  record  on  appeal  by  bill 
of  exceptions  settled  under  eeetion  400  of  the  Code  of  CiTil  Pro- 
cedure before  it  will  be  reviewed  on  appeal. 
(SflUb^p  b]r  the  court.) 


APPEAL  from  District  Conrt,  Alturas  Connty. 

L.  Tin^ard  and  Jamee  H.  Hawl^,  for  Appellaots. 

A  pre-emptor  of  pnblic  land  CMinot  mortgage  hie  interest 
before  entry.  (1  Jonea  oa  Mortgages,  eec.  177.)  The  act 
of  acquiring  title  by  pre-emption  ie  a  personal  privilege;  bnt 
the  applicant  cannot  trfiJisfer  any  right  arising  from  hla  p06- 
aession  so  as  to  vest  it  in  another,  (^iitrm  v.  Kenyan,  38  Cal. 
S02;  Moon  v.  Besse,  43  Cal.  S14;  BriM/  v.  Bagsdaie,  &3  Mo. 
170.)  "Before  a  valid  mortgage  can  be  made  of  a  pre-emption 
of  public  land,  an  entry  of  it  according  to  law  must  be  made." 
(Freeman  on  Executions,  sec.  176.)  The  judgment  on  its  face 
ia  void,     (Freeman  on  Judgments,  sec.  117.) 

No  brief  of  respondents  on  file. 

BUCK,  J. — This  action  was  brought  for  the  foreclosure  of 
a  mortgage.    The  defendants  answered,  alleging  that  the  prem- 
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isos  described  in  the  mortgage  were,  at  the  time  of  the  exe- 
cution thereof,  pnblic  lands  of  the  United  States,  npon  which 
he  was  living  as  a  pre-emptor.  Upon  the  Issues  thus  made, 
upon  the  motion  of  defendant,  the  court  entered  judgment 
on  the  pleadings.     The  appeal  is  from  the  judgment. 

The  order  granting  the  motion  for  judgment  on  the  plead- 
ings waa  a  final  decision  in  the  action,  to  which  an  exception 
is  deemed  to  have  been  taken  under  section  403  of  our  Code  of 
Civil  Procedure,  To  make  this  exception  available  on  appeal 
it  should  have  been  settled  in  a  bill  of  exceptiona  under  section 
406  of  the  code,  and  made  a  part  of  the  record.  (Guthrie  v. 
Phelan,  6  Pac.  107;  Guthrie  v.  Fisher,  6  Pac.  Ill;  Ainslie  v. 
Idaho  World  Printing  Co.,  1  Idaho,  641 ;  Qraham  v.  Linehan, 
1  Idaho,  780;  Fox  v.  West,  1  Idaho,  782;  Hemma  v.  Hays,  65 
Cal.  337.) 

The  ruling  of  the  court  upon  the  motion  for  judgment  on 
the  pleadings  not  being  questioned  in  the  record,  we  have  only 
to  look  to  the  complaint  to  ascertain  whether  ita  allegations  are 
sufficient  to  enataiD  the  judgment,  (fioy  v.  Bay,  1  Idaho,  706; 
People  V.  Hunt,  1  Idaho,  433.) 

We  think  the  complaint  is  entScien^  and  the  judgment  ii 
affirmed.     {Hyde  v.  Harknest,  1  Idaho,  638.) 

Hays,  C.  J.,  and  Broderick,  J.,  ooncnrring. 


{Fdiraaty  8.  18Se.) 

AVELINE  V.  RIDENBAUGH. 
[•  Pu.  601.1 
SQinrr— In ju  motiur — Ixsaoi  un>  Imsbmr. — ^Bqnitr  will  not  ^d  ona 
la  maintaining  kb  Intercat  in  lened  prnnlnm.  aeqnired  by  tilm 
with  full  knowledg*,  toatnrj  to  tb*  ncprMa  oonnanta  of  the  l«ua 
■galuit  hie  leeeor. 

(SyUaboa  1^.  tlw  eoort.) 

ArPE.\L  from  District  Court,  Ada  Coim^.    Eerersed. 
Huston  &  Gray,  for  Appellant. 

"^Vhen  the  facta  show  deariv  that  the  rights  involved  in  th« 
controvi'rsy  and  the  n>»u-.!ios  <1,n:an.iod  are  purely  legal,  and 
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conapletel;  wiiJiin  the  scope  of  oidinar;  legal  proceedings,  the 
court  of  equity  will  itself  take  the  objection  at  any  stage  of  the 
cause,  and  will  dismiEs  the  suit,  although  no  objection  has  in 
any  way  been  raised  by  the  parties,"  (1  Pomeroy's  Equity 
Jurisprudence,  114,  115;  Hipp  v.  Bahin,  19  How.  57,  211,  278; 
Parker  v.  Winnipistogee  Co.,  2  Black,  545,  550,  551 ;  Earl  of 
Oxford's  Case,  3  Lead.  Cas.  in  Eq.,  1291,  and  note.)  "When 
it  is  apparent  on  the  face  of  the  bill  that  a  court  of  chancery 
has  no  jorisdiction  of  the  subject  matter  of  the  cause,  and  that 
the  party  aggrieved  has  an  adequate  remedy  at  law,  the  bill  is 
obnoxious  to  a  demurrer."  (1  High  on  Injunctions,  sec.  26; 
Wintler  v.  Winkler,  40  III.  179.) 

Wood  &  Wilson,  for  Beapondent. 

If  the  injury  is  irreparable  equity  will  interpose.  (HiUiard 
on  Injunctions,  3  et  seq. ;  3  Wait's  Actions  and  Defenses,  783- 
785;  Wilton  v.  City  of  Mineral  Point,  39  Wis.  160;  West  Paint 
Iron  Co.  V.  Beymert,  45  N.  Y.  703.)  "The  remedy  at  law  must 
be  as  practical  and  efficient  to  the  ends  of  justice  and  its  prompt 
administration  as  the  remedy  in  equity,  to  take  away  the  plain- 
tiff's right  to  tiie  latter."  (Bunce  v.  Oalhgher.  5  Blatchf.  481, 
Fed.  Cas.  No.  2133;  Morris  v.  Thomas.  17  lU.  112.)  "When 
sufficient  facts  are  not  afErmatiTely  averred  to  invest  court  of 
equity  with  jurisdiction  to  grant  the  relief  epeeifioally  asked,  it 
is  the  chancellor's  duty  to  examine  the  allegations  contained  in 
the  bill,  to  see  if  from  them  he  would  be  entitled  to  grant  other 
and  farther  redress,  under  tiie  prayer  for  general  relief.** 
{Rutherford  v.  Jones.  14  Oa.  531,  60  Am.  Dec.  656;  Story's 
Equity  Pleadings,  p.  36,  sec  40;  Story's  Equity  Pleadings,  p. 
469,  sec.  &t%.) 

BUCK,  J.— On  the  sixth  day  of  November,  1885,  the  de- 
fendant, Bidenbaugh,  leased  to  one  Sing  Lee  Tong  certain 
real  estate,  by  an  indenture  in  writing,  for  the  term  of  one 
year.  Upon  said  premises  said  Lee  Tong  had  at  the  time  said 
lease  was  executed  and  delivered,  and  for  some  time  prior  there- 
to had  had  thereon,  about  two  thousand  cords  of  wood,  placed 
there  with  the  consent  of  defendant. 

The  lease  contained  two  covenants  of  importance  in  this  ac- 
tion, as  follows:  "1,  And  the  said   party  of   the   second   part 
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hereby  promisee  and  agrees  that  he  will  not  let  or  sublet  the 
whole  or  any  part  of  said  premises  without  the  written  consent 
of  the  party  of  the  first  part ;  2.  It  is  hereby  agreed  that  if  de- 
fault shall  be  made  in  any  of  the  corenanta  herein  contained, 
it  shall  be  lawful  for  the  party  of  the  first  part  to  re-enter  said 
premises  and  to  remove  all  persons  therefrom."  The  premises 
described  in  the  lease  are  entirely  surrounded  by  other  land  of 
the  defendant,  the  lessor,  and  the  only  means  of  Ingress  and 
egress  thereto  and  therefrom  is  by  a  way  which  has  been  osed 
as  a  public  way  to  said  premises  for  several  years. 

On  the  seventh  day  of  November,  1885,  the  day  succeeding 
that  upon  which  the  lease  was  executed,  the  lessee,  Lee  Tong, 
sold  to  these  plaintiffs  all  of  the  wood  upon  said  premises,  "and 
by  the  terms  of  said  sale  gave  them  until  the  expiration  of  said 
lease  to  remove  said  wood  from  said  leased  premises/'  Soon 
after  said  sale  defendant  forbade  the  use  of  said  premises  to 
plaintiffs,  and  prohibited  them  from  passing  over  said  way  for 
the  purpose  of  removing  said  wood,  and  on  the  ninth  day  of 
November  entirely  obstructed  said  way  and  fenced  the  same; 
and,  although  the  privilege  of  passing  upon  said  road  to  said 
premises  has  been  demanded  by  plaintiffs  of  defendant  for  the 
pnrpose  of  removing  said  wood,  the  defendant  continues  to  ob- 
struct the  same,  and  prevents  plaintiffs  from  removing  said 
wood  from  said  premises. 

On  the  twelfth  day  of  November,  1885,  the  pldntiffs  com- 
menced this  action,  setting  forth  the  above  state  of  facts  in  their 
complaint,  and  pray  relief:  1.  That  defendant  be  restrained 
from  obstructing  said  road  leading  to  said  premises  for  one 
year  from  November  1,  1886;  2.  That  defendant  be  required 
to  remove  all  obstructions  to  the  free  use  and  passage  of  said 
road ;  3,  For  other  proper  relief,  and  their  costs. 

To  this  complaint  the  defendant  interposed  a  general  de- 
murrer. ■  The  demurrer  being  overruled,  and  judgment  entered 
for  plaintiffs  the  defendant  appeals  therefrom,  and  urges  as 
error  the  ruling  of  the  court  in  overruling  the  demurrer. 

There  are  two  questions  involved  in  the  appeal,  and  argued 
thereon,  to  wit :  1.  Does  the  complaint  show  equity  on  the 
part  of  plaintiffs;  and,  2.  Is  there  no  plain,  speedy,  and  ade- 
quate remedy  at  law  available  to  plaintiffs  P 
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It  is  a  fundamental  principle  of  equity  jurisprudence  that 
both  of  these  conditions  moat  exist  before  equity  can  be  suc- 
cessfully invoked  in  behalf  of  a  litigant.  A  party  may  bare  a 
cause  of  action  founded  upon  the  present  principles  of  equity, 
but  if  the  law  affords  him  adequate  relief,  equity  will  not  inter- 
fere. So,  on  the  other  hand,  the  law  may  be  entirely  inade- 
quate to  his  case,  yet,  if  Ms  cause  is  lacking  in  equity,  he  must 
abide  the  remedy  which  the  law  affords  him.  (1  Pomeroy*8 
Equity  Jurisprudence,  sec.  400;  Fachler  v.  Ford.  24  How.  328.) 

The  plaintiffs  knew  the  tenure  by  which  Lee  Tong  held  the 
premises.  They  had  full  knowledge  of  the  lease,  and  the  core- 
nants  that  they  should  not  be  sublet,  and  that  in  case  of  a 
breach  of  any  of  the  covenants  the  lessor  might  re-enter  and  re- 
more  all  persons  therefrom.  N'otwithstanding  this  knowledge, 
the  plaintiffs  purchase,  with  the  wood,  the  use  of  the  premises 
for  one  year  from  Norember  1,  1885,  for  the  purpose  of  re- 
moYing  the  wood  therefrom,  and  of  storing  the  same  thereon. 
This  was  clearly  a  subletting  of  the  premises,  against  the  ex- 
press provision  of  the  lease.  Under  the  corenant  to  re-enter, 
within  a  day  or  two  thereafter,  the  defendant,  the  lessor,  took 
possession  of  the  premises,  forbade  tiie  plaintiffs  to  enter,  and 
closed  up  the  road  thereto.  We  are  unable  to  see  that  the 
plaintiffs  are  in  a  position  to  claim  the  interposition  of  equity 
in  their  behalf.  To  grant  a  restraining  order  prohibiting  the 
lessor  from  controlling  the  premises  after  condition  broken 
would  be  to  hold  that  the  lessor  may  not  insist  on  such  cove- 
nants as  seem  to  Mm  proper.  Such  a  decision  would  be  con- 
trary to  the  established  doctrines.  (2  High  on  Injunctions,  sec. 
1142;  Steward  v.  Winters,  4  Sand.  587;  Hia  Imperial  Majesty 
etc.  V,  Providence  Tool  Co.,  21  Blatchf.  437,  23  Fed-  572 ;  Root 
V.  Railway  Co.,  105  TJ.  S.  189 ;  Onrnd  Chute  v.  Winegar,  15 
WalL  373.)     It  seems  but  a  suit  in  replevin  in  disguise. 

It  is  claimed  that  Lee  Tong  did  not  sublet  the  premises ; 
that  he  simply  authorized  the  plaintiffs  to  remove  the  wood 
therefrom  at  any  time  witMn  the  year.  It  is  alleged  in  the 
complaint  that  plaintiffs  are  wood  merchants.  This  being  so, 
the  peculiar  terms  of  the  sale,  if  they  mean  anything,  mean 
that  the  plaintiffs  may  store  tMa  wood  upon  defendant's 
premises  during  the  year,  and  mav  at  any  and  all  times  enter 
thereon  to  remove  the  same,  cord  by  cord,  or  in  larger  quan- 
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ritorial  prison  not  less  than  one  nor  more  than  ten  yean."  The 
indictment  epecifies  the  oSeuee  charged  therein  as  a  felony, 
and  in  the  charging  part  nses  substantially  the  words  of  the 
statute. 

In  the  argoment  on  appeal  three  errors— one  of  instruction 
to  the  jury,  one  of  ruling  upon  the  admission  of  eridence,  and 
one  of  the  refusal  to  nonsuit  the  prosecution — vere  especially 
ineieted  upon.  In  the  bill  of  exceptiona  the  alleged  errors 
in  instructions  of  tbe  court  are  specified  in  the  following  words: 
"5.  The  court  erred  in  refusing  to  give  the  inetructione  asked 
for  by  the  defendant;  6.  The  court  erred  in  giviog  the  jury 
the  instructiona  asked  for  by  the  proeecntion." 

The  particular  error  in  the  charge  of  the  oonrt  set  out  in 
appellant's  brief,  and  argued  on  appeal,  is  in  the  giving  the 
following  instruction :  "The  defendant  is  indicted  for  the  crime 
of  incest.  Under  the  laws  of  this  territory  persons  being  with- 
in the  d^rees  of  consanguinity  within  which  marriages  by  law 
are  declared  to  be  incestuous  and  void,  who  shall  intermarry 
with  each  other,  or  who  shall  commit  fornication  or  adultery 
with  each  other,  are  guilty  of  incest."  It  is  claimed  that  the 
offense  here  charged  is  not  incest,  and  that  defendant  was  tried 
for  an  offense  not  charged  in  the  indictment,  and  the  jury 
misled  by  this  instruction.  We  are  able  to  see  in  this  instroo- 
tion  nothing  more  than  a  recitation  of  the  el^nents  of  the 
offense  set  out  in  the  statute,  and  as  charged  in  the  indictment, 
with  &>.e  addition  of  the  name  of  the  offense  as  it  would  have 
been  designated  at  common  law.  An  inspection  of  the  record, 
however,  shows  that  this  definition  of  the  ofEenge  was  asked 
for  by  the  defendant.  It  is  hardly  necessary  to  say  that  one 
cannot  complain  of  an  error,  even  had  it  existed,  which  was 
made  at  Ms  own  request. 

The  error  in  the  admission  of  evidence,  as  specified  in  the 
bill  of  exceptions,  was  in  the  refusal  by  the  court  to  allow  the 
following  questions  to  be  answered :  "1.  You  may  state  if  you 
know  whether  Maggie  Barnes  is  a  truthful  girl;  2.  Tou  may 
state  whether  Maggie  has  repeatedly  told  falsehoods."  The 
authority  relied  upon  by  appellant  as  sustaining  his  exceptions 
to  the  ruling  of  the  court  in  refusing  answers  to  these  ques- 
tions is  an  alleged  ruling  of  the  court  in  the  famous  case  of 
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Sharon  v.  Skaron,  79  Cal.  633,  22  Pac.  26,  181,  not  produced 
upon  the  argument,  and  section  897  of  onr  Code  of  Civil  Proce- 
dure, That  section  provides  that  "in  every  case  the  credibility 
of  the  witness  may  be  drawn  in  question  by  evidence  affecting 
his  character  for  truth,  honesty,  or  integrily."  This  section 
adds  nothing  to  ihe  well-established  rules  of  impeaching  the 
credibility  of  witnesses.  Qreoileaf  eays  that  the  credit  of  vrit- 
neeses  may  be  impeached  by  genial  evidence  affecting  their 
credit  for  veracity.  The  evidence  introduced  must  be  com- 
petent, and  its  introduction  r^nlated  by  well-establisbed  rules. 
The  first  question  calls  for  the  opinion  of  one  witness  as  to 
the  truthfulness  of  another,  and  the  second  as  to  the  knowl- 
edge of  one  witness  as  to  particular  falsehoods  told  by  another. 
The  first  is  clearly  an  invasion  of  the  province  of  the  jury,  who 
are  the  judges  of  the  credibility  of  witnesses ;  and  the  second 
is  contrary  to  the  well-established  rule  that,  for  the  purpose  of 
impeaching  the  credit  of  witnesses,  the  examination  must  be 
confined  to  general  r^nitation,  and  ia  not  permitted  as  to 
particular  fsote.  (1  Oreenleaf  on  Evidence,  14th  ed.,  sec  461.) 
The  third  alleged  error  urged  by  defendant  is  "that  the  court 
erred  in  refusing  defendant's  motion  for  a  non^t."  In  crimi- 
nal practice  tiie  motion  to  nonsuit  is  not  the  appropriate  rem- 
edy for  defendant  in  caae  of  a  failure  of  proof.  If  the  pris- 
oner cannot  be  convicted,  he  is  entitled  to  a  verdict  of  acquit- 
tal. "Fhere  can  be  no  nimsuit  as  in  civil  cases.  (1  Bishop's 
Criminal  Procedure,  sec  961;  People  v.  Bennett,  49  N.  Y. 
137.)  '^n  this  case  the  court  hold  that  after  the  trial  is  com- 
menced the  verdict  of  the  jury  must  be  pronounced,  but  this 
may  be  done  under  the  advioe  and  direction  of  the  court"  In 
tiiat  case  the  motion  was  made  to  discharge  the  prisoner  on 
the  ground  that  there  was  no  case  for  the  jury.  The  appellate 
coort  say  the  trial  court  had  no  power  to  grant  the  precise 
motion  made — the  jury  must  pronounce  the  verdict.  Section 
373  of  onr  Criminal  Practice  Act  provides  that  "if,  at  any 
time  after  the  evidence  on  either  side  is  doaed,  the  court  deem 
the  same  insuflBcieut  to  warrant  a  conviction,  it  may  advise 
the  jury  to  acquit  the  defendant;  but  the  jury  shall  not  he 
bound  by  such  advice,  nor  shall  the  court,  for  any  cau%,  pre- 
vent the  jury  from  giving  a  verdict  except  as  provided  by  sec- 
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rightly  overruled.  The  Cbinamsn  could  sell  the  wood  and  the 
plaiutiffs  could  purchase.  TTnder  the  circumstances  of  thia 
case  the  right  to  purchase  the  property  carried  with  it  the  right 
to  possess  and  enjoy  the  same.  {Webber  v.  Oage,  39  N.  H. 
183.) 

It  will  be  observed  that  there  is  no  dispute  as  to  the  owner- 
ship of  the  wood,  or  plaintiffs'  right  to  the  possession.  But  it 
is  contended  on  behalf  of  the  defendant  that  the  case  pre- 
sented by  the  complainants  does  not  fall  within  equity  jurisdic- 
tion, and  the  reason  assigned  is,  that  relief  at  law,  by  replevin, 
would  be  complete  and  adequate. '  It  is  conceded  that,  if  the 
remedy  at  law  is  sufficient,  equity  cannot  give  relief;  but  it  is 
not  enough  that  the  plaintiffs  could  have  obtained  possession 
by  replevin.  The  remedy  at  law  must  be  "plain,  speedy,  and 
adequate,"  or,  in  other  words,  "as  practical  and  efficient  to  the 
ends  of  justice  and  its  prompt  administrations  as  the  remedy  in 
equity."  (Waison  v.  Sutherland,  5  WaU.  78;  Eager  v.  Shtnd- 
ler,  39  Cal.  47;  Brown  v.  Pacific  Mail  Steamship  Co.,  6  Blatchf. 
625,  Fed.  Cas.  No.  2025.) 

The  complaint  also  alleges  that  the  plaintiffs  were  dealers  in 
wood,  and  this  was  the  only  wood  they  owned  from  which  to 
supply  their  customers;  that  they  had  contracted  with  their 
customers  to  furnish  wood  for  the  winter,  which  was  approach- 
ing, and  that  if  the  defendant  was  not  restrained  and  plaintiffs 
put  into  immediate  possession  of  their  property  irreparable  in- 
jnry  would  ensue.  Certainly  this  is  good  ground  for  equitable 
interposition.  {Wilson  v.  City  of  Mineral  Point,  39  Wis,  160.) 
The  action  at  law  would  not  have  afforded  an  adequate  remedy 
in  this  case.  Had  such  an  action  been  instituted,  the  defend- 
ant, by  executing  an  undertaking,  could  have  retained  the 
property,  and  the  measure  of  damages,  if  the  property  were 
not  sold,  could  not  have  extended  beyond  the  injury  done  to  it, 
or,  if  sold,  to  the  value  of  it  when  taken,  with  the  interest 
from  the  time  of  taking  down  to  the  trial.  There  could  have 
been  no  compensation  for  loss  of  tradei,  and  commercial  ruin 
would  probably  have  been  the  result  before  an  action  at  law 
would  have  terminated. 

Considering  the  character  of  the  property,  and  the  time  re- 
quired to  remove  it,  and  all  the  facts  in  rdatlon  to  the  trane- 
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action  between  the  parties,  it  eeems  clear  to  me  that  the  lemed; 
in  eqnity  could  alone  fomiBh  adequate  relief,  and  that  the  de- 
mnrrer  to  the  complaint  was  rightly  oremiled. 


(Fcbnuiy  S,  18M.) 
K0HPHT  V.  FOLD  bt  al. 
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Bniner,  Fareons  &  Bnmer  and  Hawlej  &  Buick^  for  Ap- 
pellants. 

The  jadgment  must  accord  with,  and  be  warranted  by,  the 
pleadings  of  the  party  in  whose  favor  it  is  rendered.  A  judg- 
ment that  is  not  supported  by  the  pleadings  is  as  fatally  de- 
fective as  one  which  in  not  sustained  by  the  evidence.  (Bach- 
man  V.  Sepviveda,  39  Cal.  688.)  When  a  judgment  is  ren- 
dered upon  the  default  of  the  defendant,  the  judgment  must 
follow  the  prayer  of  the  complaint.  (Lotoe  v.  Turner,  1  Idaho, 
107.)  If  the  wife  has  signed  the  mortgage  alone,  and  not  the 
bond,  it  will  be  erroneous  to  demand  a  personal  jadgment 
against  her.     (GeSAart  ».  Hadley.  19  Ind.  270.) 

A.  F.  Montandon,  for  Bespondent. 

No  bill  of  exceptions  being  in  the  record,  nor  any  error 
assigned,  the  judgment  or  decree  must  stand  unless  the  com- 
plaint will  not  support  any  jadgment.  {Lamkm  v.  Sterling, 
1  Idaho,  120;  Smith  v.  Sterling,  1  Idaho,  188;  Diehl  v.  Hull, 
1  Idaho,  36S.)  Any  part  of  a  description  that  may  be  disre- 
garded and  leave  sufficient  to  identify  the  land  may  be  treated 
as  surplusage.  {Anderson  v.  Baugkman,  t  Mich.  69,  74  Am. 
Dec  699;  Worihington  v.  Hylyer,  4  Mass.  805;  Peck  v. 
MaUamt,  10  N.  T.  E82.)  The  description  in  the  decree  is  at 
least  prima  fade  sufficient.  {Whitney  v.  Buckman,  13  Cal. 
S36;  Be  Leon  v.  Eiguera,  15  Cal.  483;  Hancock  v.  Watson,  18 
CaL  138.) 
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HAYS,  C.  J. — ^ThiB  appeal  is  from  the  judgment.  There  is 
DO  bill  of  exceptions  in  the  record.  It  nowhere  appears  in  the 
transcript  that  defendant  Bosa  Fuld  is  married;  hence  the 
argument  on  that  point  cannot  be  considered.  We  think  the 
complaint  will  sustain  the  judgment 

Judgment  affirmed. 


Bnck  and  Brodericl^  JJ.,  concurring. 


(FcbnuTT'  8,  ISM.)' 

CAESON  ET  AL.  T.  THEWS. 
[0  Pu.  aoo.i 

rWDnroa— COKCLPBiowa  at  Law — Ir  hot  Bxaponstn  To  lasun  wnx 
HOT  BuPFOBT  JuDoinKT. — B7  this  appe&l  two  ^oestioni  tira  pr*- 
■ented  for  consideration  here;  1.  Are  the  finding!  of  fact  respon- 
idv«  to  tite  isBuesT  8.  Are  the  concluBJoni  of  Isw  supported  by 
the  flxdinge  of  foetT  Findings  of  fsct  miut  b«  reapouaifa  to  sJI 
the  material  iaauea  raised  by  the  pleadings.  Conclusions  of  law 
based  upon  findings  of  fact  outside  the  Isanes  raised  bf  the  plead- 
ings cannot  be  sustained,  and  will  not  support  a  Judgmuit. 

Eimball  &  Herwood,  for  Appellants. 

Mandamus  is  the  proper  remedy  to  enforce  the  perform- 
ance of  this  doty,  by  the  auditor,  where,  as  is  the  case  under 
the  law  of  this  territory,  the  duty  is  purely  miniBterial.  (High 
on  Extraordinary  Legal  Remedies,  sec  104,  note  1,  and  sec  17; 
Turner  v.  Melony,  13  Cal.  621;  Babcoch  v.  OoodricK  it  Cal 
488.)  The  facts  admitted  by  respondent's  answer  must  be  con- 
sidered in  connection  with  facte  found  by  the  court,  and  given 
the  same  weight  aa  the  findings.  (Hayne  on  New  Trial  and 
Appeal,  sec.  240;  Sift  v.  Muygride,  8  Cal.  446;  Fox  v.  Fox,  35 
Cal.  590;  Burnett  v,  Siears,  33  CaL  473;  Bradbury  v.  Crouite, 
46  Cal.  289;  McDonald  v.  M.  V.  H.  A.8m..  51  Cal.  210;  Teachy 
V.  Craig,  65  Cal.  93.)  Counties  are  created  for  the  purpose  of 
government  and  the  administration  of  justice,  and  are  charged 
with  civil  and  political  duties,  and  hence,  on  grounds  of  publio 
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policy,  are  not  liable  to  gamishmeat.  (Divine  v.  Earvie,  7  T. 
B.  Mod.  439,  18  Am.  Dec  194,  and  notes  at  p.  800 ;  Merrill 
V.  Campbell  69  Wis.  £35,  5  X.  W.  912;  Merwtn  v.  Chicago,  45 
IlL  133,  92  Am.  Dec  204.) 

D.  P.  B.  Pride,  Attorney  General,  for  Beepondent. 

No  brief  on  file. 

BBODEBTCK,  J. — In  tbe  court  below  judgment  vas  rendered 
■gainst  the  plaintiffs,  and  they  appealed  from  the  jadgment. 
The  complaint  alleges  in  Babcrtance  that  the  plaintiffa  were  go- 
partners;  that  on  and  prior  to  December  22,  1882,  they  had  a 
contract  with  the  cotrn^  of  Oneida  to  constmct  a  comthouse 
for  said  county;  that  in  pursuance  of  the  contract  they  con- 
■tmcted  the  building;  that  on  the  twenty-Berenth  day  of  Feb- 
ruary, 1883,  the  board  of  county  commissioners  accepted  said 
building  from  plaintiffs;  that  on  the  first  day  of  Uarch,  1883, 
the  said  board  held  a  meeting,  and  the  plaintiffs  presented 
tiieir  .account  to  the  commiesioners  for  the  construction  of  the 
building;  that  the  commissioners  passed  upon  and  allowed 
eaid  account  of  plaintiffs,  and  found  due  thereon  the  sum  of 
(3,060.25,  and  made  and  entered  an  order  that  warrants  be 
issued  to  the  plaintiffs  for  the  amount  allowed. 

It  is  further  alleged  that  the  plaintiffs,  on  the  first  day  of 
Uarch,  1883,  presented  said  order  to  the  defendant,  the  audi- 
tor of  said  county,  and  demanded  the  issue  of  the  warrants, 
and  that  the  auditor  refused,  and  still  refoses,  to  issue  the 
same.  The  complaint  demanded  the  issuance  of  a  writ  of 
mandate  commanding  the  defendant  to  issue  and  deliver  to 
the  plaintiffs  the  warrants  described  in  the  complaint,  and  an 
alteniative  writ  was  issued. 

The  defendant  answered,  and  denied  that  tiie  plaintiffs  were 
copartners,  and  denied  that  they  contracted  with  the  county 
for  the  constmction  of  a  cwurthouse;  and  further  answering 
arerred,  in  substance,  that  immediately  upon  the  completion 
of  said  contract  and  its  acceptance  by  said  board  of  county 
commisuoners  there  was  served  upon  defendant  a  garnishment 
by  the  sheriff  of  Oneida  county  in  a  cause  then  pending  in  the 
district  conrt  of  said  county,  wherein  the  Salmon  Biver  Afin- 
Idsho,  Vol.  2—12 
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ing  and  Smelting  Company  was  plaintiff  and  Charles  Carson 
was  defendant,  whereby  defendant  was  prohibited  and  pre- 
vented from  drawing  and  delivering  the  warrants  in  favor  of 
the  eaid  Charles  Carson  &  Co.,  and  waa  directed  and  com- 
manded to  deliver  said  warrants  to  said  sheriff;  that  the 
garnishment  was  served  before  the  presentation  of  the  order  of 
the  board  of  commiesionerB  by  Charles  Carson,  and  before  he 
requeeted  defendant  to  issue  and  deliver  the  warrants  to  him. 

Upon  the  issne  thus  joined  the  caoee  was  tried,  and  the  court 
found  the  following  facts  and  conclnsionA  of  law:  "1,  That 
the  defendant  William  B.  Thews  was,  on  or  about  the  twenty- 
fourth  day  of  February,  1883,  served  with  a  writ  of  attachment 
in  the  case  of  Salmon  River  Min.  etc  Co.  v.  Carson,  and  the 
warrants  mentioned  in  the  complaint  in  this  action  were  at- 
tached in  his  hands  pursoant  to  eaid  writ  That  this  attach- 
ment was  made  prior  to  the  demand  of  plaintiffs  herein  upon 
eaid  The^  to  have  eaid  warrante  issned  and  deUrovd  to  them. 
2.  That  said  action  of  the  Salmon  Biver  Mining  and  Smelting 
Company  against  Charles  Carson  has  since  proceeded  to  jndg- 
ment,  and  said  judgm^  still  remains  unsatisfied;  S.  That 
the  plaintiffs  Charles  Carson  and  J.  K.  Fowler  were  not  co- 
partners, nnder  the  firm  name  of  Charles  Carson  &  Co.,  or  any 
other  name,  at  the  time  mentioned  in  the  complaint;  i.  That 
said  above-named  warrants  mentioned  in  plaintiffs'  complaint  . 
were  the  individual  property  of  Charles  Carson  and  were  sub- 
ject to  levy  under  the  attachment  in  the  case  of  Salmon  River 
Min.  etc.  Co.  v.  Carson." 

The  court  finds  the  following  conclusions  of  law:  1.  That 
William  B.  Thews,  recorder  of  Oneida  county,  Idaho,  was  and 
is  under  no  legal  oUigaiion,  and  it  vras  not  hie  duty,  to  de- 
liver aaid  warrants  to  plaintifEs  herm,  but  that  it  was  and 
is  his  duty  to  deliver  the  same  to  the  sheriff  of  Oneida  connty, 
to  be  by  said  ehedfl  sold  in  satisfaction  of  tiie  judgment  is 
eaid  case  of  the  Salmon  Kiver  Mining  and  Smelting  Company 
against  Charles  Carson.  It  is  therefore  ordered  that  the  writ 
her^n  be  dismissed  absolutely." 

There  are  two  questions  presented  by  this  appeal;  1.  Are 
the  findings  of  fact  responsive  to  the  issnee  made  by  the  plead- 
ings? 2.  Do  the  findings  support  the  conclusions  of  law  drawn 
from  the  facts  T 
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It  is  veil  settled  that  our  syetem  requires  a  finding  upon  every 
material  iaene.  This  applies,  not  only  to  the  issues  raised  by 
the  allegations  of  the  complaint,  but  also  to  the  issues  raised 
upon  affirmatiYe  defenses  in  the  answer. 

The  defense  pleaded  and  relied  npon  herein,  and  the  one  upon 
which  the  conrt  below  based  its  findings  and  judgment,  is  in  the 
aremient  tliat  in  another  action,  wherein  the  Salmon  Eirer  Min- 
ing and  Smelting  Company  was  plaintiff  and  Cbarlee  Carson 
defendant,  the  qneeticai  involved  in  this  action  had  been  adjudi- 
cated and  finally  settled.  Are  the  allegations  of  the  answer  in 
tbis  regard  sufficient?  We  think  not  Onr  system  of  pleading 
is  liberal;  yet  it  requires  that  the  ultimate  facts  upon  which  a 
party  expects  to  rely  npon  the  trial  of  his  cause  most  be  pleaded. 
To  plead  another  action  pending,  by  merely  alleging  that  a 
cause  had  been  commenced  and  was  pending,  is  not  sufficient 
under  our  practice. 

There  is  here  no  averment  in  the  answer  that  Carson  was 
summoned  in  the  former  action,  or  that  he  ever  appeared  volun- 
tarily or  oQierwise,  or  that  a  judgment  had  been  rendered 
against  him.  In  short,  tiiere  is  not  an  allegation  that  suffi- 
ciently shows  fiiat  there  was  another  action  pending  in  which 
the  court  had  acquired  jurisdiction  over  Carson,  nor  that  the 
questions  involved  in  the  case  at  bar  had  been  adjudicated. 
Hcmce  findings  1,  2,  and  4  are  without  the  iesuee.  These  find- 
ings of  fact  not  being  supported  by  the  pleadings,  it  necessarily 
follows  that  the  conclusions  of  law  based  thereon  are  uneup- 
pprted,  and  the  judgment  erroneous. 

For  these  reasons  we  think  the  judgment  should  be  vacated, 
and  the  cause  remanded  for  further  proceedings.  As  the  cause 
may  be  retried  in  the  court  below  upon  amended  pleadings,  and 
may  there  be  finally  settled,  we  have  not  inquired  into  the  merits 
of  the  controversy,  and  express  no  opinion  thereon. 

Judgment  reversed,  and  cause  remanded  to  the  court  below 
for  further  proceedings  in  accordance  with  the  views  herein  ex- 
pressed. 

^y«,  C.  J.,  and  Buck,  J.,  concurring. 
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TATLOB  T.  STEVENSON  kt  al. 
[9  Pac.  642.1 

FOWKB  TO  LmsLATE  IB  THB  TuBiHTOBiBa. — The  leglBlatiTe  power  of 
Uie  tArritory  exUndg  to  kII  "rightful  Bubjecta  of  legislaUon," 
■ubjeet  to  the  limitfttiom  placed  thereon  by  the  constitution  of 
the  United  SUtes. 

Act  if  Cohtuct  with  Obqahic  Act — AFPoniTimrT  or  Orriunt  bt 
OovxBNOV.— Ab  act  ol  the  legisUUve  asBemUy  of  the  territory 
which  dereetB  the  governor  of  the  power  confided  to  him  by  Cob- 
gresa  to  appoint  certain  territorial  officers  La  in  conflict  with  tba 
letter  and  spirit  of  the  organic  act,  and  therefore  Toid. 

Smith  ft  Wright  and  H.  M.  Bennett,  for  Appellant. 

The  act  of  the  thirteenth  aession,  known  aa  the  PriBon  Com- 
misaion  Bill,  is  invalid  for  the  following  reaeons :  1,  The  com- 
mission is  illegally  organized,  being  in  violation  of  section  1857 
of  the  Eevised  Statutes  of  the  United  States;  2.  The  tenth 
eection  of  the  act  ie  in  violation  of  sections  1893  to  1895  of  the 
Revised  Statutes  of  the  TTnited  States,  as  amended.  If  the 
court  should  hold  the  act  valid,  it  is  aa  yet  inoperative  for  the 
reason  that  no  contract  has  been  made  under  it;  and  of  the  fact 
that  no  contract  has  been  made,  the  court  will  take  judicial  no- 
tice. (See  Code  Civ,  Proc.,  sec.  896;  13th  Sees.,  sec.  7, p.  155.) 
By  section  4,  page  155  of  the  Thirteenth  Session  Laws,  power 
is  conferred  upon  the  prison  commission  to  make  urangements 
for  transportation  of  prisoners  hereafter  cmivicted,  and  to  fix 
the  compensation  of  the  officer  or  agent  transporting  them.  No 
ench  arrangranenta  have  been  made;  and  of  this  fact  the  court 
also  takes  judicial  notice. 

D.  P.  B.  Pride,  Attorn^  Genwal,  and  Silas  ff.  Moody,  for 
Beepondents. 

The  governor  and  treasurer  being  ex-officio  members  of  the 
prison  commiaaion,  which  is  a  quasi  corporation,  this  action  will 
neceeearily  involve  the  question  of  the  validity  of  its  organiza- 
tion, and  this  being  a  collateral  suit,  any  defects  in  relation 
thereto  cannot  be  inquired  into.     {Boise  City  Canal  v.  Pinh^ 


Feb.  1886.]  Tatmr  v.  Stbtensom,  181 

OplnitMi  of  tfaa  Court — Brodcrick,  J. 

ham,  1  Idaho,  790.)  The  act  in  question,  known  sa  the  Prinm 
Commission  Bill  of  the  Thirteenth  Seseion,  ia  not  invalid  aa 
claimed  b7  appellant:  1.  The  commisBioD  is  legally  organized. 
Section  1,  page  154,  of  the  Thirteenth  Session  Laws,  substan- 
tially complies  irith  section  1857  of  the  Bevised  Statutes  of  the 
United  States.  The  tenth  section  of  the  act  ia  not  in  violation 
of  eections  1892  to  1895  of  the  Revised  Statutes  as  amended. 
(See  U.  S.  Bev.  Stats.,  c  332,  pp.  49,  50,  aua.  1986,  1937;  and 
Snpp.  U.  S.  Bev.  Stata.,  par.  4,  p.  559.) 

BRODBBICE,  J.— This  action  was  commesced  in  the  di»- 
tiict  court  of  Ada  county  to  have  the  governor,  comptroller,  and 
treaaorer  andit  and  allow  the  biU  of  plaintiff  aa  sb^fl  of  Binf^ 
ham  county  tor  transporting  two  prisoners,  under  aratence, 
from  Blackfoot,  Idaho,  to  the  territorial  prison,  at  Boise  City, 
•t  the  rate  of  aefaitj  cents  per  mile,  the  compensation  bdng 
claimed  under  the  provisions  of  an  act  entitled  "An  act  to  pro- 
vide for  the  keeping,  discipline,  and  management  of  the  terri- 
torial prisoners."  (11th  Sess.  Laws,  303.)  This  statute  vaa 
approved  February  10,  1881.  An  alternative  writ  of  mandate 
ms  issued,  and  the  defendants  voluntarily  appeared  and  de- 
marred  to  the  writ.  The  demnrrer  waa  treated  as  a  motion  to 
quash,  and  was  anatained  by  the  court  The  plaintiff  excepted; 
and  appealed,  and  here  aaaigns  as  error  the  ruling  upon  tiie  de- 
murrer. The  first  three  eections  of  Qie  act  under  which  this 
claim  to  compensation  ia  made  confers  certain  powers  and  im- 
poses certain  duties  upon  the  govonor,  treasurer,  and  United 
States  TTiawibul  as  to  the  discipline  management,  and  mainten- 
ance of  the  territorial  prisoners.  Section  4  of  the  act  fixes  the 
compensation  for  the  officers  conveying  the  prisoners  from  the 
several  counties  to  the  territorial  prison,  and  provides  in  sub- 
■tmnce  that  the  governor,  comptroller,  and  treasurer,  or  any  two 
at  ibem,  shall  audit  the  accounts,  and  the  comptroller  shall 
draw  his  warrant  npon  the  territorial  treasurer,  and  deliver  the 
same  to  the  officer  entitled  thereto,  and  the  treasurer  shall  pa; 
QiB  same. 

The  defendants  contend  that  this  act  is  repealed,  and  that 
[daintiff's  claim  must  be  presented  and  audited  under  a  subse- 
qaent  statute    The  thirterath  legislative  assembly  enacted  what 
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u  known  as  the  "FriBon  Commiflsion  Act,''  which  was  b;  ita 
temiB  to  repeal  all  acts  in  conEict  therewith  on  and  after  the 
first  day  of  AprU,  A.  D.  1885.  Many  of  the  provisioiu  of  this 
art  materially  differ  from  and  are  in  conflict  with  the  former 
act;  indeed,  it  eeeme  to  us  that  the  provisions  of  the  two  acts  are 
so  clearly  repugnant  to  each  otho:  that  they  cannot  stand  to- 
£eth». 

The  principal  question  presented  by  this  appeal,  and  the  only 
one  we  need  consider  and  determine,  is  whether  the  act  known 
as  the  "Prison  Commission  Act"  is  a  valid  enactment.  If  so, 
then  it  follows  that  the  act  of  1881  is  repealed ;  but  if  the  act  of 
1885  is  not  valid,  tiien  it  follows  tliat  the  act  of  1881  is  still  in 
full  force,  and  is  the  law  of  the  territory  upon  the  subject  to 
which  it  relates.  The  first  section  of  the  act  of  1885  r^ids  as 
follows: 

"Section  1.  The  govCTnor  and  territorial  treasurer  of  Idaho 
territory,  and  one  other  resident  thereof  that  they  may  select, 
are  hereby  appointed  prison  commissioners  for  Idaho  territory, 
with  power  and  authority  for  (in  behalf  of  this  territory)  the 
safekeeping,  maintaining,  and  working  of  all  territorial  prisou- 
ers  now  under  sentence  in  this  territory,  and  all  who  may  here- 
after be  sentenced  by  the  courts  of  this  territory  to  labor  in  the 
penitentiary  prior  to  March  1,  A.  D.  1691.  Said  commissionera 
shall  have  power  and  authority  to  contract  with  the  authorities 
of  any  state  or  territory  in  the  United  States  for  tie  keeping, 
maintaining  and  working  of  the  prisoners  of  the  territory,  or 
any  pari;  or  number  of  them;  provided,  that  when  a  contract  is 
made  in  another  territory  or  state  that  the  price  or  cost  of  keep- 
ing and  maintaining  of  said  prisoners  shall  not  exceed  twenty* 
five  cents  per  day  for  each  prisoner,  in  addition  to  the  amount 
allowed  contractors  for  the  labor  of  said  prisoners." 

The  contention  on  b^ialf  of  plaintiff  is  that  this  section  is  in 
contravention  of  the  prorisions  of  the  organic  act  The  pro- 
vision relied  upon  is  section  1857  of  Revised  Statutes  of  the 
United  States,  and  is  in  the  following  language:  "All  township, 
district,  and  county  officers,  except  justices  of  the  peace  and 
general  officers  of  the  militia,  shall  be  appointed  or  elected  in 
such  manner  as  may  be  provided  by  the  governor  and  legislative 
asficmbly  of  each  territory;  and  all  other  officers  not  herein  oth- 
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CTwise  provided  for  the  gpveraor  flhall  Dominate,  and,  by  and 
vith  the  adnce  and  consent  of  the  l^islative  council  of  each 
ieniiory,  ab&U  appoint."  CongresB  haring  the  partunoont  right 
to  legidate  for  the  territories,  it  mast  be  conceded  that  if  the 
aet  of  die  legialatnie  under  conaideration  is  obnoziona  to  the  ob- 
jection urged  agaiurt  it,  the  same  cannot  be  upheld  or  Bustained. 

It  cannot  be  disputed  that  thia  act  attempts  to  create  terri- 
torial ofBcea,  and  to  appoint  two  commiaeioner^  who,  in  con- 
junction with  one  otlier  resident  of  the  territoi;,  to  be  selected 
and  appointed  by  the  two  naioed,  diould  perform  tiie  functions 
of  8ucfa  ccmimiaeioners  for  a  term  of  yean.  This  del^ation  of 
authority  on  the  part  of  the  goTemor  and  l^:iBlative  council  to 
tbe  two  coDunissioners,  to  aelect  and  appoint  another,  muat  be 
T^arded  with  BtHue  d^^ree  of  miagiring  and  doubt.  All  the 
powers  iatrnated  to  government  in  the  territoriee,  as  well  as  in 
the  states,  are  divided  into  three  deportments — ^the  executive, 
the  I^ialative,  and  the  judiciaL  It  is  wuely  prorided  that  the 
functions  appropriate  to  each  of  these  tvaiuihea  of  government 
ahall  be  vested  in  a  separate  body  of  public  servants,  and  it  is 
apparent  that  the  perfection  of  the  system  requires  that  the  lines 
which  separate  and  diride  these  departments  shall  be  clearly 
defined  and  closely  followed. 

It  is  also  true,  as  a  general  proposition,  that  the  powers  con- 
fided by  the  fundamental  law  to  one  of  these  departments  can- 
not be  exercised  by  another.  And  where,  as  in  this  case,  the 
organic  law  provides  that  the  governor,  by  and  with  the  advice 
and  consent  of  the  legislative  council,  shall  appoint  the  terri- 
torial oSicers,  we  do  not  think  that  the  authority  can  be  dele- 
gated to  another  body  and  the  governor  thus  devested  of  his 
prerogative.  If  this  can  be  done  and  sanctioned  in  one  instance 
it  may  be  in  othen,  and  by  tills  method,  or  in  the  exercise  of  the 
two4hird8  legislative  rule  over  the  governor's  veto,  the  executive 
may  be  deprived  of  the  appointing  power  which  Congress  has 
wisely  confided  to  the  executive  branch  of  the  territorial  gov- 
ernment    {Hill  V.  Territory,  2  Wash.  Ter.  147,  7  Pao.  63.) 

We  are  clearly  of  tiie  opinion  that  the  act  in  question  is  in 
conflict  with  the  organic  law,  and  therefore  void,  and  that  the 
plaintiff's  claim  should  be  audited  under  the  provisions  of  the 
act  of  A.  D.  1881.     This  conclusion  has  not  been  reached  with- 
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ont  a  careful  consideratioD  of  the  queetdons  presented,  and  the 
effect  this  determination  may  have  upon  the  object  sought  to  be 
accomplished  by  the  legislation  attempted.  The  subject  of  the 
proposed  law  is  doubtleee  within  the  scope  of  "rightful  legislar 
tion,"  but  the  purpose  must  be  accomplished  by  constitutional 
methods.  (See  Supp.  U.  S.  Rev.  Stats.,  par.  i,  p.  6S9.)  It 
was  suggested  on  the  argument,  but  fiot  urged,  that  if  the 
"prison  commission  act"  is  void,  the  former  act  is  also  invalid. 
We  do  not  tiiink  so.  The  act  of  A.  D.  1881  does  not  attempt 
to  create  offices,  nor  to  appoint  cAcers,  but  only  confers  certain 
duties  upon  the  governor  and  tressnrer  tx-oifiao.  This  the  leg- 
islature, doubtleas,  had  the  power  to  do,  and  nnder  tiie  act  of 
Congress  last  cited  we  think  might  have  gone  further  and  pro- 
vided  for  iriiat  was  intended  by  the  last  act  of  the  l^slatnre. 

For  the  reasons  given,  the  judgment  of  the  court  below  is  r^ 
vereed,  and  the  case  remanded,  with  instructions  to  overrule  the 
demurrer,  and  for  further  proceedings  in  accordaam  vitii  thia 
opinion. 

Hayo,  0.  3.,  and  Buck,  J.,  concnrring. 


(Fetonarr  16,  I88C.) 

TOULOUSE  ET  AL.  ▼.  BUKKETT. 
[10  Pm.  2S.] 

Bquitabui  Bzuxr — Piobate  Pa^cTnci. — In  omm  puni;  sqaltjibl^ 
•nd  Id  which  purely  equitable  relief  Is  sought,  the  cause  of  Mtion 
Mt  ont  In  the  complaint  does  not  oonstitute  a  "claim"  whidi  moat 
be  presented  to  the  administrator  before  an  action  can  be  main- 
tained under  section  138  <d  our  Probat«  Practice  Act. 

nnoiHfis  HOT  Bupromn  bt  Etidkkcc — Revhwkd  bt  Appulaix 
Couar  Wbkk.— Errors  In  flndlngs  of  fact  on  the  ground  that  they 
are  not  eupported  by  the  eridence  can  only  be  reviewed  in  the  ap- 
pellate court  on  an  appeal  from  an  order  overrulink  a  motion  for 
new  trial. 

PixaMMOs— Clam  Jbamst  Ebtah.— In  aeUoni  agalnat  an  esUta 
It  U  not  necessaiy  to  alli^  In  the  complaint  that  the  "claim" 
sought  to  be  collected  haa  be«i  piasoited  to  the  admioiitrator  for 
his  aUowaace. 
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Eingsbur;  &  McQowan  and  Bnunback  &  Lamb,  for  Appel- 
lant 

A  complaint  in  an  action  against  the  administrator  of  an  es- 
tate that  does  not  all^^  that  any  claim  for  the  amount  de- 
manded wae  presented  to  the  administrator  for  allowance,  and 
that  it  was  rejected,  and  that  action  was  commenced  within  the 
statotoTj  period  after  rejection,  should  be  dismissed,  as  stating 
no  cause  of  action.  (Prob.  Frac.  Act,  sees.  131,  136;  Bev, 
Stata.,  pp.  S65,  267.)  And  if  the  question  of  failure  to  prop* 
erly  allege  and  prove  these  statutory  steps  is  raised  in  the  court 
below,  and  tiie  objection  is  not  met  by  amendment  and  proof,  it 
is  fatal  to  the  action.  (Heniseh  v.  Porter,  10  Cal.  658;  OoU- 
man  v.  Woodworih,  88  CaL  66S;  Bank  v.  Sowland,  4S  OaL 
134.) 

A.  F.  Montandon,  for  Bespondent*. 

Findings  cannot  be  impeached  for  being  contrary  to  the  evi- 
dence, except  by  motion  for  a  new  trial.  (Pico  v.  Cuj/ai,  47 
Cat  178;  Bice  v.  Intkeep,  34  CaL  224.)  The  decree  must  stand 
unless  the  complaint  will  not  support  any  judgment.  (LamJcin 
V.  Sterling.  1  Idaho,  120;  Smith  v.  Sterling,  1  Idaho,  128; 
DMii  V.  EvU,  1  Idaho,  362.)  The  Qonprceentation  of  a  claim 
against  the  estate  of  a  deceased  person  to  the  administrator  wUl 
not  neoeesarily  deprive  the  district  court  of  jurisdiction  over  the 
nme.  (Organic  Act,  sec  1868;  Eentseh  v.  Porter,  10  CaL 
555;  Ooleman  v.  Woodwortk,  28  CaL  668;  Ro$enb'erg  v.  Franb, 
58  CaL  400.)  An  objection  to  the  complaint  that  defeats  only 
plaintiffs*  present  right  to  recover  must  be  made  in  the  court 
of  original  jurisdiction,  during  the  term  at  which  the  jndgment 
is  rendered,  and  cannot  be  made  in  the  appellate  court  for  the 
first  time.  (Sentsch  v.  Porter,  10  CaL  656;  Coleman  v.  Wood- 
worth,  28  Cal.  568;  Bank  v.  Rowland,  42  CaL  134.) 

BUCK,  J. — The  plaintiffs  in  this  action  were  partners,  do- 
ing business  as  miners,  in  Altnras  county,  in  this  territory, 
and  the  owners  of  certain  mines  mentioned  in  the  complaint. 
On  the  fifteenth  day  of  October,  1881,  they  executed  and  deliv- 
ered to  Nicholas  Boucher,  and  to  his  heirs  and  aseigns,  a  deed 
of  the  undivided  oo^-third  of  said  mines,  in  cooEideration  of 
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$:S,000.  The  said  consideration  vas  not  paid  at  tbe  time  said 
deed  was  delivered  to  eaid  grantee,  but  said  indentore  of  deed 
contained  the  stipnlation  by  the  grantors  that  said  grantee 
"agrees  to  work  on  said  mines,  without  remuneration,  nntil  the 
same  are  sold  or  otherwise  disposed  of;  and  should  the  same  be 
?old,  or  mineral  extracted  therefrom  be  sold,  the  grantors  shall 
receive  the  said  $3,000  consideration  out  of  the  first  money  r& 
ceired  from  said  sales  over  and  above  the  value  of  said  services 
of  grantee."  The  compUint  allies  that  said  conveyance  was 
made  and  delivered  in  pursuance  of  a  contract  of  partnership 
between  the  grantors  and  grantee  therein,  whereby  the  partners 
were  each  to  own  one-third  of  said  mines,  and  be  equal  part- 
ners in  working  the  same;  but  tiirough  accident  and  mutual 
mistake,  all  of  said  parties  being  illiterate  and  of  foreign  birth, 
not  understanding  the  English  language,  the  intended  contract 
of  partnership,  with  condition  to  convey  the  one-third  interest 
in  said  mines,  was  made  to  convey  said  interest  absolutely,  and 
without  fully  stating  the  terms  and  conditions  of  said  partner- 
ship and  of  said  conveyance ;  that  said  grantee  received  the  bene- 
fits of  said  contract  with  plaintiffs  on  said  mines,  woriced  ao* 
cording  to  said  agreement  until  August  2^  1882,  when  a  con- 
tract of  sale  of  said  mines  was  made;  that  afterward,  the  said 
sale  not  being  made,  the  plaintiffs  and  the  grantee,  Boucher, 
received  $4,000  forfeit  money  therefrom,  which  sum  was  paid 
to  said  Boucher,  and  by  bjm  divided  equally  between  them,  the 
said  Boucher  retaining  ther^rom  $1,333.33;  that  said  forfedt 
was  first  paid  to  said  Boucher,  and  one-third  retained  by  him, 
against  the  protest  of  plaintiffs,  who  claimed  the  same  as  a  part 
of  the  proceeds  of  the  said  mines  which  should  be  applied  on 
the  said  purchase  price  of  $2,000;  that,  after  the  recedpt  of  said 
forfeit  money,  said  Boucher  refused  and  neglected  to  work  on 
said  mines,  and  left  the  same,  and  continued  away  therefrom 
imtil  the  first  day  of  June,  1883,  when  he  died,  and  defendant, 
Burkett,  was  duly  appointed  administrator  of  his  estate.  The 
complaint  further  alleges  that  the  plaintiffs  have  performed 
their  part  of  said  agreement  of  sale  and  partnership,  but  that 
neither  Boucher  nor  his  representatives  have  performed  their 
part  thereof,  but  have  refused  so  to  do,  and  still  refuse  and  neg- 
lect to  fuliill  the  same;  that  at  the  date  of  the  commencement 
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of  this  action  there  wu  five  hundred  and  forty-Bix  days'  labor 
dne  from  defendant  on  said  contract.  Wherefore  plaintiffs 
pray  that  said  deed  be  rescinded ;  that  said  contract  be  reformed 
to  comply  with  the  real  understanding  of  the  parties;  that  said 
defendant,  as  adminiBtrator  of  the  estate  of  said  Boucher,  be 
decreed  to  reconvey  said  one-third  interest  to  plaintiffs,  aod,  in 
case  said  relief  cannot  be  granted,  the  vendor's  lien  on  said 
premises  be  foreclosed  and  sold  to  pay  the  amount  ascertained 
to  be  dne  plaintifFs  in  consequence  of  a  breach  of  said  contract ; 
that  plaintiffs  have  a  perscmal  judgment  against  defendant  for 
any  deficiency ;  and  for  such  further  relief  aa  may  be  agreeable 
to  equity.  The  defendant  answered  the  complaint,  admitting 
that  plaintifb  were  the  owners  and  in  possession  of  said  mines, 
as  alleged  in  the  complaint,  by  a  failure  to  deny  the  same,  and 
the  making  and  delivery  of  said  deed,  but  denies  all  the  other 
material  allegations  of  the  complaint,  and  prays  that  the  suit 
be  dismissed  at  plaintifEs'  coats.  The  caae  was  tried  by  the 
court,  and  the  findings  of  fact  sustain  the  allegations  of  the  com. 
plaint,  with  the  exception  of  findings  that  there  was  no  mistake 
in  the  execution  of  the  said  deed ;  that  the  plaintiffs  were  enti- 
tled to  two-thirds  of  five  hundred  days'  labor  from  said  Boucher, 
or  on  his  behalf,  from  said  mines,  and  that  the  said  labor  is  of 
the  value  of  four  dollars  per  day,  amounting  to  $1,333.33. 

As  conclusions  of  law  the  court  find :  1.  "That  two  thousand 
dollars  is  due  plaintiife  from  said  estate  of  Boncher,  and  is  a 
Hen  upon  the  interest  in  said  mine  described  in  said  deed";  2. 
"The  $1,333.88  dne  plaintiffs  for  labor,  as  aforesaid,  is  a  part  of 
the  purchase  price  of  said  mine,  and  is  a  valid  lien  on  the  same" ; 
3.  '"That^  by  the  commencranent  of  this  action,  the  plaintifFs 
elected  to  terminate  the  contract,  and  that  they  are  not  allowed 
any  other  or  greater  sum  than  is  herein  allowed  for  the  failure 
to  perform  said  contract";  4.  "That  the  $4,000  forfeit  money 
was  received  by  all  the  parties,  and  settled  between  themselves, 
and  idaintifEs  are  not  entitled  to  recover  the  same";  6.  "That 
upon  the  sale  of  the  property  by  the  administrator  he  should 
settle  and  discharge  the  costs  of  this  action,  and  the  sum  of  $1,- 
333.33  herein  declared  to  be  a  lien  upon  said  premises," 

The  defendant  appeals  frcan  the  judgment,  and  incorporates 
in  the  record  a  bill  of  exceptiona.     hy  the  bill  exception  is 
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taken  to  eeveral  of  the  findings  of  fact  by  the  court  as  being 
contrary  to  the  evidence;  but  ae  no  part  of  the  evidence  in  the 
court  below  is  brought  up  in  the  record,  this  court  has  no  meauA 
of  determining  the  correctnese  of  the  findings  of  fact  It  is 
also  well  eetablished  that  exceptions  to  findings  of  fact,  on  the 
ground  tiiat  they  are  contrary  to  the  evidencoj  can  only  be  re- 
viewed on  a  motion  for  new  trial.  (Pico  v.  Cvyat,  47  Cal.  174; 
Bice  V.  Insieep,  34  Cal.  224 ;  Code  Civ.  Proc.,  sec.  411 ;  Hayne 
on  Nerw  Trial  and  Appeal,  sec.  96.) 

The  second  point  made  in  appellant's  brief  ia  that  the  com- 
plaint  is  not  snfficient  to  sustain  the  judgment,  in  that  it  fails 
to  allege  tliat  the  claim  of  plsinti&  was  presented  to  the  ad- 
ministrator for  his  acceptance  or  allowance.  (Prob.  Act,  see. 
138.)  Upon  this  objection  it  has  been  held  in  the  adjudicated 
cases  that  it  is  not  necessary  to  all^e  the  presentation  and  r^ 
jection  of  the  claim,  but  that  it  may  he  proven  on  the  trial 
without  such  allegation.  {HentK^  v.  Porter,  10  CaL  555; 
Coleman  v.  Woodwortk,  28  Cal.  568.)  It  is,  however,  admitted 
by  respondent  ibat  no  such  evidence  was  in  fact  given,  and  it 
is  insisted  that  the  cause  of  action,  as  set  out  in  the  complaint, 
is  not  a  "claim,"  in  contemplation  of  the  probate  act. 

In  Oray  v.  Palmer,  9  Cal.  616,  in  which  very  elaborate  briefs 
were  prepared,  and  exhaustive  arguments  were  made,  to  de- 
termine the  signification  of  this  term,  as  used  in  the  statute 
identical  with  onr  own,  the  court  say:  "It  would  seem  clear 
from  the  different  sections  of  the  act,  construed  together,  as 
well  as  from  the  nature  and  reason  of  the  case,  that  ttie  words 
'daimanf  and  'claim'  are  used  as  synonymous  with  'creditor', 
and  l^al  demand  for  money.' " 

In  FaUon  v.  Bviler,  21  Cal  24,  81  Am.  Dec.  140,  a  suit  to 
foreclose  a  mortgage,  Judge  Field  says:  "The  term  'claims'  in 
the  probate  act  only  has  reference  to  such  dt^ta  or  demands 
against  the  decedent  as  mi^t  have  beeai  enforced  in  hia  lifetime 
by  personal  actions  for  the  recovery  of  money,  and  upon  whidi 
only  a  money  judgment  could  have  been  readied." 

The  adjudicated  cases,  and  tiie  reastMi  of  the  law,  indicate 
Oie  rule  to  be  as  suggested  by  Justice  Field,  above  dted:  that 
is  cases  purely  equitable,  or  in  which  a  purely  equitable  relief 
is  sought,  the  cause  of  action  set  out  in  tie  complaint  do€«  not 
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constitute  a  "claim"  which  most  be  presented  to  the  administra- 
tor, under  section  138  of  our  Probate  Act,  before  an  action  ma; 
be  maintained.  This  is  held  to  be  &e  rule  in  actions  for  the 
forecloeare  of  mortgages  and  liens  There  personal  judgments 
over  are  not  sought. 

In  the  case  at  bar,  the  plaintifiFs  were  in  the  possesion  of  Qie 
property  in  dispute,  and  had  a  vendor's  lieu  thereon,  for  the 
onpaid  purchase  price.  The  real  object  of  the  suit  was  to  fore- 
close this  lien.  It  is  true,  the  plaintifFs  demanded  a  personal 
judgment  over  against  the  administrator.  The  test,  however, 
is  not  what  a  litigant  demands,  but  what  he  is  entitled  to  re- 
ceive. His  prayer  for  general  relief  oiabled  the  court  to  grant 
such  relief  ae  was  agreeable  to  equity. 

The  only  remaining  point  is  that  the  plaintiS  Toulouse  was 
permitted  to  testify,  against  the  objectioa  of  defendant  and 
contrary  to  section  898,  subdivision  3  of  onr  Code  of  Civil 
Procedni«,  aa  to  tbe  ovnerehip  and  poseegeion  of  the  mines 
conveyed  at  the  time  the  deed  was  made.  An  inspection  of  the 
pleadings  shows  that  such  ownership  and  possession  was  alleged 
in  tiie  complaint,  and  not  denied  in  the  answer.  The  testimony 
referred  to  could  not  have  injured  defendant,  as  it  went  to  facts 
admitted  in  the  pleadings. 

We  find  no  error  in  the  trial  below,  and  the  judgment  is  af- 
firmed. 

Hays,  C.  J.,  and  Broderick,  J.,  concurring. 

PBTIIION  FOR  A  BBABODUBNT. 

BTTCK,  T. — On  February  15th,  the  decision  of  the  court 
herein  was  announced,  confirming  the  judgment  appealed  from. 
On  the  23d  the  appellant  filed  his  petition  for  a  reargument 
Aa  a  basis  for  the  petition,  it  is  set  out  that  the  court  was  mis- 
taken in  stating  that  the  allegation  of  ownership  and  pos8e»- 
don  of  the  premises  in  dispute  set  out  in  the  complaint  was 
admitted  in  the  answer,  by  a  failure  of  defendant  to  deny  the 
same,  and  on  the  further  ground  that  the  cases  of  Gray  v. 
Palmer,  9  Cal.  616,  and  Fallon  v.  Butler,  31  Cal.  24,  81  Am. 
Dec.  140,  are  practically  overruled  in  Ellis  v.  Polbemvs,  27 
CaL  354,  and  in  Fitte  v.  Shipley,  46  Cal.  162.     The  allegation 


190  ToDLOCSE  V.  Bdbkett.       [Sap.  Ct. 

Opinion  of  the  Court — Buck,  J, 

of  ownereMp  and  possession  of  the  premisee  in  dispute  are  de- 
nied in  t^rms,  but  admitted  in  fact  in  the  answer.  The  de- 
fendanta  allege  in  their  answer  that  the  quitclaim  deed  set  out 
in  the  complaint  ccoitAined  the  exact  understanding  of  the 
partiee,  and  that  tliere  was  no  mistake  or  misunderstanding. 
If  this  be  true,  the  defendants  stand  in  the  relation  of  vendee 
of  the  plaintiffs,  the  vendors  in  tbe  deed.  This  action  is 
brought  to  foreclose  the  vendor's  lien  for  slleged  unpaid  pur- 
chase money.  In  such  an  action  the  vendee  is  estopped  from 
denying  his  v^idor's  title.  While  in  some  actions  the  vendee 
may  dispute  his  vendor's  tiUe,  ihe  doctrine  is  (Bigelow  on  Es- 
toppel, 415)  "that,  until  the  grantee  has  paid  for  the  land,  he 
holds,  in  respect  to  the  payment,  a  relation  of  duty  to  the 
grantor  similar  to  that  of  tenant  and  landlord.  The  grantee 
cannot  escape  the  payment  of  tlie  purchase  price  by  disclaim- 
ing the  title  of  his  grantor."  In  the  case  at  bar  the  defaidant 
admits  that  whatever  rights  he  has  to  the  premises  he  has  by 
virtue  of  purchase  from  plaintiffs,  and  in  an  action  to  fore* 
close  tiie  vendor's  lien  for  purchase  price,  admitting  as  he 
does  the  purchase,  the  issue  is,  is  there  purchase  money  due? 
He  cannot  disavow  Ms  vendor's  title  on  that  isBBO.  (Bigelow 
on  Estoppel,  414.)  The  effect,  tlierefore,  of  ^e  defendant's 
onsww  is  to  deny  the  plaintiffs'  allegation  of  ownership  in 
form,  and  to  admit  it  in  fact. 

It  is  claimed  in  the  petition,  also,  that  the  California  cases 
cited  in  eapport  of  our  decision  as  to  the  word  "claim"  have 
been  substantially  overraled  in  later  cases.  In  support  of  this 
statement  the  petitioner  cites  Ellig  v.  Polhemus,  37  Cal,  354, 
and  Piite  v.  Shipley.  46  Cal.  162.  The  signification  of  this 
term  has  been  under  discussion  in  the  California  courts  since 
18S8;  commencing  with  Gray  tt.  Palmer,  9  Cal.  616,  and  con- 
tinued in  Fallon  v.  Butler,  21  Cal.  24,  81  Am.  Dec.  140 ;  Ellis 
V.  Polkemw,  27  Cal.  354;  Christy  v.  Dana.  34  Cal.  553;  Sichel 
V.  CarilJo,  48  Cal.  505;  Pitte  v.  Shipley,  46  Cal.  155;  and  Es- 
tate of  McCausland,  52  Cal.  5C8.  Much  that  has  been  said  in 
the  discnesions  of  this  question  has  been  outside  of  the  issues. 
We  find  in  them  nothing  to  change  onr  opinion  upon  this  quee- 
tion  at  issue.  It  is  evident  that  the  courts  of  that  state  do  not 
understand  that  the  cases  referred  to  have  been  overruled.     In 
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Estate  of  McCaualand,  above  dted,  the  court  ea; :  "In  Failon 
V.  Butlerj  Mr.  Chief  Justice  Field  said :  IfhateTer  signification 
Qtere  maj  be  attached  to  the  irord  "claim,"  standing  by  itself, 
it  is  evident  that  in  the  Probate  Act  it  has  reference  to  such 
debts  or  demands  against  the  decedent  as  might  have  been  en- 
forced against  him  in  his  lifetime  b;  personal  action,  for  the 
recover;  of  money,  and  upon  which  only  a  money  judgment 
conid  have  been  rendered.' "  This  definition,  they  say,  "in 
our  opinion,  is  correct" 

We  are  nnable  to  see  that  any  benefit  would  arise  by  a  rear- 
goment  of  the  case,  and  the  prayer  of  the  petitioner  is  th«%fore 
denied. 

Hays,  C.  J.,  and  Brodericfc,  J.,  conenrring. 


{Fabnui7  15,  19BS.) 
CEDEBHOLU  v.  LOOFBOEBOW  et  al. 

[S  Pm.  «41.] 
FcSBCLomns  ow  Ghattkl  Uobtqau — Seookd  Acrnon  fob  Claxu  axv 
Dkuvzbt  Pnnuxa. — Wbera  An  Action  to  foreoloM  •  eb&tUl  mort- 
gago  haa  been  commeiiced,  and  ii  pending,  a  aecond  action  Ua 
claim  and  deliver;  b;  same  plaintiffs  cannot  be  maintained.  Eeld, 
•nch  an  action  rightfully  disausaed  at  pliintlffa'  ooatA. 

APPEAL  from  District  Court,  Alturas  Coun^. 

Kingsbury  &  McGowan,  for  Appellant. 

Goods  are  not  in  cnstody  of  the  law  until  in  possession  of 
some  oflicer  or  servant  of  a  court  under  or  by  virtue  of  some 
writ  or  order.  (6  Waifs  Actions  and  Defenses,  p.  617;  Buckley 
V.  Buckley,  9  Nev.  379.)  The  goods  not  being  tn  cuaiodia 
legis,  an  action  of  replevin  was  the  proper  remedy  and  the  one 
provided  by  the  code.  (Idaho  Code,  c.  16;  Wells  on  Beplevin, 
sec  16;  Jones  on  Chattel  Mortgages,  sec.  442.) 

L,  Yinejard,  for  Bespondent 
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HAYS,  C.  J. — Defendants  gave  plaintiff  a  chattel  mortgage 
which  became  due  on  the  first  day  of  December,  1884.     On  the 
I  foBrth  day  of  December,  plaintiff  commenced  an  action  to  for&- 

;  close  the  same.     On  the  next  day  he  demanded  poeseeeion  of 

I  the  mortgaged  property,  which  was  refused.     Three  days  later 

he  brought  an  action  of  claim  and  delivery  for  posaeasion  of 
the  property.     Defendants  answered  in  each  suit.     The  causes 
coming  on  to  be  heard  were  consolidated  for  the  purpose  of 
'  trial,  and  then,  by  consent,  were  referred  to  a  referee  to  take 

,  testimony,  make  findings  of  fact  and  conclnsions  of  law,  and 

to  report  such  judgment  as  he  deemed  proper  and  just.     After- 
■  ward,  the  referee  filed  his  report,  wherein  he  finds  as  facts  that 

.  the  plaintiff  was  authorized  to  take  possession  of  the  mortgaged 

I  property  at  the  time  demand  was  made;  that  demand  was  made 

I  for  possession  of  the  property  and  possession  refused;  that  at 

the  time  of  demand  there  was  due  and  unpaid  on  the  mortgage 
j  $365.18.     The  referee  reported  in  his  conclusions  of  law  that 

I  decree  of  foreclosure  be  entered  for  the  amount  due  on  the 

I  mortgage  and  order  of  sale  of  mortigaged  property;  that  the 

'  second  action  for  the  possession  being  brou^t  while  the  prop- 

'  erty  was  under  the  control  and  jurisdiction  of  the  court  in  the 

'  former  action,  and  under  cireumstances  which  would  prev^t 

the  plaintiff  from  -aaing  the  possession  of  said  property  for  the 
only  purpose  for  which  he  had  any  right  to  the  poseeesion,  to 
wit,  to  sell  the  same,  should  be  dismissed  at  plaintiff's  coeta 
without  returning  the  property,  as  it  appears  to  be  in  posses- 
sion of  the  officer  whose  duty  it  will  be  to  sell  the  same  under 
the  equitable  decree  to  be  rendered  and  entered  herein.  Judg- 
ment was  entered  in  aocordance  with  the  conclusions  of  the 
referee,  from  which  judgment  for  costs  the  plaintiff  appeals  to 
this  court. 

Section  468  of  our  code  provides :  "There  can  be  but  one  ac- 
tion for  the  recovery  of  any  debt  or  the  enforcement  of  any 
right  secured  by  mortgage  upon  real  estate  or  personal  prop- 
erty." Section  341  of  the  code  provides  for  the  appointment 
of  a  receiver  in  action  to  foreclose  mortgages.  It  is  evident 
the  legislature  intended  to  do  away  with  a  multiplicity  of  ac- 
tions, as  they  have  fully  provided  for  the  protection  of  all  rights 
in  one  suit;  and  where  the  plaintiff,  as  in  this  case,  chose  to 
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enforce  his  rights  by  forecloenre,  that  action  becomes  exclusive. 
{Eastman  v.  TuTman,  34  Cal.  383.) 

The  plaintiff's  remedy  in  the  .first  suit  vas  fall  and  complete. 
He  was  not  only  entitled  to  bare  a  foreclosnie  of  the  equity  of 
redemptioD  and  a  sale  of  the  chattels,  bnt,  also,  to  have  the 
property  fully  protected  from  conversion  or  destruction  nntil 
the  same  should  be  sold.  {Freeman  v.  Freeman,  17  N.  J.  Eq. 
44;  3  Waifs  Actions  and  Defenses,  433.)  If  plaintiff  failed 
to  ask  for  snfBcient  relief  in  his  foreclosure  proceedings,  that 
•me  a  fault  of  which  he  cannot  complain.  Ws  are  aware  tiiat 
it  has  been  held  in  many  states  that  the  two  actions  coold  be 
maintained,  but  we  tiiink  they  did  not  have  such  atatotory  pn^ 
visions  as  are  found  in  this  territory.  (Jones  on  Chattel  Mort- 
gagee, sec  758,  and  cases  there  cited.) 

For  these  reasons  we  think  the  second  action  was  rightfully 
dismissed  at  plaintiffs  costs,  and  the  judgment  should  be  af- 
firmed. , 

Biuk  and  Brodoick,  JJ.,  concnrring. 


(March  3,  1888.) 

PEOPLE  T.  BERNARD 

[10  Pm.  30] 
Ckthhtai.  Pbactice — Ibbtbuctkisb. — Under  the  Criminal  Practice  Act 

tlie  trial  court,  in  charging  tbe  jur;,  may  atata  the  avidence  and 

declare  the  law. 
fiAKK. — The  entira  charge  on  a   particular  point  mart  be  oonBidered 

in  deUnniniDg  whether  or  not  it  is  mbleading. 
Bamx. — The  in«truetion»  herein  examined  and  held  not  prejudicial  to 

the  defendant. 

APPEAL  from  District  Court,  Nez  Perces  County. 
Brambeck  &  Ijamb,  for  Appellant. 
D.  P.  B.  Pride,  Attorney  General,  for  the  People. 
No  briefs  on  file. 

Idaho,  Vol.  2—13 
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BEODERICE,  J.— The  defendant  was  accnBed  of  the  mtir- 
der  of  John  J.  Enright,  was  tried,  and  convicted  of  man- 
slaughter, and  sent^ced  to  hard  labor  in  the  territorial  prison 
for  eight  years.  From  this  judgment  be  appeals.  The  firet 
point  made  on  hie  behalf  on  the  appeal  is  that  the  court  erred 
in  giving  the  jury  the  following  instruction:  "Evidence  has 
been  given  tending  to  show  that  the  deceased,  John  Enright, 
entered  the  printing  ofiBce  of  the  defendant  for  the  purpose  of 
taking  therefrom  hie  blankets,  and  that  while  there  he  ad- 
dressed to  defendant  certain  language  which  you  remember, 
and  thereupon  tine  defendant  got  down  from  the  printing  stool 
and  ordered  him,  Enright,  out  of  his  office;  that  said  Enright 
not  going  on  such  order,  the  defendant  fired  his  revolver  at 
him,  and  inflicted  upon  the  deceased  the  wound  from  which  he 
died."  The  criticism  on  the  foregoing  instruction  is  on  the 
latter  part  of  it ;  that  is,  it  is  claimed  the  court  erred  in  saying 
to  the  jury :  "The  defendant  fired  his  revolver  at  him,  and  in- 
flicted upon  the  deceased  the  wound  fronn  which  he  died." 
Under  our  statute  (Criminal  Practice  Act,  sec  364)  the  court, 
in  charging  tiie  jury,  may  state  the  testimony  and  declare  the 
law;  this  is  what  was  here  done.  We  cannot  by  any  rule  of 
law  subdivide  this  instruction  in  the  manner  contended  for,  but 
we  must  take  and  consider  llie  entire  paragraph,  and  thus  de- 
termine whether  or  not  it  was  misleading.  Certainly,  under 
our  practice  and  the  circumstanceB  of  this  case,  it  was  not  er- 
ror for  tiie  court  to  tell  the  jury  that  there  was  evidence  tend- 
ing to  prove  the  facts  as  stated  in  this  instruction. 

The  second  alleged  error  complained  of  is  the  giving  of  the 
following  inetrudjon:  "There  muet  be  danger  of  personal  in- 
jury, or  the  fear  of  personal  injury,  to  that  extent  that  the  only 
means  to  avoid  the  loss  of  life,  or  great  personal  injury,  is  to 
kill  the  assailant."  Section  S6  of  crimes  act  fully  warrants  this 
instruction.  Had  this  section  of  the  statute  been  copied  and 
given  as  an  instruction,  the  defendant  would  have  had  as  good 
ground  for  complaint  as  he  has  against  the  one  given  and  here 
objected  to. 

The  third  and  last  alleged  error  complained  of  is  in  giving 
the  following  portion  of  an  instruction:  "And  that  he  had  in 
good  faith  endeavored  to  decline  any  further  struggle  before 
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the  fatal  shot  wae  fired."  It  is  apparent  from  the  reading  that 
tiiie  is  not  a  full  or  complete  sentence.  It  is  selected  and  taken 
from  a  charge  which,  in  the  main,  is  unobjectionable.  As  the 
facta  appear  to  ns,  these  lines  might  have  been  omitted  from  the 
paragraph,  but  we  are  unable  to  see  how  any  substantial  right 
of  the  defendant  could  have  been  prejudiced  by  them.  The 
meaning  of  the  court  below  cannot  be  fairly  aeeertained  by  a' 
partial  view  of  what  the  jury  was  told  waa  the  law  by  which 
they  should  be  governed  in  determining  a  question  of  fact.  To 
arrive  at  such  meaning  we  must  look  at  the  entire  charge  upon 
the  point  to  which  it  relates.  This  rule  is  recognized  in  numer- 
ous decisions.  {People  v.  Nelson,  56  Cal.  81,  and  cases  cited; ' 
People  V.  Welch,  49  Cal.  188;  People  v.  Doyell,  48  Cal.  93; 
United  States  v.  Snow,  4  Utah,  880,  9  Pac.  501.)  Section  482 
of  ttie  Criminal  Practice  Act  provides  that  we  must  give  judg- 
ment here  without  regard  to  technical  error  or  defects  which 
do  not  affect  substantial  rights.  The  statute  authorizes  the 
entire  instraction  from  which  the  words  objected  to  are  taken 
to  be  given  in  a  proper  case,  and  we  understand  that  it  is  sap- 
ported  by  the  general  doctrine.  (Wharton  on  Homicide,  485, 
and  cases  there  cited.) 

From  an  examination  of  the  evidence  and  the  entire  record 
we  are  satisfied  the  defendant  could  not  have  been  injured  by 
these  instructions,  or  either  of  them,  and  that  he  had  a  fair 
trial,  and  was  rightly  convicted.    Judgment  affirmed. 

Hays,  C.  J.,  and  Buck,  J.,  concur. 


(Mttrdi  3,  1888.) 
SAIiT  LAKE  BREWING  COMPANY  v.  GILLMAN  it  al. 

[10  Pac.  32.] 
FxAcncx — AppKAia  fkom  Jubticb  Court — JTTBisDicTtonAL  Pa«- 
Bcomarru. — To  e£Fectuat«  an  appeal  from  a  judgment  of  a  ju»- 
tice  of  the  peace  three  things  are  required:  The  filing  of  the 
notice  of  appeal  with  the  justice;  the  Berrice  of  a  copy  of  the 
•ame  on  the  advene  party,  and  the  filing  of  Uie  imdertaking;  and 
all  these  thing*  must  be  done  within  thirty  daye  after  the  ren- 
dition of  the  judgment  and  are  jurisdictional  prerequiritea;  but 
the  mere  older  in  which  they  are  done  li  not  material. 
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SiJ». — ^Where  Judgment  wu  rendered  in  a  jnettce'a  court  on  October 
2.  1885,  end  the  notice  end  undertaking  on  appeal  were  filed  with 
$,  juBtlce  on  the  Otb  of  Uie  eame  month,  and  the  notice  of  eppeal 
wae  MTved  on  the  ISth  of  the  same  month.  Held,  that  the  stat- 
ute was  complied  with  and  the  appeal  well  taken. 

Saub— DiaTwomsHED. — The  etatute  providing  for  appeale  from  jus- 
tice'! and  probate  courts,  and  the  proriaione  for  appeal  from  dis- 
trict to  the  aupreme  court,  considered  and  distinguished. 

Qurax — SumciEBCT  or  UMDEBTAKina. — Where  bf  accident  or  mis- 
t^e  the  respondent  is  prevented  from  objecting  to  the  snfficient^ 
of  the  undertaking  within  Ave  days  after  the  filing,  may  such 
objection  be  made  at  any  time  a  substantial  defect  ie  ascertained! 
Material,  but  not  decided. 

APPEAL  from  District  Court,  Altnras  Couniy. 

Ejnggbnry  &  McQowan,  for  Appellant. 

The  notice  of  appeal  most  be  aerred  before  the  Tindertaking 
is  filed.  {Hastings  v.  Eatleck,  10  Cal.  32;  Hewea  v.  CarviUg 
Mfg.  Co.,  62  Cal.  518;  Shiaaler  v.  Crook$,  1  Idaho,  369;  People 
«.  Sunt,  1  Idaho,  371;  Clarlc  v.  Lowenberg,  1  Idaho,  654.) 

P.  E.  Ensign,  for  Eeflpondents. 

The  order  of  filing  or  eerring  notice  of  appeal  or  filing  tin- 
dertaking on  appeal  ia  immaterial,  ao  that  all  the  steps  neces- 
eary  to  perfect  the  appeal  are  taken  within  the  thirty  days 
specified  in  the  statute.  {Coker  v.  Superior  Court  Colwea  Co., 
58  Cal.  77;  Hall  v.  Superior  Court  El  Dorado  Co.,  68  Cal.  24, 
8  Pac.  609.)  The  word  may  mean  "must"  or  "shall,"  only  in 
cases  where  the  public  interests  and  rights  are  concerned,  and 
where  the  public  or  third  persons  have  a  claim  de  jure  that 
finch  should  be  the  construction  given  to  the  word.  (Newburgh 
T.  Co.  V.  Miller,  5  Johns.  Ch.  112,  9  Am.  Deo.  274;  Malcom 
V.  Rogers,  5  Cww.  188,  15  Am,  Dec.  467;  Martin  v.  Mayor  etc., 
1  Hill,  547;  Rogers  v.  Wing,  5  How.  Pr.  50;  New  York  etc.  B. 
R.  Co.  V.  Cobum,  6  How.  Pr.  223 ;  Buffalo  P.  B.  Co.  v.  Commis- 
sioners  etc.,  10  How  Pr,  839;  Baldwin  v.  Mayor,  2  Keyes,  411; 
Fisher  V.  Ball,  41  N.  T.  424 ;  Mason  v.  Fraser,  9  How.  (TJ.  S.) 
259;  Supervisors  v.  United  States,  4  Wall.  446.) 

BKODERICK,  J.— On  the  second  day  of  October,  1885,  the 
plaintiff  lecoveted  judgment  against  the  defendants  before  a 
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justice  of  the  peace  in  Alturas  county.  On  the  Bixth  day  of 
Game  month  the  defendanta  filed  with  the  justice  their  notice 
and  nndertaking  on  appeal,  and  on  the  fifteenth  day  of  the 
same  tnonth  they  served  upon  the  plaintiff  a  copy  of  the  notice 
of  appeal.  The  transcript  and  papers  on  appeal  were  trans- 
ferred to  the  district  court,  and  the  plaintiff  there  moved  to  dis- 
miss the  appeal  on  the  ground  that  the  district  court  had  not 
acqnired  jurisdiction  of  the  same,  as  no  undertaking  on  appeal 
had  been  filed  since  the  notice  of  appeal  was  served.  The  mo- 
tion was  overruled  and  denied,  and  from  the  order  of  the  dis- 
trict couri;  the  plaintiff  appeals  to  this  court. 

It  is  contended  on  behalf  of  the  plaintiff  that  the  appeal  was 
not  taken  in  the  manner  required  hy  law,  and  in  support  of  this 
proposition  we  are  referred  to  Shissler  v.  Crooks,  1  Idaho,  369 ; 
PeopU  V.  Hunt,  1  Idaho,  371;  Clark  v.  Lowenberg,  1  Idaho  654. 
These  decisions  were  made  npon  the  statute. which  provides  for 
"appeals  in  general,"  or  perhaps,  more  correctly  speaking,  for 
appeals  from  the  district  to  the  supreme  court.  This  statute 
differs  essentially  from  the  one  we  are  now  called  upon  to  con- 
eider  and  construe,  and  hence  the  cases  cited,  while  doubtless 
correct  npon  the  questions  there  presented,  have  no  application 
to  thp  case  at  bar. 

By  section  665  of  the  Code  of  Civil  Procedure  it  is  provided 
that  "any  party  dissatisfied  with  a  judgment  rendered  in  a 
civil  action  in  a  probate  or  justice's  court  may  appeal  therefrom 
to  the  district  court  of  the  county  at  any  time  within  thirty 
days  after  tiie  rendition  of  the  judgment.  The  appeal  is  taken 
by  filing  a  notice  of  appeal  with  the  justice  or  judge,  and  serv- 
ing a  copy  on  the  adverse  party,"  Section  668  provides  in  sub- 
stance that  upon  receiving  the  notice  of  appeal,  and  on  pay- 
ment of  the  fees  of  the  judge  or  justice,  and  filing  an  under- 
taking as  required  in  the  next  section,  and  after  settlement  of 
the  statement,  if  any,  the  judge  or  justice  must,  within  five 
days,  transmit  to  the  clerk  of  the  district  court,  with  the  papers 
in  the  ease,  a  transcript  of  the  docket  entries.  By  section  669 
it  is  further  provided  that  "an  appeal  from  a  justice's  or  pro- 
bate court  ie  not  effectual  for  any  purpose,  unless  an  undertak- 
ing be  filed  with  two  or  more  sureties,"  etc 
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■  It  may  here  be  obseryed  that  this  statute,  unaided  by  any 
other,  prescribes  ttie  mode  or  manner  of  appeal  from  judg- 
ments rendered  in  probate  and  iustice'a  courts.  Three  things 
are  made  indispensable:  the  filing  of  the  notice  of  appeal,  the 
service  of  a  copy  of  the  same  on  the  adverse  party,  and  the  fil- 
ing of  an  undertaking;  and  all  these  things  muEt  be  done  within 
thirty  days  from  the  rendition  of  the  j'adgment,  and  are  juris- 
dictional; but  the  fftatute  does  not  prescribe  the  order  in  which 
these  several  steps  must  be  taken.  Here  the  notice  of  appeal 
and  undertaking  were  filed  four  days  after  the  judgment  was 
rendered.  This  did  not  effectuate  the  appeal  until  the  notice 
was  served  as  required  by  law.  The  notice  was  served  nine 
days  after  the  filing,  and  it  will  be  seen  that  all  these  acta  were 
done  within  the  statutory  time,  and  we  cannot  think  that  the 
mere  order  in  which  they  were  done  ie  material.  It  has  been, 
in  effect,  so  held  under  the  statute  from  which  ours  was  cop- 
ied, (Coier  v.  Superior  Court,  58  Cal.  177 ;  Hall  v.  Superior 
CouH,  68  Cal.  S4,  8  Pac  6,  509.) 

The  plaintiff  insists  that  by  reason  of  the  filing  of  the  un- 
dertaking on  appeal  prior  to  the  service  of  notice  that  he  was 
denied  his  statutory  right  of  objecting  to  the  sufficiency  of  the 
sureties.  It  is  true  the  statute  provides  that  the  adverse  party 
may  except  to  the  sufficiency  of  the  sureties  within  five  days 
after  the  filing  of  the  undertaking;,  but  we  are  inclined  to  be- 
lieve that  this  statute  is  only  directory,  and  that  an  insufficient 
undertaking  may  be  objected  to  when  a  substantial  defect  is 
ascertained,  or  that  the  defect  or  irregularity  may  be  waived. 
{Robe  V,  Hamilton,  15  Cal.  33.)  It  will  be  seen  that  the  stat- 
ute does  not  require  notice  to  be  given  of  the  filing  of  the  un- 
dertaking; service  of  notice  of  appeal  is  the  requirement,  and 
this  need  not  necessarily  be  done  before  the  undertaking  is 
filed.  The  statute  does  not  require  it.  In  conBtruing  a  statute 
■we  must  look  to  the  language  used,  and  endeavor,  if  possible, 
to  ascertain  the  intention  of  the  legislature;  and  applying  this 
rule  to  the  statute  in  question  we  are  unable  to  see  that  anything 
more  was  intended  than  that  the  appeal  should  be  perfected 
within  thirty  days  from  the  rendition  of  the  judgment. 

It  may  here  he  observed  that  no  showing  was  tendered  in  the 
court  below  that  on  account  of  accident  or  mistake  the  plaintiff 
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had  been  deprived  of  the  right  to  object  to  the  sufficiency  of 
the  nndertaking.  No  claim  was  made  that  the  imdertaking 
was  for  any  reaeon  insufficient,  or  that  any  injury  would  likely 
result;  but  the  plaintiff  rested  its  application  on  the  cold  qae»- 
tion  of  juriBdiction.  Whether,  if  it  had  chosen  to  pursue  the 
other  course  suggested,  it  would  have  been  availing,  we  do  not 
here  decide.  On  this  qaestion  we  refer,  however,  to  the  fol- 
lowing anthoritieB :  Coulter  v.  Stark,  ?  CaL  244 ;  CunningJuun 
V.  Bopiint,  8  Cal.  33 ;  Babe  v.  Hamilton,  15  CaL  31 ;  Stark  v. 
Barrett,  15  Cal.  364;  Hayne  on  New  Trial  and  Appeal,  par. 
214,  p.  649 ;  Code  Cxt.  Proc.,  see.  668. 

After  as  careful  consideration  of  the  question  i^esented  by 
this  appeal  as  we  have  been  able  to  give,  we  are  satisfied  that 
the  ruling  of  the  court  below  was  correct  The  judgment  and 
order  are  therefore  affirmed. 


Hay%  C.  J.,  and  Back,  J.,  concurring. 


.      <Harch  S,   1884.) 

GAFFNEY  v.  HOYT  bt  al., 

[10  Pm.   34.] 
FumrzusiP — Pkmh  or. — Eridence  of  common  report  ahonld  011I7  be 
admitted  to  prove  partnership  in  connectioti  with  the  further  otI- 
dence  th&t  such  report  was  known  to  the  parties  sought  to  be 

PK&cncEr-NEW  Trui. — Hwnr  JDDamitT. — The  judg«  of  the  district 
Gonrt  may,  upon  motion  for  a  new  trial  on  the  ground  of  In- 
sufflrient  evidence  to  siutain  the  verdict,  modify  the  judgment  by 
striking  out  the  name  of  one  of  the  partiee  defendants  where 
several  defendants  are  severally  joined. 

APPEAL  from  District  Court,  Alturas  County. 

Kingsbury  &  McOowan,  for  Appellants. 

In  a  joint  action  against  copartners  as  such,  on  a  contract, 
the  action  must  stand  as  to  all  or  none,  and  that'  in  such  cas«ti 
the  common-law  rule  is  the  law.     And  further,  that  even  under 
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the  code  the  same  rale  obtains  a«  to  the  action.  (Parsons  on 
PartnerBhip,  108;  7  Minn.  217  (7  GilL  159);  1  Minn.  102 
(1  GUI.  81) ;  2  Minn.  210  (2  Gill.  171) ;  22  Minn.  203;  BUea 
on  Code  Pleading,  sees.  325,  327;  3  Minn.  106  (3  Gill.  58); 
11  Minn.  138  (11  Gill.  87) ;  Hilliard  on  New  Trials,  sec.  2,  p. 
446;  Hilliard  on  New  Trials,  sec.  13,  p.  453;  48  Cal.  436.) 
Can  the  court,  without  any  notice  to  defendants  or  any  consent 
of  plaintiS,  make  a  new  judgment  not  under  the  pleadings  nor 
on  the  TOTdict?  We  contend  not  (See  39  Cal.  688;  1  Suther- 
land on  Damages,  207;  7  Cal.  443-449;  61  Cal.  184;  1  Dindle? 
on  Partnership  482,  and  notes ;  Qreeuleaf  on  Evidence,  sec.  483; 
Freeroan  on  Judgments,  sec  136 ;  Hilliard  on  New  Trials,  sec. 
34,  p.  1S3 ;  Hilliard  on  New  Trials,  sec.  115,  p.  663,  and  eeo. 
167,  p.  675.)  The  other  defendants  whom  the  judgment  is 
ordered  to  stand  against  have  a  right  to  object  to  anyone  jointly 
bound  with  them  being  released  without  any  notice  to  them. 
(Freeman  on  Judgments,  sees.  231-233;  Freeman  on  Judg- 
ment), sees.  43,  44 ;  Freeman  on  Judgments,  see.  72a ;  Green's 
Practice,  sec  1112;  Ckaee  v.  Torrey,  20  Tt  396;  Freeman  on 
Judgments,  sec.  104a;  2  Neh.  60.) 

Angel  &  SuUiran,  for  Bespondent. 

The  court  erred  in  permitting  the  plaintifl  to  attempt  to 
establish  a  partnership  between  the  def^idsnts,  Hoyt  and  Dod- 
ridge,  by  testimony  of  common  report  by  the  testimony  of  the 
plaintiff,  Gaffney,  against  the  objection  of  defeodants.  Nova- 
tion must  be  express,  and  it  must  appear  that  the  original 
debtor  was  in  express  terms  released  by  the  creditor  and  a  new 
debtor  substituted  in  his  place.  (1  Addison  on  Contracts,  p. 
527,  and  cases  cited  in  note  1;  see  pp.  531,  532;  1  Parsons  on 
Contracts,  p.  219,  note  "C,";  Butterfield  v.  Hartskom.  7  N. 
H.  345,  26  Am.  Dec.  741;  McLare  v.  Hutchinaon,  18  Cal.  80; 
Lyle  V.  Schonibar,  23  Cal.  538;  Bonnemer  v.  Negrete,  16  Ia. 
474,  36  Am.  Dec.  217.)  Judgment  may  be  given  for  or  against 
one  or  more  of  several  defendants,  etc.  (See  Code  Civ.  Proc., 
351;  Rowe  v.  Chandler,  1  Cal.  167;  Ingrdkam  v.  Qildemesster, 
2  Cal.  89 ;  Eritzner  v.  Warner,  4  Cal.  231 ;  Lewis  v.  ClarJcin, 
18  Cal.  399;  Peopte  v.  Frtelie,  18  CaL  402;  Fox  v.  West,  1 
Idaho,  782.) 


March,  1886.]  Oaffnet  v.  Hoyt. 


Opinion  of  the  Court — Buck,  J. 


BUCK,  J.— About  Jaiy,  1883,  M.  L.  Hoyt  &  Co.,  doing  busi- 
nesB  OB  bank^fl  at  Shoshone,  Altnpaa  county,  Idaho  territory, 
received  on  deposit  of  the  plaintiff,  Bartley  Gaffney,  $914.80. 
Shortly  after,  to  vit,  August  3,  1883,  the  said  compaoy  sold 
their  said  business  to  Ross  Cartee,  and  gare  notice  to  their 
depositors  to  "look  to  said  Cartee  for  the  payment  of  any 
money  due  them  from  said  bank,  from  the  date  of  said  notice." 
That  afterward,  the  said  Cartee  having  failed,  the  plaintiff 
demanded  payment  of  the  said  firm  of  Hoyt  &  Co.  of  his  said 
deposit,  which  demand  being  refused  he  commenced  this  ac- 
tion for  the  amount  claimed  to  be  due.  The  amended  com- 
plaint was  filed  July  11,  1884.  It  all^^  the  partnership  of 
defendants,  the  deposit  of  the  money,  the  demand  of  payment, 
and  the  refusal  to  pay;  and  demanded  judgment  for  the  amount 
due,  with  costs.     The  defendants  filed  their  answer  August  1, 

1884,  and  interpose  a  general  denial.  Neither  pleading  is  veri- 
fied. The  cause  was  tried  by  a  jury,  and  they  returned  a  ver- 
dict for  plaintiAa  of  $1,027.69,  and  judgment  was  entered 
thereon,  against  all  the  defmdants,  on  the  third  day  of  July, 

1885.  The  defendants  gave  notice  of  motion  to  set  aside  the 
verdict  and  judgment,  and  for  a  new  trial,  on  the  ground  of 
accident  and  surprise,  insufficient^  of  the  evidence  to  sustain 
the  verdict,  newly  discovered  evidence,  and  because  the  verdict 
was  contrary  to  law.  On  the  t^ith  day  of  October,  1885,  the 
court  granted  the  motion  to  set  aside  the  verdict  aa  to  Wurtelle, 
overruled  the  motion  as  to  the  other  defendants,  and  reformed 
the  judgment.  From  the  order  overruling  the  motion  for  a 
new  trial,  and  from  the  modified  judgment,  the  defendants 
appeal,  and  incorporate  a  bill  of  exceptions  to  the  order  over- 
ruling the  motion  for  a  new  trial,  and  a  statement,  into  the 
record.  In  the  specifications  of  errors  the  appellants  assign 
as  error:  "1.  Insufficiency  of  the  evidence  to  prove  that  the 
defendants  were  partners;  8.  That  the  evidence  was  sufficient 
to  establirfi  that  tiie  plaintiff  consented  to  change  his  deposit 
account  from  Hoyt  &  Co.  to  Cartee ;  3.  That  the  court  erred 
in  admitting,  against  the  objection  of  defendants,  testimony 
of  common  report  as  to  the  copartnership  of  defendants;  4. 
That  the  order  reforming  the  judgment  is  against  law." 
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In  the  brief  of  appellant  fifteen  assignments  of  error  are  set 
out;  but,  na  no  errors  will  be  considered  on  appeal  that  were 
not  Bet  out  in  the  specifications  of  error  in  the  statement  of  the 
case  and  in  the  bill  of  exceptions,  we  shall  consider  only  those 
above  enumerated. 

The  first  and  third  assignments  of  error,  to  wit,  that  the 
evidence  was  insufiicient  to  prove  that  the  defendants  were 
partners,  and  error  in  admitting  evidence  of  common  report  to 
prove  partnership,  may  be  considered  together.  The  mle  seems 
to  be  established,  as  the  result  of  numerous  adjudicated  cases, 
that  common  report  can  only  be  admitted  to  prove  the  part- 
nership of  the  different  members  of  a  firm  when  it  is  accom- 
panied with  evidence  that  such  report  was  known  to  the  party 
sought  to  be  charged.  (5  Wait's  Actions  and  Defenses,  114, 
and  numerous  cases  there  cited;  Bowen  v.  Rvtherford,  60  111. 
41,  14  Am.  Rep.  25;  Brown  v.  Crandall,  11  Conn.  92;  ffoHt- 
day  V.  McDougall,  20  Wend.  81.) 

In  the  case  at  bar,  the  admission  of  Hoyt,  in  his  deposition  in- 
troduced in  evidence,  and  the  admission  of  Wallace  as  testified 
to  by  Mr.  Angel,  were  sufficient  to  justify  the  verdict  of  the  jury 
as  to  their  partnership.  Parties  plaintiff  are  not  held  to  the 
same  degree  of  strictness  in  proving  the  partnership  of  defend- 
ants as  they  are  in  proving  their  own  partnership  when  they 
bring  the  action  as  partners.  As  to  defendants  Dodridge  and 
Wurtelle  there  seems  to  have  been  no  evidence  of  their  connection 
with  the  firm  except  common  report,  and  indeed  Wurtelle  seems 
to  have  been  unconnected  with  the  firm  even  by  common  report. 
While  this  evidence  was  competent,  yet,  without  the  additional 
evidence  that  the  report  was  known  to  Dodridge  and  Wurtelle, 
we  think  it  was  not  sufficient  to  warrant  a  judgment  against 
them. 

Upon  the  hearing  of  the  motion  for  a  new  trial  the  court 
set  aside  the  verdict  and  judgment  as  to  Wurtelle,  and  over- 
ruled it  as  to  the  other  defendants.  It  is  insisted  by  appellants 
that  it  was  error  to  modify  the  judgment  by  striking  out  one 
of  the  parties.  The  defendants,  by  their  answer,  put  in  a  gen- 
eral denial,  and  thus  deny  the  partnership,  and  also  their  sev- 
eral liability.  They  are  in  no  way  jointly  interested  in  their 
defense.     Upon  their  motion  for  a  new  trial  they  severally 
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insist  that  the  evidence  is  insuiBcient  to  establish  either  their 
joint  liability  as  partners,  or  their  eeveral  liability  as  individ- 
uals.  The  court,  in  its  discretion,  sostained  the  motion  as  to 
defendant  Wurtelle,  and  overruled  it  as  to  the  others.  Sec- 
tion 352  of  the  Code  of  Civil  Procedure,  providea  "that  in  ac- 
tions against  several  defendants  the  court  may,  ia  its  discre- 
tion, render  judgment  against  one  or  more  of  theni."  It  is 
claimed  upon  the  argument  that  thus  diminishing  the  number 
of  defendants  increases  the  burden  of  those  remaining;  but 
defendants  themselves  deny  joint  as  well  as  sererai  liability. 
If  they  were  not  partners  with  defendant  Hoyt,  they  ahonld 
not  be  held.  The  burden  should  rest  upon  him  and  his  part- 
ners. If  any  of  the  defendants  were  likely  to  be  prejudiced 
throng  the  want  of  evidence  on  the  part  of  plaintiffs  to  prove 
who  all  of  the  pftrtners  were,  the  defendants  were  in  a  position 
to  furnish  the  evidence  as  to  the  actual  members  of  the  firm, 
and  thus  distribute  the  burden  where  it  rightfully  belongs. 
We  think  the  court  below  had  authority  to  modify  the  judg- 
ment.    (Mathaon  ti.  Grant.  2  How.  3T9.) 

The  nest  alleged  error  is  the  overruling  of  the  motion  for  a 
new  trial  on  the  ground  of  newly  discovered  evidence.  Evidence 
waa  admitted  by  defendant*  tending  to  show  that  plaintiff 
drew  two  checks  upon  Mr.  Cartee  after  Hoyt  &  Co.  had  trans- 
ferred their  interest  in  the  bank,  and  it  is  cUitned  that  the 
drawing  of  said  checks  was  evidence  showing  that  the  plaintiff 
accepted  said  Cartee  for  said  deposits,  and  thus  released  Hoyt 
&  Co.  The  plaintiff,  in  rebuttal,  denied  the  signing  of  said 
checks,  which  evidence  defendants  claim  was  surprise  to  them, 
and  they  produced  the  affidavit  of  said  Cartee,  on  the  motion 
for  new  trial,  to  the  effect  that  he  (Cartee)  would  testify  that 
plaintiff,  Gaffney,  actually  signed  said  checks.  The  answer 
contains  no  allegation  that  plaintiff  accepted  said  Cartee,  and 
released  Hoyt  &  Co.  from  said  deposit.  The  answer  contains 
a  simple  denial  of  the  partnership,  the  deposit,  the  refusal  to 
pay  and  the  indebtedness.  These  constitute  the  issues.  Evi- 
dence of  release  of  Hoyt  &  Co.  and  acceptance  of  Cartee  would 
be  entirdy  outside  of  the  issues,  and  therefore  irrelevant  and 
inadmissible.     Clearly  It  was  not  error  to  refuse  a  new  trial 
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upon  the  discovery  of  evidence  entirely  irrelevant  to  the  issueB 
made  by  the  pleadings. 

An  inspection  of  the  evidence  ahowa  that  there  vas  no  testi- 
mony of  the  liability  of  either  Wurtelle  or  Dodridge,  except 
that  of  common  report,  which  was  not  of  itself  sufficient  to 
justify  the  verdict  against  them.  {Ah  Lap  v.  Oong  Choy,  13 
Or.  206,  9  Pac.  483.) 

We  think  the  judgment  should  be  further  modified  by  strik- 
ing therefrom  the  name  of  Dodridge  as  defendant,  and  afKrmed 
as  to  defendants  Hoyt  and  Wallace,  and  that  the  cause  be  re- 
manded for  a  modification  in  the  court  below  ia  accordance 
herewith. 

Hays,  C.  J.,  and  Broderick,  J.,  concnrring. 


(March  3,  1880.) 

HOUSES  rr  al  t.  AUSTIN  vt  al. 

[10  Pm.  37.] 

PaAcncr — ScBMieaioit  or  iBSUte  ni  Equttt. — ^In  •qnity  It  It  witTiin 
the  dlBcretion  of  tbe  court  to  sabmit  botii  l^al  utd  equitable 
Iwuei  to  the  jury  at  the  aame  time. 

BiroBHATion  or  CoKTRAC^r. — To  anthoriM  the  reformatioii  of  a  written 
contract  on  the  ground  of  mistake,  the  evidence  must  leave  no 
reaeonable  doubt  in  the  mind  of  the  court  as  to  the  mi«take.  The 
mistake  must  be  mutual,  and  it  must  appear  that  both  have  done 
what  neither  intended. 

Evidence. — Where  a  perwvn  is  proved  to  have  caused  a  wltueM  to 
have  absented  himaelf  from  the  trial,  the  preanrnption  ariset 
that  the  evidence  of  the  witneas,  if  given,  would  be  againat  hia 
interest. 

APPEAL  from  District  Court,  Alturas  County. 

Huston  &  Qraj  and  B.  Z.  Johnson  (John  T.  Morgan,  of 
Counsel),  for  Appellants. 

The  court  erred  in  flubmitting  to  the  jury  the  special  isanes 
before  the  equitable  iseuee  in  the  action  had  been  disposed  of^ 
.  and  before  the  right  of  respondents  to  recover,  or  to  any  dam- 
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ages  or  relief  had  been  determined-  (Webber  v.  Marshal,  19 
Cal.  457;  Lestrads  v,  Bartk,  19  Cal.  660,  671;  Arguello  v. 
Edinger,  10  Cal.  ISO;  Sarrisson  v.  Jeneau  Bank,  17  Wis.  361; 
Estrada  v.  Murphy,  19  Cal.  249,  872,  273.)  Courts  of  equity 
will  not  reform  written  instruments  unless  the  mistake  or  fraud 
alleged  is  admitted  or  proved  beyond  a  reasonable  doubt.  (3 
Pomeroy's  Equity  Jurisprudence,  sec.  859,  and  note,  p.  326; 
Siockbridge  Iron  Co.  v.  Hudson  Iron  Co.,  102  Mass.  45 ;  S.  C, 
107  Mass.  316,  317;  1  Sugden  on  Vendors,  sec.  11,  pp.  312-81.') ; 
Saicyer  v.  Eovey,  35  Ma«3.  {3  Allen)  331,  333,  81  Am.  Dec. 
659 ;  Lyman  v.  United  Ins.  Co.,  17  Johns.  373 ;  Nevins  v.  2>wn- 
lap,  33  N.  Y.  680;  Gillespie  v.  Moon,  2  Johns.  Ch.  685,  7  Am. 
Dec.  563 ;  Beams  v.  Marine  Ins.  Co.,  20  Wall.  490 ;  Bowland 
V.  Blake,  97  U.  S.  626;  Ivinson  v.  Button.  98  TJ.  S.  82;  In- 
surance Co.  V.  Nelson,  103  TJ.  S.  544,  548;  Andrews  v.  Essex 
Int.  Co.,  3  Mason,  10,  Fed.  Cas.  No.  374;  United  States  v. 
Monroe,  5  Mason,  557,  Fed.  Cas.  No.  15,  835;  1  Story's  Equity 
Jurisprudence,  sees,  152,  157;  Spare  v.  Borne  Ins.  Co.,  9  Saw. 
164,  19  Fed.  14;  Lesti'ade  v.  Bartk,  19  Cal.  661,  675;  Levins 
V.  Lazzarovich,  55  Cal.  52,  54;  Kerr  on  Fraud  and  Mistake, 
421,  422.)  Conduct  or  repreeentation  to  work  an  estoppel 
mnet  be  with  knowledge  of  the  facts  by  the  party  sought  to 
be  estopped.  (McQarritg  v.  Byington,  12  Cal.  431 ;  Morrison 
V.  Caldwell,  5  T.  B.  Mon.  425  17  Am.  Dec.  84;  Stvart  v. 
Luddington,  1  Rand.  403,  1  Am.  Dec.  550;  Brewer  v.  Boston 
etc.  R.  R.  Po.,  6  Met,  478,  39  Am.  Dec.  694;  Finnegan  v. 
Canaher,  47  N.  Y.  500;  Herman  on  Estoppel,  413,  415,  439; 
Bigelow  on  Estoppel,  480,  631,  548 ;  Reynolds  v.  Mutual  Fire 
Int.  Co.,  34  Md.  280,  6  Am.  Rep.  337 ;  Flagg  v.  Mann,  2  Sum. 
563,  Fed.  Cas.  No.  4847.)  The  other  party  must  have  been 
ignorant  of  the  truth,  and  must  have  honestly  relied  and  acted 
npon  the  statement  or  act  which  is  claimed  to  work  the  estop- 
pel. (6  Waifs  Actions  and  Defenses,  684,  685,  694;  Hefner 
V.  Yandolah,  57  111.  520,  11  Am.  Eep.  39;  Herman  on  Estop- 
pel, 343;  Steel  v.  Smelting  Co.,  106  U.  S.  456;  Brant  v.  Vir- 
ginia Coal  etc.  Co.,  93  tJ.  S.  327,  337 ;  Coming  v.  Troy  Inm 
etc.  Factory,  40  N.  Y.  203.)  The  alleged  admission,  act  or 
conduct  must  have  been  intended  to  influence,  and  must  have 
actually  influenced  the  conduct  of  the  other  party.     (Muller 
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*.  Potidxr,  55  N.  Y.  32S,  334,  336,  14  Am.  Hep.  859;  Leland 
V.  Isenback.  1  Idaho,  4G9,  475;  James  v,  WUder,  26  Uinn. 
318.) 

Lyttleton  Price  and  Arthur  Brown,  for  Besponde&ts. 

When  there  is  a  eubatantial  conflict  in  the  evid^ice  the  su- 
preme court  will  not  disturb  the  decision  of  the  court  below. 
(Hayne  on  New  Trial  and  Appeal,  234,  288,  and  cases  cited; 
Doe  V.  Vallejo,  29  Cal.  390.)  The  rule  is  the  same  where  the 
degree  of  proof  is  beyond  reasonable  doubt  as  where  a  pre- 
ponderance  is  enough — as  in  criminal  cases.  {People  v.  Ash' 
natter,  47  Cal.  100;  People  v.  Manning,  48  Cal.  335;  People 
V.  Oill,  45  CaL  285;  People  v.  Simpson,  60  Cal.  304;  People 
V.  Montgomery,  53  CaL  577.)  If  appellants  axe  not  entitled 
to  recover  upon  their  whole  case,  errors  in  instnictiona  as  to 
respondents'  case  will  not  he  regarded.  (Enright  v.  Railroad 
Co..  33  Cal.  233;  S^rard  v.  Jefferson  Co.,  33  Cal.  890;  Earth 
V.  Clise,  12  Wall.  401.) 

BUCK,  J.— On  the  foorth  day  of  March,  1884,  the  plain- 
tifl«  filed  Uieir  complaint  herein,  alleging  that  they  were  the 
owners  as  tenants  in  common  of  certain  mining  ground  in 
Altura«  county,  Idaho  territory,  known  as  the  "Elkhom  lode" ; 
t^t  on  the  third  day  of  October,  1883,  by  an  agreement  in 
writing,  they  authorized  and  licensed  defendants  Austin  and 
Ervin  and  one  Grant  to  work  and  mine,  and  take  and  extract, 
ore  from  a  certain  portion  thereof,  particularly  boui'ded  snd 
described  in  said  agreement,  npon  terms  eipreesed  therein; 
that  defendants  Austin  and  Ervin  commenced  work  thereon 
under  said  agreement  about  the  third  day  of  OctobCT.  1883 ;  th.it 
said  Grant  made  a  pretended  sale. of  his  interest  under  said 
agreement  to  defendant  Bobb  about  the  said  first  day  of  D^ 
cember,  1883,  and  claims  no  interest  under  the  same;  that 
plaintiifs  Houeer,  Holton  &  Hale  were  nonresidents  of  this 
territory,  and  plaintiff  I^ewis  was  absent  therefrom  during  De- 
cember, 1883,  and  January,  1884,  and  that  neither  of  them 
had  any  knowledge  of  the  alleged  wrongful  acte  of  defendants 
set  out  in  aaid  complaint;  that  about  December  1,  1883,  de- 
fendants fraudulaitly  taking  advantage  of  said  license  to  gain 
admission  to  said  mines  without  authority  or  knowledge  of 
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plaintJffB,  or  either  of  them,  wrongfully  entered  upon  a  certain 
portion  of  said  Elkhoni  mine  outside  of  the  boundaries  of  the 
ground  described  in  said  agreement,  and  wrongfully  removed 
pay  ore  therefrom,  of  the  value  of  $10,000;  that  the  portion  of 
ground  so  wrongfully  entered  upon  by  defendants  is  very  rich 
in  mineral-bearing  ore,  and  defendants  threaten  to  continue 
their  said  trespass  to  plaintiffe'  irreparable  inj'nry,  and  plain- 
tiffs believe  they  will  so  do  unlesB  restrained  by  order  of  the 
coart;  that  soon  after  plaintiff  Lewis  returned  to  the  territory 
he  notified  defendants  to  desist  from  said  trespass,  and  they 
refuse  so  to  do;  and  that  defendants  are  insolvent;  and  pray 
that  defendants  may  be  enjoined  from  ^tering  upon  such  por- 
tion of  said  Elkhom  mine  aa  is  outside  of  the  boundaries  set 
oat  in  theii  said  agreement,  and  for  general  relief. 

The  defendaota,  answering,  deny  the  trespass,  and  allege  &e 
verbal  agreement  or  contract  existing  prior  to  the  written  one 
set  out  in  the  complaint  including  the  ground  in  controversy; 
that  ^e  written  agreement  was  intended  to  contain  the  same, 
and  that  the  plaintiff  Lewie  fraudulently  informed  them  that 
it  did  ctmtain  the  same;  that  he  put  them  in  possession  of 
the  same,  and  received  the  two-fifths  of  the  ore  extracted  ther&- 
from  as  per  condition  of  the  written  agreement;  and  that  de- 
fendants accepted  said  agreement  believing  that  it  included 
the  mining  ground  in  dispute.  Defendants  also  file  a  cross- 
complaint,  alleging  that  they  received  said  agreement  believ- 
ing and  understanding  that  it  contained  the  ground  in  dispute; 
that  the  plaintiffs  so  represented  to  them  falsely,  and  that  they 
relied  on  said  representation.  They  further  allege,  among 
other  matters,  that  they  entered  upon  said  premises  under  said 
agreement,  and  discovered  a  rich  body  of  ore  thereon  of  the 
value  of  $200,000,  which  they  were  prevented  from  extracting 
by  plaintiffs'  injunction  herein;  that  plaintiffs  had  extracted 
the  same  and  appropriated  the  same  to  their  use,  and  that  in 
confleqoenee  of  said  injunction  restraining  them  from  working 
said  or^  they  had  been  put  to  additional  expense  in  the  amount  of 
$2,000,  in  opening  other  ore  bodies  under  said  agreement;  and 
prayed  that  said  agreement  might  be  so  reformed  as  to  include 
the  ground  in  dispute;  that  th^  (defendants)  be  adjudged 
owners,  and  entitled  to  all  the  said  Elkhom  lode  on  the  dip 
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thereof  having  its  apex  within  the  premises  described  lii  said 
agreement,  and  the  right  to  mine  and  remove  the  same,  and 
for  other  and  equitable  relief. 

The  plaintifFs,  answering,  deny  the  material  allegations  in 
the  amended  croBS-coniplaint,  and  aek  that  it  be  dismisBed,  at 
defendants*  coste,  and  for  further  and  equitable  relief. 

Upon  the  trial  of  the  case  a  jury  was  requested  by  the  de- 
fendants to  try  the  cause,  and,  under  objection  of  plaintiffs, 
the  court  impaneled  a  jury,  and  of  his  own  motion  submitted 
to  them  the  following  special  questions :  "Q.  1.  Did  the  leeeees 
in  the  lease,  or  defendants,  enter  upon  the  premisee  in  dispute, 
and  mine  and  extract  ore,  with  the  knowledge,  consult,  and 
by  authority  of  plaintiff  Lewis,  or  did  they  enter  without  his 
knowledge,  consent,  or  acquiescence?  A.  They  entered  and 
extracted  ore  with  his  knowledge,  consent,  and  acquiescence. 
Q.  2.  Did  the  plaintiffs,  or  either  of  them,  by  themselves  or 
their  agents,  receive  or  retain  the  two-fifths  royalty  knowing 
that  the  ore  was  extracted  by  the  defendants  and  Grant  from 
the  premises  in  dispute?  A.  They  did  receive  it  knowing  it 
to  be  from  the  ground  in  diapute.  Q.  3.  Did  the  original  ver- 
bal agreement  for  the  lease  include  the  premises  in  dispute,  viz., 
all  ground  northeast  of  the  east  tunnel,  and  was  it  omitted 
from  the  writing  either  by  mutual  mistake  or  fraud  of  the 
plaintiffs?  A.  It  did,  and  was  omitted  by  mutual  mistake, 
....  Q.  5.  What  is  the  value  of  the  ore  the  three  defendants 
could  have  extracted  between  date  of  service  of  injunction, 
March  8,  1884,  and  July  1,  1884?  A.  $53,160.  Q.  6.  And 
what  was  the  extra  damage  by  being  driven  out,  and  compelled 
to  drive  new  tunnels  to  reach  ore?  A.  $1,500."  To  the  ad- 
mission of  the  last  two  questions,  to  wit,  5  and  6,  defendants 
objected  on  the  ground  that  the  equitable  issues  should  be  first 
settled,  and  assign  the  submissioti  of  all  of  said  questions  at 
the  same  time  to  the  same  jury  as  error.  In  support  of  this 
alleged  error  the  appellants  cite  Weber  v.  Marshall,  19  Cat. 
457;  Lestrade  v.  Earth,  19  Cal.  660;  Arguello  v.  Edinger,  10 
Cal.  160;  Harrison  v.  Bank,  17  Wis.  361;  and  Estmda  «. 
Murphy,  19  Cal.  249.  In  Arguello  v.  Edinger,  supra,  the  ac- 
tion was  ejectment,  and  the  issue  was  whether  a  verbal  con- 
tract of  sale,  with  delivery  of  premises,  could  be  set  np  as  a 
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defense  thereto.  In  stiBtaining  sach  a  defense  Justice  Field 
Bays:  "If,  upon  hearing  the  cTidence,  the  court  shonld  deter- 
mine that  there  was  ground  for  relief,  it  would  decree  specific 
performance.  If  it  should  refuse  the  relief,  it  would  call  a  jury 
to  determine  the  iasues  upon  a  ^neral  denial."  The  case  was 
tried,  however,  upon  the  general  denials,  the  demurrer  to  the 
equitable  defense  having  been  sustained.  This  qnestion  of  prac- 
tice was  not  at  issue,  and  the  suggestion  of  the  court  was  but 
obiier.  In  W^er  v,  Marshall  the  action  was  also  ejectment, 
and  the  answer  contained  both  legal  and  equitable  defenses. 
Special  issues  isTolving  the  various  issnee,  l^al  and  equitable, 
were  all  submitted  to  the  jury  together,  against  the  objection 
of  plaintiffs,  who  excepted  thereto,  and  saved  their  exception 
in  the  record.  The  court,  by  Baldwin,  J.,  say  the  submission 
of  all  these  defenses  to  the  jury  was  irregular;  and  add  that  if 
the  equitable  and  legal  matter  is  not  kept  distinct,  confusion, 
embarrassment  and  delay  will  ensue.  They  fail  to  say,  how- 
ever that  the  doing  so  is  more  than  irr^nlarity;  and  state 
with  especial  clearness  that  a  new  trial  is  granted  for  error 
in  the  decree  based  upon  the  findings  of  the  jury.  In  Leslrade 
V.  Barth,  aitpra,  the  same  issues  in  an  action  of  ejectm^t  were 
submitted,  and  Field,  J.,  says  that  in  Weber  v.  Marskall,  supra, 
euch  practice  was  held  to  be  irregular;  but  as  no  objection  was 
taken  in  the  court  below,  the  irregularity  will  not  influence  the 
decision  in  the  case  at  bar.  In  Estrada  v.  Murphy,  supra,  the 
practice  does  not  seem  to  have  been  at  issue,  but  Justice  Field 
indicates  that  it  should  be,  as  he  had  done  in  Arguello  v.  Ed- 
inger,  supra.  In  Harrison  v.  Bank,  17  Wis.  350,  an  action  in- 
volving the  reformation  of  a  contract,  with  issues  both  legal 
And  equitable,  submitted  to  a  jury  without  objection,  Dixon, 
0.  J.,  says  that  the  correct  practice  in  such  cases  no  doubt  is  to 
try  the  equitable  cause  first,  and  afterward  the  legal;  but  as 
that  practice  was  not  adopted,  we  see  no  absolute  impracticabil- 
ity in  the  course  pursued. 

To  the  expressions  contained  in  the  above  authorities  it  is 
replied  by  respondents  that  the  submission  of  special  issues 
in  cases  essentially  equitable  is  a  matter  of  discreHon  with  the 
court;  that  the  findings  of  the  jury  thereon  are  simply  ad- 
visory, and  not  binding  upon  the  conscience  of  the  court;  and 
Idabo,  Vol.  2— U 
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that  the  utmost  doctrine  of  the  adjudicated  cases  ia  that  such 
a  practice  is  but  an  irregularity,  which  Iiae  nerer  been  adjudged 
to  be  sufficient  groimd  to  reveiee  a  judgment. 

The  doctrine  of  the  advisory  character  of  such  a  practice 
seems  fully  determined  in  Baset/.  v.  Oailagher,  ZO  WalL  678. 
Justice  Field  there  says,  in  a  case  in  whidi  the  same  practice 
was  adopted  as  in  the  case  at  bar :  "The  court  is  not  bound  to 
call  a  jury,  and  if  it  does  call  one  it  is  only  for  the  purpose  of 
enli^teniog  its  conscience,  and  not  to  control  its  judgment.'* 
lo  Leatrade  v.  Barth,  supra,  it  is  said  tiiat  this  practice  is  only 
adopted  when  the  evidence  is  very  contradictory  and  the  ques- 
tion turns  on  the  credibility  of  witnesses.  The  only  reason  given 
why  this  practice  is  not  proper  is  that  confusion,  embarrasa- 
ment,  and  delay  may  ensue.  We  are  unable  to  see  that  any  of 
these  objections  exist  in  the  case  at  bar.  In  the  only  case 
(that  of  Web«r  v.  MarahaU,  supra)  in  which  the  practice  has 
been  actually  adjudicated,  it  was  held  simply  an  irregularity 
not  sufficient  to  justify  a  new  trial.  We  have  graver  doubts 
of  the  expediency  of  submitting  equitable  issues  to  a  jury  at 
all  than  ve  have  apprehension  of  confusion  or  delay  in  sub- 
mitting both  legal  and  equitable  issues  to  a  jury  at  the  same 
time.  We  are  of  the  opinion  that  the  practice  rests  in  the  dis- 
cretion of  the  court 

The  appellants  assign  as  error  the  giving  of  the  following 
instruction:  "li  it  is  clearly  established,  to  the  satisfaction  of 
the  jury,  that  the  verbj  understanding  and  agreement  of  the 
parties  included  all  the  ground  lying  northeasterly  from  the 
east  tunnd,  and  that  the  same  was  omitted  from  the  writing 
by  mutual  mistake,  then  the  defendants  made  out  a  case  en- 
titling them  to  a  reformation  of  the  written  lease  to  make  it 
conform  to  the  verbal  agreement,  and  the  jury  should  find  on 
that  issue  accordingly."  This  is  claimed  as  error  because  it 
does  not  say  that  these  facts  should  appear  beyond  a  reasonable 
doubt  We  cannot  determine  the  correctness  of  an  instruction 
by  segregating  it  from  the  entire  charge,  and  considering  it 
alone.  In  the  second  instruction  the  court  charged  the  jury 
that  written  instruments  cannot  be  reformed  upon  a  probability 
nor  preponderance  of  evidence,  but  only  upon  a  moral  certainty 
of  error.     In  the  fii«t  instructions  the  jury  are  told  that  mis- 
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take  must  appear  beyond  a  reasonable  doubt.  This  is  rep<>atGd 
in  instruction  No.  3.  We  think  the  charge  is  clear  and  explicit 
as  to  the  doctrine  of  reasonable  doubt. 

The  third  alle^  error  is :  "The  finding  of  the  jury,  adopted 
by  the  court,  that  the  original  verbal  agreement  for  the  lease 
included  the  ground  in  dispute,  and  that  it  was  omitted  by 
-mutual  mistake,  ia  not  supported  by  the  evidence;  and  that 
there  is  no  allegation  of  mutual  mietake  in  the  pleadings  upon 
Thich  to  baee  such  evidence  or  finding."  We  think  the  allega- 
tions in  the  (deadinga  are  sufficient  to  sustain  the  findings, 
and  ehall  consider  the  sufficiency  of  evidence.  This  aeems  to 
be  the  important  question  in  the  case 

In  reviewing  the  evidence  we  may  be  aided  by  segregating 
the  admitted  from  the  disputed  facts.  Mr.  Ervin,  the  chief 
witness  for  the  defense,  one  of  the  parties  defendant,  testifies: 
"I  am  very  familiar  with  the  hill  [the  loeuB  in  qiio\.  Have 
been  around  it  three  years.  I  first  knew  east  tunnel  in  May, 
1882  [eighteen  months  before  the  tease  was  executed].  Austin 
had  procured  a  lease  which  was  not  satisfactory  to  na  with 
reference  to  the  ground  and  the  number  of  men.  The  ground 
I  wanted  was  below  discovery  croppings,  which  was  not  included 
in  the  first  paper.  Before  the  lease  was  made  I  had  examined 
only  the  surface  ground.  I  was  acquainted  with  the  other  side 
of  the  mountain,  and  tolerably  familiar  with  lessee's  tunnel. 
I  asked  Lewis  to  be  allowed  to  work  more  men,  and  he  said : 
T  cannot  do  this.  I  have  given  you  all  yon  wanted.  You 
may  strike  something  where  you  would  make  $100  a  day,'  etc. 
The  restriction  on  the  number  of  men  was  all  that  remained 
unsatisfactory  at  the  time.  Austin  was  gone  five  or  ten  minutes 
when  he  went  with  the  paper."  I.  I.  Lewis,  one  of  the  plain- 
tiffs, testified  "that  he  gave  a  lease  to  Austin,  one  of  the  de- 
fendants, who  after  keeping  it  a  week  returned  with  it,  and 
said  his  partners  wanted  more  ground  than  was  described 
thn%in.  He  [Austin]  said  they  wanted  the  ground  to  the  east 
tunnel.  I  made  the  erasures  in  the  first  paper,  and  interlined 
it  to  read:  'On  a  straight  line  from  shaft  No.  3  to  mouth  of 
east  tunnel'  [as  appears  in  the  original  lease].  I  had  copies 
made  of  the  lease  as  amended.  Austin  went  away,  and  on  the 
next  day  returned  with  Ervin  and  Grant.     Austin  introduced 
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Ervin  to  me.  We  signed  the  papers.  Erriu  remaiited  a  short 
time,  and  talked  about  the  ground."  From  this  evidence,  un- 
disputed, we  find  that  the  plaintiffs  were  particularly  anxious 
to  limit  the  work  of  defendants  to  three  men,  and  within  a 
prescribed  area;  that  the  matter  of  the  east  tunnel  as  a  limit 
was  suggested  by  Austin,  one  of  the  lessees;  that  the  original 
lease  was  in  the  poseeeeion  of  lessees  for  a  week  before  it  was 
altered;  that  Austin  was  familiar  witli  Die  premises  in  which 
the  mine  was  situated,  and  all  of  it;  that  Grant  worked  on 
the  Elkhom  mine,  of  which  the  leased  premises  were  a  part; 
that  after  keeping  the  original  lease  a  week,  with  every  oppor- 
tunity and  motive  to  examine  the  ground,  they  had  it  reformed, 
extending  the  original  limits;  that  at  the  time  the  reformed 
lease  was  delivered  to  them  they  were  all  present;  that  Emn 
remained  some  time  after  he  had  received  a  copy  as  amended, 
and  talked  about  the  enterprise  with  Mr.  Lewis;  and  that  he 
apd  the  other  lessees  had  an  opportunity  and  abundant  leisure 
to  examine  its  contents;  and  that  after  all  this,  as  Ervin  testi- 
fies, the  restriction  on  the  number  of  men  was  all  that  re- 
mained unsatisfactory  at  the  tim& 

There  is  in  the  record  much  contradictory  evidence.  Mr. 
Lewis  swears  that  the  lease  was  read  and  compared  by  the  par- 
ties, which  Mr.  Ervin  fully  denies.  But  without  stopping  to 
weigh  conflicting  evidence,  and  accepting  the  above  testimony 
of  Mr.  Ervin  as  true,  we  may  presume  that  he  has  omitted 
nothing  which  would  be  of  benefit  to  the  defendants'  case. 

It  is  argued  that  the  conduct  of  the  plaintiffs  in  paying  money 
to  the  witness  Grant,  with  the  apparent  purpose  of  hiring  him 
to  be  absent  at  the  trial,  which  purpose  is  not  denied  or  ex- 
plained by  plaintiffs,  together  with  the  manner  in  which  the 
affidavits  upon  which  the  injunction  was  granted  were  obtained, 
are  presumptions  against  the  plaintiffs'  case  sufficient  to  justify 
the  finding  of  the  jury.  The  sentiments  of  the  court  are  en- 
tirely in  accord  with  those  expressed  by  the  attorneys  for  re- 
spondenta  as  to  the  reprehensible  character  of  such  practices. 
Fortunately  for  the  reputation  of  the  profession,  we  find  no 
cases  in  the  American  Reports  where  it  has  been  necessary 
to  consider  the  weight  of  this  class  of  presumptions  in  the  trial 
of  causes,  and  we  are  glad  to  be  able  to  say  that  no  attorney 
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or  counsel  of  record  connected  with  this  case  iB  responsible  for 
Euch  a  necessity  now.  Best  on  Evident^  (section  411)  says  that 
in  the  ease  of  Annesley  v.  Earl  of  Angleteaj  17  How.  St,  Tr. 
1430,  in  which  the  defendant  caused  the  plaintiff  to  be  kid- 
naped and  sent  to  sea,  and  afterward  endeavored  to  take  away 
his  life  npoQ  a  false  charge  of  murder,  one  of  the  judges  say  that 
these  facte  spoke  more  strongly  in  proof  of  plaintiff's  case  than 
a  thoQsand  witnesses.  The  case  was  nndonbtedly  an  aggra- 
rated  one,  and  the  doctrine  stated  with  exceptional  force.  1 
Phillips  on  Evidence,  "639,  says:  *T"?here  a  person  is  proved 
to  have  suppressed  any  spedes  of  evidence,  the  presumption 
will  arise  that  if  the  tmth  had  appeared  it  would  have  been 
against  his  interest,  and  that  his  conduct  is  attributable  to  his 
knowledge  of  this  circumstance."  Applying  this  rule,  and  ad- 
mitting that  the  evidence  of  Grant  if  present  would  have  fully 
corroborated  that  of  Ervin,  we  are  of  the  opinion  that  the  facts, 
as  admitted  by  Ervin  and  corrdjorated  by  Grant,  wodld  not  be 
sufficient  to  authorize  the  reforming  of  tiie  lease.  The  fact 
that  defendants  were  well  acquainted  witii  the  ground,  and  had 
ample  opportunity  to  know  the  precise  language  of  the  lease — 
opportunities  which  they  ought  to  have  improved,  if  they  did 
not — leaves  a  doubt  in  the  mind  of  the  court,  which  they  think 
is  a  reasonable  one,  that  any  mistake  was  made  as  to  the  terms 
of  the  lease  or  the  premises  described  in  it.  In  Heame  v. 
■Intarance  Co.,  20  Wall.  490,  the  court  say :  "The  party  alleging 
mistake  must  show  exactly  in  what  it  consists  and  the  correc- 
tion that  should  be  made.  The  evidence  must  be  such  as  to 
leave  no  reasonable  doubt  in  the  mind  of  the  court  as  to  cither 
of  these  points;  the  mistake  must  be  mutual  and  common  to 
both  parties.  It  must  appear  that  both  have  done  what  neither 
intended."  To  the  same  effect  are  Cox  v.  Woods,  67  Cal.  317, 
7  Pac.  722;  Mea4  v.  Insurance  Co.,  64  Hi.  T.  453;  Wachendorf 
V.  Lancaster.  61  Iowa,  fi09,  14  N.  W.  316,  16  W.  W.  533; 
Foaler  v.  Adams,  13  Wis.  459 ;  Laiee  v.  Meacham,  13  Wis.  355 ; 
3  Pomeroy'B  Equity  JuriBprudence,  aec.  859 ;  1  Story's  Equity 
Jurisprudence,  sees.  152-157. 

The  respondents  argue  that  it  being  admitted  that  the  apex 
of  the  ore  body  in  dispute  is  within  the  area  described  in  ttie 
lease  the  lessees  have  the  right  to  follow  the  vein  outside  their 
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Bide  lineB  into  the  dispated  ground.  After  an  ezaminatioQ 
of  the  anthoritiee  cited  in  support  of  this  theory,  we  are  of  the 
opinion  that  the  lease  givee  the  defendants  a  license  to  remore 
018  from  within  the  prescribed  limits,  and  does  not  constitnte 
a  grant  which  authorizes  the  defendants  to  follow  ttie  vein  out- 
side of  the  area  described  in  the  lease. 

The  appellants  nrge  that  the  fourth  instruction  was  error, 
to  wit :  "If  the  jury  find  that  Lewis  told  the  lessees  that  their 
lease  extended  to  the  east  tunneJ,  and  the  lessees  so  believing 
went  to  work  therein  with  the  knowledge  of  the  plainfafEs,  and 
developed  an  ore  body ;  and  that  plaintiffs  received  their  royalty 
from  the  ore  sold  therefrom ;  and  that  the  defendants  expended 
a  large  amount  of  labor  thereon,  so  that  at  the  time  of  the  com- 
meccement  of  this  suit  there  was  ore  of  the  value  of  ten  thou- 
sand dollars  on  the  dump  extracted  by  them — then  Lewis  and 
the  plaintiffs  would  be  estopped  and  prevented  from  claiming 
that  the  lease  did  not  include  the  ground  in  the  east  tunnel." 

The  appellants  claim  that  this  instruction  is  error  in  that 
it  fails  to  state  that  the  party  to  be  estopped  must  have  had 
knowledge  that  his  conduct  or  representations  were  false,  and 
that  the  party  claiming  the  benefit  of  the  estoppel  was  igno- 
rant of  the  truth,  and  honestly  relied  and  acted  upon  the  state> 
ment  or  act  which  is  claimed  to  work  the  estoppel.  We  think 
the  authorities  clearly  establish  that  this  instruction  is  error. 
While  under  a  mutual  mistake,  under  the  circumstances  of 
this  case,  the  interest  of  the  defendants  in  the  ore  upon  the 
dump  at  the  time  they  received  notice  of  the  mistake  would 
probably  be  determined  by  the  terms  of  the  lease,  yet  we  think 
the  adjudicated  cases  would  not  extend  the  estoppel  beyond 
that  limit  (Brewer  v.  Railroad  Corp.,  5  Met.  (Mass.)  478, 
39  Am.  Dec.  694;  G  Wait's  Actions  and  Defenses,  683,  689, 
703,  707,  714;  Morrison  v.  Caldwell,  5  T.  B.  Mon.  4S6,  17  Am. 
Dec.  84;  McGarrity  v.  Byinglon,  12  Cal.  431;  Stuari  «,  Lud- 
dington,  1  Rand.  403,  10  Am.  Dec.  560,  552;  Finnegan  v. 
Carraher,  47  N.  Y.  500;  Herman  on  Estoppel,  sees.  413,  415, 
439;  Bigelow  on  Estoppel,  sees.  480,  531,  548;  Reynolds  v. 
Insurance  Co.,  34  Md.  280,  6  Am.  Rep.  337;  Hefner  v.  Van- 
dolah.  bl  111.  620,  11  Am.  Rep.  39;  Steel  v.  Smelting  Co.,  106 
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IT.  S.  456,  1  Sup.  Ct.  Bep.  389;  Brant  v.  Iron  Co.,  93  V.  S. 
326;  Coming  v.  Factory,  40  If.  Y.  803.) 
Jndgnent  reversed  and  caufie  remanded  for  s  new  farial. 

Hays,  C.  J.,  concuirmg. 

Broderick  J.,  ezpreeeing  no  opinion. 


(UiTQh  fi,   IBM.) 
SETTLE  ET  AL.  T.  WINTEES  kp  al. 

[10  Fu.  218.] 
Tnir.  SsflEirci  or  OoHnuci.— Wliile  time  Is  not  iiM«iMrIlr  of  the 

e8Miie«  of  tlw  oontrMt  ix  equity,  yet  it  mmj  be  mada  m  1?  Ui» 

pftrtiM. 
Sun — As  TO  liurma  Pbofebtt. — ^Where  tlie  aluki«et«r  ot  tbe  property 

ia  soeh  that  it  is  liable  to  ludden  Suctiution  of  Tftlue,  time  ia  of 

th«  eoMnee  of  tbe  eontn^t.    Thia  rule  ia  especially  ^plieable  to 

mining  property. 

APPEAL  from  District  Court,  Altoras  County.    Affirmed. 

Bennett,  Harkness  &  Kirkpatrick  (Sutherland  &  McBride, 
of  Counsel),  for  AppellantB. 

It  is  immaterial  that  the  parties  call  the  contract  a  lease  if  it 
shovs  a  sale  was  intended.  The  intent  is  to  be  gathered  from 
the  whole  instniment,  and,  when  so  ascertained,  it  is  to  be 
carried  out,  though  the  name  given  to  it  and  particular 
clauses  tend  to  show  a  different  intent.  (Chase  v.  Bradley,  26 
Me.  631 ;  MerriU  v.  Gore,  29  Me.  346 ;  Warren  v.  Merrifield,  8 
Met  (Mass.)  96;  District  Tp.  v.  Dvbuque,  t  Iowa,  275;  5a/- 
mon  Fails  Mfg.  Co.  v.  Portsmouth  Co.,  46  N.  H.  249 ;  Seryford 
V.  Davis,  103  U.  S.  235,  243,  244;  Nightingale  v.  Barens.  47 
Wis.  389,  2  N.  W.  767;  Aqueduct  Corp.  v.  Chandler,  9  Allen. 
167;  Miller  v.  Stem,  30  Cal  40a,  89  Am.  Dec.  124;  Diggle 
V.  Boulden.  48  Wis.  477,  485,  4  N.  W.  678.)  A  covenant  to 
convey  on  payment  of  a  sum  of  money  is  binding,  and  will  be 
cpecifioally   enforced  on  acceptance  of   the  one  to   whom  the 
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covenant  ie  made,  althongh,  by  the  terms  of  the  contract  he 
does  not  bind  himself  to  pay  the  money.  (Cordon  v.  Mulvany, 
49  Pa.  St.  88,  88  Am.  Dec.  485;  Willard  v.  Tayloe,  8  Wall. 
567;  Ewins  v.  Gordon,  49  M",  H.  444;  Barnard  v.  Lee, 
97  MasE.  92.)  It  U  enough  that  the  parties  have  mutually 
agreed  that  their  respective  acta  shall  be  done  at  or  be- 
fore &  day  named,  or  that  the  defendants'  undertaking  is 
in  the  form  of  a  bond,  and  the  condition  requires  certain  acts 
to  be  done  after  or  coDtemporaneously  with  some  act  to  be  done 
by  the  obligee.  (Steele  v.  Branch,  40  Cal.  3;  Moots  v.  Scriven, 
33  Mich.  500;  O^bt  v.  Champion.  3  Ohio,  335;  D' Arras  v. 
Keyier.  26  Pa.  St.  849 ;  Edgerion  v.  Psckham,  11  Paige,  352 ; 
Hall  V.  Delaplaine.  S  Wis.  206,  68  Am.  Dee.  67.)  The  vendor 
cannot  tract  default  alone  as  terminating  the  contract,  but  he 
must  give  prompt  and  unequivocal  notice,  and  make  demand. 
[MiOer  v.  8teen,  30  CaL  403,  89  Am.  Dec  124;  DeCamp  v. 
Feay,  6  Serg.  &  E.  323,  9  Am.  Dec  372 ;  Edgerton  v.  Pso'c^ 
ham,  11  Paige,  362;  Leaird  v.  Smith,  44  N".  Y.  618;  Clta-h  v. 
Lyons,  25  IlL  105.)  Performance,  or  an  offer  to  perform,  iB 
a  coadititm  precedent  to  the  li^t  of  either  party  to  insist  upon 
performance  by  the  other.  (Leatrd  v.  Smith,  44  N.  Y.  618; 
Craitres  v.  Levinga,  63  III  626;  Swan  v.  Drury,  22  Pick.  486; 
Warren  v.  Wheeler,  21  Me.  484;  Sowe  v.  Hvntington,  15  Me. 
850.J 

Richard  Z.  Johnson  (Hnston  &  Gray,  of  Counsel),  for 
Bespondents. . 

Where  time  is  of  the  essence,  the  stipulation  of  the  contract 
must  be  complied  with.  (Pomeroy'B  Specific  Performance  of 
Contracts,  sees.  399,  401.)  Parol  is  admissible  to  show  that, 
at  the  time  of  the  making  of  the  contract,  time  was  understood 
and  conaidered  to  be  of  the  essence  of  the  contract.  {Nokes 
V.  Kilmore^.  1  De  Oez  ft  S.  444 ;  Thorington  v.  Smith.  8  Wall. 
1 ;  Stoops  V.  Smith,  100  Maes.  63,  97  Am.  Dec.  76,  1  Am.  Rep. 
86 ;  Sargent  v.  Adams,  3  Gray,  72,  63  Am.  Dec  718 ;  Oerrish 
V.  Towns,  3  Gray,  88 ;  Almgren  v.  DutUh,  5  N.  Y.  28.)  Speci- 
fic performance  of  a  contract  will  not  be  decreed  when  there  is 
a  want  of  mutuality.  (Martle  Co.  v.  Ripley.  10  Wall.  340; 
Kerr  v.  Purdy.  51  N.  Y.  629;  Magoffin  v.  Holy,  1  DuvaU,  55; 
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Sogers  v.  Sounders,  16  He.  92,  33  Am.  Dec.  635;  Qreen  v. 
Covillaud,  10  CaL  330,  70  Am.  Dec.  725.)  One  who  is  bound 
to  convey  on  the  payment  to  Him  of  the  purchase  price  of  lands 
is  not  required  to  demand  such  payment,  and  may  stand  on  the 
defensive  until  it  is  tendered  to  him,  and  cannot  be  deemed  in 
default  in  the  absence  of  such  tender.  {Ten  Eick  v,  Simpson. 
I  Sand.  Ch.  250;  Goodale  v.  West,  5  CaL  339.)  Where  a 
vendee  of  land  has  obtained  possession  from  the  vendor  under 
a  contiact  of  purchase,  if  he  refuses  to  pay  the  purchase  money, 
and  accept  the  vendoi's  title,  he  must  surrender  the  possessioa ; 
and  thia,  although  the  vendor  has  not  a  good  title.  {Oilpin  v. 
Watts,  1  Colo.  479;  Tewksburif  v.  Magraff,  33  Cal.  237; 
Wmiams  v.  Morris,  96  IT.  S.  455;  Peralta  t>.  Ginochio,  47  CaL 
460;  Saayer  v.  Sargent  (CaL)^  7  Pac.  120.) 

On  the  nineteenth  day  of  September,  1888,  the  lespoodenta, 
who  are  the  plaintiffs  herein,  entered  into  a  contract  in  writ- 
ing with  the  appellants,  who  are  tlie  defendants  herein,  aa 
follows:  • 

"This  indenture  of  lease,  with  privilege  of  purchase,  made 
and  executed  this  nineteenth  day  of  September,  A.  D.  1882,  by 
and  between  G.  F.  Settle  and  Jacob  Reeser,  of  Rocky  Bar, 
Altnras  county,  Idaho  territory,  parties  of  the  first  part,  and 
John  Winkelbach,  of  said  Rocky  Bar,  and  John  B.  Winters 
and  F.  Ganahl,  of  the  town  of  Hailey,  I.  T.,  parties  of  the 
second  part,  witnesseth :  That  the  said  parties  of  the  first  part, 
for  and  in  consideration  of  one  dollar  to  them  in  hand  paid  at 
and  before  the  ensealing  and  delivery  of  these  presents,  the  re- 
ceipt whereof  is  hereby  acknowledged,  do  hereby  covenant  and 
agree  to  and  with  the  said  parties  of  the  second  part,  their 
heirs  and  assigns,  as  follows,  to  wit:  The  said  parties  of  the 
first  part,  hereby  grant,  demise,  and  lease  to  the  said  parties  of 
the  second  part  the  following  described  property,  situate,  lying, 
and  being  near  Rocky  Bar,  Alturas  county,  I.  T.,  to  wit :  All  of 
that  certain  quartz  lode  mining  claim  known  as  the  "Vishnu,* 
and  consisting  of  an  undivided  eight  hundred  feet;  also  all  of 
that  certain  quartz  lode  mining  claim  consisting  of  fourteen 
hundred  (1400)  feet  on  that  certain  vein  of  quartz  contain- 
ing the  precious  metals  known  as  the  'Idaho,'  and  being  the 
discovery  claims  on   said    Idaho    ledge;   also   twelve   hundred 
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(1200)  feet  on  the  Golden  or  Sierra  qoartz  lode;  also  twelve 
hundred  (1800)  feet  more  or  leaa,  on  Uie  Channoy  quartz  lode 
or  mine;  aUo  the  *Montana  Tunnel'  and  tunnel  right  All  of 
the  above  minee  and  quartz  lode  claims  eonunence  at  Quartz 
g^lch,  and  run  thence  eaaterl;  tovard  Dixie  gulch — the 
^iahnu/  eight  hundred  feet  (800;)  the  'Idaho,'  fourteen 
hundred  feet  (1400;)  the  'Sierra'  or  'Golden,'  1,800  feet;  and 
the  C!hauncy,  1,800  feet,  more  or  leas — and  are  situated  on  the 
north  gide  of  Bear  creek,  on  Idaho  MIL  Also  four  hundred 
feet  (400)  in  the  Wizzard  King  quartz  lode,  comm^icing  at 
Dixie  gulch,  and  running  veeterlj  four  hundred  feet ;  also  the 
millsite  at  the  mouth  of  Quartz  gulch,  with  blacksmith-shop 
and  cabin  thereon;  AH  of  the  above-described  property  being 
situate  at  the  upper  end  of  Rocky  Bar,  in  Bear  Creek  mining 
district,  Alturas  county,  Idaho  territory;  the  'Vishnu'  being 
highest  on  Idaho  hill,  and  below  it  the  Idaho,  and  next  below 
the  Golden  or  Sierra  and  the  Chauncy,  being  all  the  group  of 
mines  on  said  Idaho  hill  south  of  Quartz  gulch.  Also  that 
certain  engine  and  boiler,  known  as  the  Idaho  Engine  and 
Boiler,'  now  lying  on  said  Idaho  millsite.  From  the  twenty- 
seventh  day  of  November,  I88S,  on  the  expiration  of  a  certain 
lease  of  the  Yishnu  and  Idaho  mines,  executed  and  delivered 
by  the  parties  of  the  first  part  to  Thomas  Kitto,  Charles  Davey, 
and  S.  Parkinson;  or,  in  the  event  of  the  assignment  of  said 
lease  to  the  parties  of  the  second  part  before  the  said  twenty- 
seventh  day  of  November,  1882,  then  from  the  date  of 
such  assignment  until  the  twenty-seventh  day  of  November, 
1883,  upon  the  following  terms  and  conditions:  The  said 
parties  of  the  second  part,  so  long  as  they  shall  deem  fit 
to  hold  said  property,  and  to  mine  and  extract  ore  there- 
from, and  to  pay  the  said  parties  of  the  first  part  one-half 
of  the  gross  proceeds  in  manner  hereinafter  specified;  and 
when  the  sum  of  forty  thousand  dollars  ($40,000)  shall 
have  been  paid,  either  out  of  the  proceeds  of  the  mine  or  other- 
wise, by  the  said  parties  of  the  second  part  to  the  parties  of  the 
first  part — the  said  parties  of  the  first  part  hereby  covenant 
and  agree,  for  themselvoa,  their  executors  and  administrators 
and  assigns,  to  and  with  said  parties  of  the  second  part,  their 
heirs  and  assigns,  to  convey  to  them  by  good  and  sufficient  deed 
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ail  of  the  abore-described  property,  free  and  clear  of  all  en- 
cumbrance, upon  ancli  payment,  provided  the  said  Bom  of  forty 
thousand  dollars  ($40,000)  shall  have  been  paid  on  or  before 
the  twentj-eeventh  day  of  Navember,  1883.  And  the  said 
parties  of  the  second  part  hereby  covenant  and  agree  to  enter 
npOD  said  properties,  and  to  mine  and  extract  ore  from  the 
same  bo  long  as  they  shall  find  it  profitable;  to  do  the  vork  in 
a  proper  and  workman-like  manner,  and  at  their  own  cost  and 
expense;  and  to  hold  and  keep  said  property  free  and  clear  of 
all  costs,  charge,  or  lien  for  fiie  working  of  the  same;  and  out 
of  the  groee  proceeds  of  said  mines  to  pay  one-haLf  thereof,  aa 
fast  aa  taken  out,  to  said  parties  of  the  first  part,  in  a  manner 
hereinafter  specified;  and,  upon  the  expiration  of  the  term 
hereby  granted,  to  surrender  up  the  possession  of  said  prem- 
ises, with  all  the  improvements,  to  the  said  parties  of  the  first 
part,  nnless,  on  or  before  the  said  twenty-seventh  day  of  Nov- 
ember, 1883,  the  said  sum  of  forty  thousand  dollars  ($40,000) 
shall  have  been  paid;  and  in  the  event  of  the  said  parties  of 
the  second  part,  or  their  assigns,  failing  to  comply  with  either 
or  any  of  the  foregoing  covenants,  or  any  covenant,  promise, 
or  thing  herein  contained,  on  their  part  to  be  done,  kept,  or 
performed,  that  then  it  shall  be  lawful  for  said  parties  of  the 
first  part  to  re-enter,  possess,  and  enjoy  the  above-described 
property  and  premises,  and  every  part  thereof;  and  the  said 
parties  of  the  second  part  hereby  agree,  in  the  event  of  such 
nonperformance  on  their  part,  to  surrender  possession  of  the 
said  premises  upon  demand  by  said  parties  of  the  first  part 
claiming  their  right  to  re-enter. 

"It  is  hereby  mutually  covenanted  and  agreed  by  and  between 
the  parties  to  this  instrument  that  the  said  parties  of  the  first 
part  shall  have  the  right,  at  all  times,  of  inspecting  the  said 
mines  above  described,  and  all  mining  operations  and  work 
thereon;  that  the  said  parties  of  the  second  part  shall  have  the 
right,  at  any  time,  to  stop  work  on  said  mines  when  they  shall 
find  or  deem  the  same  unprofitable;  that,  in  working  said  ores, 
at  each  clean-up  the  said  parties  of  the  second  part  shall  and 
will  famish  a  true  account  of  all  ores  extracted  and  milled, 
and  all  bullion  received,  to  the  said  parties  of  the  first  part; 
that,  in  nulling  said  ores  so  taken  from  said  property,  the  said 
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parties  of  the  flrat  part,  if  they  bo  desire,  shall  have  aa  equal 
right  vith  said  parties  of  the  second  part  in  milting  the  ores, 
cleaning  and  retorting  the  same,  weighing  and  storing  the 
bullion,  until  the  said  parties  of  the  second  part  receipt  to 
them  for  one-half  the  gross  proceeds,  it  being  expressly  nnder- 
stood  that  upon  each  clean-up  the  said  parties  of  the  second 
part  are  to  receipt  to  the  said  parties  of  the  first  part  that  they 
own  one-half  of  the  same,  and  that  the  said  parties  of  the 
second  part  hold  the  same  for  them;  and  the  said  parties  of  ths 
second  part  are  then  to  dispose  of  the  bullion  to  the  best  ad* 
vantage,  and  to  pay  to  the  parties  of  the  first  part  ooe-half  of 
the  proceeds  thereof  in  money,  currency,  or  coin;  and  ap<m 
such  payment  the  parties  of  the  first  part  will  credit  aaid  pni* 
diase  price  of  forty  thousand  dollars  ($40,000)  with  the  sum 
so  received;  and,  lastly,  that  in  no  event  shall  the  said  prop* 
erties  above  described,  or  any  part  thereof,  be  held  for  any 
claim,  cost,  charge,  or  lien  for  working  the  e&me  by  the  said 
parties  of  the  second  part  under  this  instrument,  but  that  all 
such  work  shall  be  done  at  the  expense  of  the  said  parties  of 
the  second  part  solely  and  alone;  and  the  said  parties  of  the 
first  part,  for  themselves,  their  executors,  administrators,  and 
assigns,  hereby  covenant  and  agree,  to  and  with  the  said  parties 
of  the  second  part,  their  heirs  and  assigns,  to  convey,  by  good 
and  sufficient  deed,  all  of  the  above-described  properties,  free 
and  clear  of  all  encumbrances,  to  them,  the  said  parties  of  the 
second  part,  or  their  assigns,  at  any  time,  upon  the  payment  to 
them,  the  said  parties  of  the  first  part,  of  the  sum  of  forty 
thousand  dollars  ($40,000)  either  out  of  the  proceeds  of  the 
mines  or  otherwise,  on  or  before  K'ovember  27,  1883,  in  the 
manner  hereinbefore  specified  by  the  said  parties  of  the  second 
part,  or  their  assigns.  And  it  is  hereby  expressly  and  mutually 
covenant«d  and  agreed  that  this  covenant  shall  be  taken,  held, 
and  deemed  a  covenant  real,  miming  with  and  binding  the 
land.  In  witness  whereof  the  said  parties  have  hereunto  set 
their  hands  and  seals  this  nineteenth  day  of  September,  1862. 
(Signed)     "GEO.  F.  SETTLE.  [Seal] 

"JACOB  REESEH.  [Seal] 

"JOHN  WIXKELBACH.  [Seal] 
"JOHN  B.  WINTERS.  [Seal] 
"F.  GANAHL.  [Seal] 
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"Signed,  sealed,  and  delivered  in  the  presence  of 

"SOL.  NEWCOMER." 

At  the  same  time  the  following  instmment  in  writing  was 
executed  by  appellants  and  delivered  to  the  respondents : 

"We,  the  nndersigned,  in  consideration  of  the  execution  and 
delivery  to  ns  of  a  certain  lease  with  the  privilege  of  purchase 
of  the  Vishnu'  and  Idaho'  mines,  and  of  other  property,  of 
even  date  herewith,  by  G.  F.  Settle  and  Jacob  Reiser,  hereby 
covenant  and  promise  to  have  each  and  every  man  employed  by 
us  in  working  said  minee  to  sign  the  following  contract,  viz: 
In  consideration  of  my  being  employed  by  John  Winkelbach, 
J.  B.  Winters,  and  P.  Oanahl,  the  lessees  of  the  "Tiahnu," 
"Idaho,"  and  other  mines,  I  hereby  covenant  and  agree  to  look 
alone  to  said  hsesea  for  my  pay,  and  hereby  waive  all  rights  or 
claim  that  I  may  have  in  law  or  equity  against  the  property,  or 
the  owners  thereof,  G.  P.  Settle  and  J.  Eeeser.' 

"Witness  OUT  bands  and  seals  this  nineteenth  day  of  Septem- 
ber, 188S. 

(Signed)     "F.  GANAHL. 

"JOHN  WINKELBACH,     [Seal] 
"JOHN  B.  WINTERS.        [Seal] 

"Signed,  sealed,  and  delivered  in  the  presence  of 

"SOL.  NEWCOMER." 

Soon  after  the  execution  of  this  contract  the  defendants 
bought  in  the  Kitto  lease  mentioned  in  the  contract  at  an  ex- 
pense of  about  $5,000,  and  entered  into  possession  of  the  prop- 
erties, and  began  work  thereon,  and  extracted  a  large  amount 
of  ore. 

On  the  twenty-fourth  day  of  November,  1883,  the  parties 
further  agreed,  in  writing,  as  foUows: 

"In  consideration  of  the  extension  of  the  time  of  the  above 
instrument  until  and  including  December  27,  1883,  we  hereby 
consent  and  agree  to  take  a  deed  for  1,367  and  one-sixth  feet 
of  the  Idaho  ledge  instead  of  1,400  feet,  as  covenanted  in  the 
above  instrument,  and  to  pay  interest  at  one  per  cent  per 
month  on  the  balance  of  the  purchase  money  from  now  until 
December  27, 1883,  or  any  time  it  is  paid  prior  to  that  date. 
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"WitneBS  our  hands  and  seals  this  twenty-fourtii  day  of 
November,  1883.  ' 

(Signed)     "F.  GANAHL. 

"JOHN  WINKELBACH. 
"JOHN  B.  WINTEKS. 

"In  consideration  of  the  above  covenants,  we  hereby  extend 
the  time  on  the  within  instrument  until  and  including  De- 
cember 27,  1883. 

"Witness  our  hande  and  seals,  this  twenty-fourth  day  of 
November,  1883. 

(Signed)     "GEO.  F.  SETTLE.  [Seal] 

"By  V.  S.  ANPERSON. 
"J.  EEESER.  [Seal.]" 

That  prior  to  the  twenty-seventh  day  of  December,  1883, 
defendants  paid  over  to  plaintifFe  ¥30,075.04,  and  on  the 
twenty-ninth  day  of  December,  1883,  they  paid  over  $948.96, 
making  in  all  931,024,  as  one-half  gross  proceeds  of  ore  taken 
out  before  the  twenty-seventh  day  of  December,  1883;  and 
they  continued  to  work  a  portion  of  the  said  minea  until  the 
service  of  injunction  in  this  action,  on  the  eleventh  day  of 
February,  1884,  the  same  having  been  commenced  February  4, 
1884.  Defendants  extracted  ore  from  said  mines  during  the 
time  they  worked  it  to  the  amount  of  over  $43,000.  It  is 
claimed  by  the  plaintiife  that  they  demanded  possession  of  this 
property  in  dispute  about  the  twenty-second  day  of  January, 
1884,  This  is  denied  by  defendants.  The  trial  court  found 
that  the  demand  was  made. 

The  plaintiffs  brought  this  action  to  restrain  defendants 
from  further  interfering  with  the  premises  in  dispute,  and  for 
an  accounting.  The  defendants  answer  the  same,  and  also  file 
■  crosB-complaint,  wherein,  among  other  things,  they  allege 
the  making  of  the  contract;  that  the  same  was  for  the  sale  of 
the  said  premises;  that  a  further  extension  thereof  has  been 
granted;  that  the  same  is  still  in  force;  and  that  they  have 
exercised  the  option  to  purchase,  and  paid,  as  part  purchase 
money  thereon,  the  sum  of  $S1,034 ;  that  they  had  paid  out  for 
the  Kitto  lease  $5,000,  and  the  further  sum  of  $34,000  in 
working  and  improving  the  mine;  that  the  defendants  were 
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ready,  willing,  and  deEirons  to  complete  the  contract,  and  re- 
ceive the  deed,  and  pay  the  balance  of  the  purchase  money 
thereon,  and  had  tendered  the  same  to  the  plaintiffs;  that 
plainti&  are  nnable  to  comply  with  their  part  of  the  contract ; 
that  defendants  had  greatly  enhanced  the  value  of  the  property ; 
that  they  had  expended  a  large  amount  of  money  between  tho 
twenty-seventh  day  of  December,  1883,  and  the  commencement 
of  this  action;  and  ask  for  a  epeciiic  performance  of  the  con- 
tract so  far  as  plaintifEs  were  able;  and  that  they  be  enjoined 
from  interfering  with  the  property. 

The  plaiotifTs  answer  the  cross-complaint,  and,  among  other 
things,  deny  that  defendants  exercised  any  option  to  purchase. 
They  allege  that  the  work  done  by  defendants  was  on  the 
"Vishnu"  mining  claim;  deny  that  defendants  have  expended 
a  greater  sum  than  one-half  the  net  proceeds  of  the  ore  taken 
out ;  deny  the  enhancing  of  the  value  of  the  mine ;  and  allege 
that  defendants  have  taken  from  the  mine  ore  of  the  value  of 
$45,000.  Plaintiffs  aver  that  the  money  paid  by  defendants 
was  for  rent  or  royalty,  under  the  terms  of  the  lease,  and  not 
otherwise,  and  is  less  than  one-half  of  the  proceeds  of  ores 
taken  out.  Plaintiffs  deny  that  the  option  to  purchase  has  in 
any  manner  been  extended  beyond  the  twenty-seventh  day  of 
December,  1883 ;  and  allege  that  all  work  done  after  said  date 
was  by  the  wrongful  act  of  the  defendants,  and  without  plain- 
tiSB"  consent ;  and  allege  that  on  the  twenty-second  day  of  Janu- 
ary, 1884,  they  demanded  possession  of  the  property.  They  al- 
lege that  they  were  ready,  able  and  willing  at  all  times,  up  to 
the  twenty-eighth  day  of  December,  1883,  to  comply  with  the 
terms  of  the  contract;  and  that  defendants  knew  plaintiffs'  title 
«t  the  time  of  making  the  contract.  Plaintiffs  further  allege 
that  the  contract  was  drawn  by  one  of  the  defendants,  Frank 
Qanahl,  who  was  an  attorney  of  this  court;  that  there  was  no 
other  attorney  that  could  be  procured;  and  that  said  Ganahl 
represented,  promised  and  claimed  that  time  was  of  the  essence 
of  the  contract;  that  if  the  whole  sum  of  ?-10,000  was  not  paid 
at  the  expiration  of  the  contract,  titen  defendants  would  qnit, 
and  surrender  up  possession  of  the  premises;  and  that  he  had 
full  knowledge  of  plaintiffs'  title. 

The  case  was  tried  by  the  court,  and,  upon  findings  of  fact 
and  conclusions  of  law  duly  filed,  judgment  was  entered  in 
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favor  of  the  plaiotiffe,  from  vhich  defendants  appeal  to  this 
court. 

HAYS,  C.  X — Thie  case  has  been  prepared  with  great  care, 
and  preeented  with  marked  ability  on  each  aide.  It  is  conceded 
that  the  contract  upon  which  this  action  is  baaed  was  drawn  by 
one  of  the  defendants,  who  is  a  lawyer ;  that  there  was  no  other 
attorney  present,  or  to  be  procured,  at  the  time  and  place  where  I 

it  was  drawn.     Our  first  duty  is  to  ascertain  what  the  parties 
themselves  meant  and  understood  by  the  terms  of  this  instru-  { 

ment;  for  if  the  intention  is  plain  and  clear,  we  ought,  if  poa- 
sible,  to  give  force  and  effect  to  their  intent. 

Beading  this  contract,  then,  in  the  light  of  surrounding  cir- 
cumstances, as  they  exiitcd  at  the  time  of  drawing  and  execut- 
ing the  same,  we  think  it  must  be  construed  to  be  a  lease  with 
an  option  to  purchase.  Did  not  the  defendant  who  drew  the 
contract  so  understand  it?  If  not,  did  he  not  intend  that  the 
plaiotiSs,  who  are  unlearned  in  the  law  ahonld  P  If  he  did  not 
intend  that  the  plaintiffs  should  so  understand  it,  why  did  he 
begin  the  instnunent,  "This  indenture  of  lease  with  privilege 
of  purchase"?  Again,  the  words  are  used,  "grant,  demise  and 
lease."  Then,  the  usual  reservations  of  a  lease  are  found — that 
the  parties  of  the  first  part  shall  have  the  right  to  inspect  the 
mines  at  all  times.  "The  parties  of  the  second  part  agree  to 
enter  upon  said  properties  and  extract  ore  so  long  as  they  shall 
deem  it  profitable."  ITiey  are  to  do  the  work  in  a  proper  and 
workman-like  manner,  to  keep  the  property  clear  of  all  liens  for 
working  the  same,  and  to  pay  one-half  of  the  gross  proceeds  of 
the  mine,  as  fast  as  taken  oot,  to  the  parties  of  the  first  part; 
and  "upon  the  expiration  of  the  term  Tiereby  granted,'  to  sur- 
render up  the  said  premises,  with  all  the  improvements,  unless 
on  or  before  the  twenty-seventh  day  of  Tv'^ovember,  1883,  the  said 
sum  of  $40,000  should  have  been  paid" ;  and,  "upon  failure 
to  comply  with  any  co^'enant,  promise,  or  thing  therein  con- 
tained by  the  parties  of  the  second  part,  to  re-enter,  take  pos- 


True,  the  contract  provides  that  the  parties  of  the  first  part 
shall  credit  the  said  purchase  price  of  $40,000  with  the  sum 
HO  received,  and  there  are  terms  used  that  might  be  construed 
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into  a  contract  of  sale.  Btit  in  conBtnung  a  contract  it  is  con- 
trary to  well-settled  rules  to  give  it  a  narrow  and  technical  in- 
terpretation, based  npon  some  particular  word  or  clause.  The 
intent  must  be  gathered  from  an  examination  of  the  instru- 
ment as  a  whole,  and  all  clauses  made  consistent,  if  possible. 

At  the  time  of  making  the  contract,  and  as  a  part  of  the 
transaction,  the  appellants  executed  and  delivered  to  respond- 
ents the  agreement  in  writing  drawn  b^  defendant  Ganahl,  in 
which  they  mention  the  contract  as  a  "lease  with  the  privilege 
of  purchase,"  and  they  also  describe  themselvee  as  "lessees." 
Under  the  drcumstances,  how  must  the  respondents  have  con- 
sidered the  contract,  and  what  did  tiie  appellants  intend  to 
have  them  understand?  We  think  the  natural  interpretation 
of  the  words  used  indicates  the  intention  of  the  respondents  to 
lease  the  premises  in  dispute  to  appellants,  and  to  give  to  them 
the  right  or  option  to  purchase,  at  any  time  during  the.  life  of 
said  lease,  upon  the  payment  in  full  of  the  amount  agreed  upon. 
It  seems  to  as  that  it  must  have  been  so  understood  by  all  the 
parties.  While  time  is  not  necessarily  of  the  essence  of  the 
contract  in  equity,  yet  it  may  be  made  so  by  the  parties  them- 
selves, or  by  the  circumstances  of  the  case.  (3  Parsons  on 
Contracts,  383;  1  Pomero/B  Equity  Jurisprudence,  sec.  466; 
Green  v.  Covitlaud,  10  CaL  317,  70  Am.  Dec.  726 ;  tJHey  v. 
Lumber  Co.,  69  Mich.  263,  26  N.  W.  488.) 

Waterman,  in  his  work  on  the  Specific  Performance  of  Con- 
tracts, says :  "Courts  of  equity  formerly  paid  but  little  attention 
to  the  mere  time  of  which  the  Htipulations  of  a  contract  were  to 
be  performed,  and  carried  the  doctrine  of  relief,  notwithstand- 
ing a  want  of  punctuality,  to  an  extravagant  length."  "But 
the  tendency  of  the  modem  decisions  is  to  bring  the  doctrine 
vrithin  such  moderate  bounds  as  seem  clearly  indicated  by  the 
principles  of  equity,  and  by  a  reasonable  regard  to  the  common 
accidents,  mistakes,  infirmities  and  inequalities  belonging  to 
all  hnman  transaction."  (Waterman  on  Specific  Performance 
of  Contracts,  sec.  466.) 

Equity  usually  treats  time  as  originally  of  the  essence  of  the 
contract  when  the  agreement  shows  that  the  parties  intended 
that  it  should  be  so  regarded,  (Waterman  on  Specific  Per- 
formance of  Contracts,  sees.  459,  460;  Pomeroy's  Specific  Pei^ 
Idaho,  Vol.  2— IS 
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f onuance  of  Contr&cU,  sees.  399^  401 ;  Orey  v.  Tvbbs,  43  CaL 
368;  Benedict  v.  Lynch,  1  Johns.  Ch.  370,  7  Am.  Dec.  484; 
Wells  V.  Smith,  t  Paige,  22,  31  Am.  Deo.  274,  and  note;  Wil- 
lard's  Equity  Jurisprud^ce,  294;  Phelps  v.  Railroad  Co.,  63 
lU.  468.) 

This  rule  seems  to  be  well  settled,  and  perhaps  the  more  di£B- 
cult  question  for  solution  now  before  us  is  whether  time,  in  this 
case,  has  been  niade  essentiaL  The  contract  provides  that  it 
shall  run  uatil  the  twenty-seventh  day  of  November,  1883.  It 
further  provides  for  a  conveyance,  provided  tiie  sum  of  $40,000 
shall  have  been  paid  on  ot  before  the  twenty-seventh  day  of  No- 
vember, 1883.  It  further  provides  that  upon  the  expiration  of 
the  term  hereby  granted,  to  surrender  up  the  possession  of  said 
premises,  with  all  the  improvemmts,  to  the  said  parties  of  the 
first  part,  unless,  on  or  before  the  said  twenty-seventh  day  of 
NovemBer,  1883,  the  said  sum  of  $40,000  has  been  paid. 
Again,  by  the  terms  of  the  extension  of  N'ovember  24th,  which 
are :  "In  consideration  of  the  extension  of  the  time  of  the  abovs 
instrument  for  thirty  days,  or  until  and  including  December 
J87,  1883" — ^it  would  seem  that  the  parties  understood  and  in- 
tended to  make  time  essential;  for  tiie  respondents  extend  the 
time  until  and  including  December  27,  1883.  Each  party  is 
specific  in  fixing  the  limit  of  time.  Then,  again,  we  may  be 
aided  in  reaching  a  correct  conclusion  by  an  examination  of  the 
character  of  the  property.  Beal  estate  is  less  stable  in  this 
eountry  tiian  in  England,  hence  our  courts  have  been  more 
liberal  in  extending  the  rule  and  allowing  the  special  facts  and 
circumstances  of  each  case  to  have  a  more  controlling  influence. 
Time  is  usually  regarded  as  of  the  essence  of  the  contract,  both 
in  England  and  America,  where  the  character  of  the  property- 
renders  it  liable  to  fluctuations  in  value.  (Pomeroy's  Specific 
Performance  of  Contracts,  sec  385;  Waterman  on  Specific  Per- 
formance of  Contracts,  sec  460 ;  Fry  on  Specific  Performance  of 
Contracts,  sees.  713,  718;  Oreen  v.  Covillaud,  10  Cal.  330,  70 
Am.  Dec.  725 ;  Jennisons  v.  Leonard,  21  Wall  303 ;  Qoldamiik- 
V.  Guild.  92  Mass.  239;  Chrixtie's  Appeal,  86  Pa.  St.  463.) 

Fry  on  Specific  Performance  of  Contracts,  section  716,  says : 
"The  nature  of  all  mining  transactions  is  such  as  to  render 
time  essential;  for  no  science  foresight    or  examination  caa 
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afford  a  Buie  guaranty  against  sadden  lose,  disappointment 
and  reverBee;  and  a  penon  claiming  on  interest  in  such  an 
undertaking  ought,  therefore,  to  ehow  himself  in  good  time 
villing  to  partake  of  the  possible  loea  as  well  as  profit."  The 
same,  in  eubstauce,  has  hesa  stated  by  many  other  anthoiM. 
(Watqrman  on  Rpecifie  Performance  of  Contracts,  sec  460; 
Pomeroy's  Specific  Performance  of  Contracts,  Bee.  385,  and 
note ;  Willard's  Equity  Jurispmdence,  sec.  292. )  We  think  this  a 
Tiee  rule,  and  that  it  shoold  be  adhered  to,  especially  in  a  min- 
ing country  like  ours. 

It  is  claimed  by  the  appellants  that  respondent  Keeeer  ex- 
tended the  time  after  the  twenty-seventh  of  December,  1883. 
The  trial  court  fonnd  that  no  such  extension  had  been  made, 
and  the  evidence  abundantly  snetaius  this  finding. 

It  is  also  claimed  by  the  appellants  that  no  demand  was  made 
upon  them  by  respondents  for  the  poeaession  of  the  mine.  The 
trial  court  found  the  demand  was  made,  and  we  think  the  evi- 
dence preponderates  in  favor  of  the  finding. 

The  appellants  offered  payment  in  full,  in  June,  1884;  but 
this  being  made  long  after  the  commencement  of  the  action,  and 
more  than  five  months  after  the  time  limited  by  the  parties  for 
BUcfa  payment,  we  think,  cannot  be  available  for  the  reasons 
heretofore  stated. 

It  has  been  urged  with  great  force  that  in  this  case  appellants 
have  paid  to  plaintiffs  more  than  one-half  of  the  agreed  price ; 
but  it  must  be  remembered  that  this  was  all  from  the  moiety 
of  ore,  or  from  the  proceeds  thereof,  stipulated  to  be  paid,  and 
most  be  treated  as  royalty  or  rent  for  tiie  use  of  the  mine.  We 
think,  in  the  case  at  bar,  a  different  rule  should  govern  than 
what  would  be  applied  in  an  ordinary  sale  of  real  estate.  For 
then,  usually,  the  value  of  the  realty  remains  the  same;  and  if 
the  grantor  is  permitted  to  retain  both  payment  and  realty, 
great  injustice  mi^t  be  done.  But  in  the  case  at  bar  each  ton 
of  ore  taken  out  depletes  the  mine  so  much,  and  in  this  case  it 
has  been  eahansted  to  the  amount  of  over  $42,000.  But  it  Is 
claimed  that  the  appellants  have  worked  the  mine  at  great  loss. 
By  the  terms  of  the  contract  they  were  at  liberty  to  abandon 
the  work  whenever  they  should  deem  it  unprofitable.    Surely 
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it  will  not  be  claimed  that  eqait;  can  be  invoked  to  relieve  a 
party  from  the  reeolt  of  a  bad  bargain  alone. 

Many  other  questions  have  been  diBCoaaed,  and  many  pointa 
urged  by  appelUnta,  and,  after  a  careful  consideration  of  tbein 
all,  we  deem  it  onneoesaary  to  discoea  them  at  length,  aa  we  find 
no  error. 

Taking  into  consideration  the  contract  aa  we  constme  it,  the 
evident  intent  of  the  parties,  the  nature  and  character  of  the 
property  in  dispute,  we  think  the  conclusion  ia  irresistible 
that  time  ia  of  the  essence  of  the  contract,  and  that  a  court  of 
equity,  with  all  its  great  and  varied  power,  cannot  decree  a 
specific  performanoe  in  this  case. 

Judgment  is  therefore  affirmed. 

Broderick,  J.,  concurring. 

BTTCK,  J.,  Dissenting. — Conceding,  for  the  present,  that  the 
contract  in  question  is  a  lease  with  the  option  to  purchase,  when 
does  the  lease  go  into  operation,  and  when  is  the  option  to  pur- 
chase  exercised?  It  seems  to  be  mutual.  It  is  signed  by  both 
parties,  and  each  covenants  to  do  certain  acts.  As  a  lease  it 
was  partly  executed  when  the  defendants  entered  into  possession 
of  the  mine.  Until  the  option  to  purchase  was  exercised  the 
defendants  held  as  lessees.  Whenever  they  exercised  that  op- 
tion by  the  terms  of  the  instrument  they  held  as  vendees.  A 
sale  IB  a  contract  whereby  the  ownership  to  property  is  trans- 
ferred. The  sale  is  completed  when  the  possession  and  title 
pass  from  vendor  to  vendee.  In  the  case  at  bar  the  possession 
was  in  defendants,  but  under  the  lease  the  title  remained  in  the 
plaintifFs,  the  lessors.  When  the  option  to  purchase  was  ex- 
ercised the  title  passed  from  the  lessorR  to  the  lessees,  and  their 
relation  changed  from  lessors  and  lessees  to  vendors  and  ven- 
dees. The  lessees  having  possession  under  an  agreement  to  pur- 
chase, at  a  purchase  price  of  S40,000,  the  title  passed  whenever 
they  exercised  their  option  by  paying  the  purchase  price,  or  any 
part  of  it.  By  the  terms  of  the  contract  all  money  paid  to  the 
plaintiffs  was  to  be  credited  on  the  purchase.  Whenever,  there- 
fore, a  credit  was  so  made,  a  part  of  the  purchase  price  was 
paid,  and  I  apprehend  the  option  to  purchase  was  exercised. 
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We  c&imot  call  this  payment  royalty  or  rent,  because,  to  do  so, 
would  contradict  the  expreea  provisions  of  a  sealed  instrument. 
Aft^  the  purchase  this  contract,  which,  up  to  that  time,  had 
operated  hb  a  lease,  became,  in  its  legal  effect,  a  mortgage  to  se- 
cure the  payment  of  the  unpaid  purchase  price. 

It  is  eaid  that  under  the  terms  of  this  instrument  the  defend- 
ants could  abandon  the  ventare  at  any  time.  This  proTieion 
enables  us  to  appreciate  the  importance  of  that  provision  which 
miikes  the  money  paid  purchase  price.  To  induce  defendants 
to  contiDue  the  venture,  and  not  abandon  it,  the  plaintiffs  stipu- 
late that  every  dollar  paid  shall  be  a  credit  in  payment  of  the 
mine.  Can  we  say  after,  under  this  inducement,  the  defend- 
ants have  expended  a  large  amount  of  money,  and  paid  plaintiffs 
more  than  half  the  amount  of  the  purchase  price,  that  the  plain- 
tiffs may  alter  or  disregard  the  express  covenant  which  has  been 
the  inducement  to  defendants'  outlay,  and  say  this  $21,000 
which  you  have  paid  us  is  only  rent — ^you  have  not  yet  paid  us 
any  part  of  the  purchase  money — ^yon  have  never  exercised 
your  option  to  purchase?  It  is  claimed  that  time  is  of  the  es- 
sence of  this  contract.  The  general  rule  for  the  purchase  of 
land  is  that  time  is  not  of  the  essence  of  the  contract.  It  is 
claimed,  however,  that  mining  property  constitutes  an  excep- 
tion. Certain  text-writer,^  are  quoted  as  sustaining  this  excep- 
tion. An  inspection  of  these  references,  however,  gives  us  but 
two  or  three  ancient  English  cases.  No  American  cases  are  . 
dted.  If  this  exception  is  established  by  adjudication,  it  is  re- 
markable that  upon  this  coast,  in  the  forty  years  of  mining,  no 
such  has  been  adjudicated. 

The  terms  used  in  the  contract  specifying  the  time  at  which 
the  entire  purchase  price  should  be  made,  and  when  the  plain- 
tiffs might  re-enter,  cannot  be  said  to  determine  that  time  is  of 
its  essence;  for  much  stronger  language  has  been  adjudicated 
as  meaning  differently.  Conceding,  however,  for  the  argument, 
that  this  exception  exists  in  the  case  of  mere  options  for  the 
purchase  of  mining  property,  the  question  remains.  Is  this  con- 
tract simply  an  option?  It  is  admitted  that  it  is  unusual  in 
its  terms,  conditions  and  covenants,  and  that  it  is  difficult  to 
construe.  If  we  attempt  to  construe  it  on  the  theory  that  it 
is  simply  a  lease,  with  an  option  to  purchase,  the  terms  used 
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will  be  lumeceeaary  and  confnsing.  If  we  consider,  however, 
the  circometaoces  of  the  parties  uaA  the  property  at  the  timt; 
the  contract  was  executed;  that,  a^  seeniB  established  hy  un- 
disputed testimony,  the  plaintiffs  wished  to  sell  and  the  de- 
fendants to  buy;  that  nothing  whatever  was  said  of  leasing  the 
property,  and  that  the  word  was  first  used  in  the  contract  it- 
self; and  interpret  this  instrument  with  the  light  which  these 
circumstances  afford — we  may  understand  the  contract  to  be, 
what  it  is  alleged  to  be,  more  than  a  mere  option  to  purdiase ; 
that  it  was  intended  to  secure  the  defendants  in  an  anticipated 
large  expenditure  of  money,  and  to  en^le  them  to  secure  the 
fruit  of  their  labor  by  fmally  obtainiag  the  title  to  the  prop- 
erty; and  also  to  secure  the  plaintiffs,  through  the  covenants 
to  re-enter,  against  the  loss  of  any  portion  of  the  purchase 
price.  If,  indeed,  it  is  conceded  that  it  is  generally  under- 
stood  by  miners  that  time  is  of  the  essence  in  the  mere  option 
to  purchase  mines,  that  fact  may  acconnt  for  the  unusual 
covenants  in  the  contract,  and  indicate  that  they  were  intended 
to  guard  against  that  very  construction,  and  protect  the  de- 
fendants against  it. 

Iq  addition  to  these  considerations,  in  considering  the  re- 
lief sought  by  plaintiffs  in  enjoining  defendants  from  occupy- 
ing the  disputed  premises,  we  should  remember  that  the  plaib- 
tiffs  covenant  in  the  contract  to  give  defendants  s  deed,  free 
and  dear  of  all  encumbrances,  of  the  premises  in  dispute.  It 
is  admitted  that  at  tbe  time  when  they  claim  the  $40,000 
should  have  been  paid,  and  at  the  time  this  action  was  com- 
menced, the  property  was,  and  as  far  as  appears  is  yet,  encum- 
bered by  a  mortgage  of  at  least  87,000.  It  is  alleged  that, 
after  the  alleged  termination  of  the  lease,  demand  was  made 
of  defendants  for  the  premises.  Was  a  mere  demand  suffi- 
cient? Should  not  that  demand  have  been  accompanied  with 
an  offer  to  fulfill  on  their  part?  This  action  to  enjoin  de- 
fendants and  dispossess  them  of  the  premises  is,  in  effect,  an 
action  for  specific  performance  against  defendants.  The 
plaintiffs  rely  upon  the  strict  letter  of  the  law.  They  who 
seek  equity  must  do  equity,  and  I  think  the  mle  applies  that 
&  party  who  seeks  specific  perfonnance  must  first  be  prepared 
to  do  equity.    This  the  plaintiffs  have  never  done.     It  is  said 
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that  the  smonnt  of  thie  encumbrance  might  have  been  dedncted 
from  the  contract  price;  that  the  plaintiffs  intended  to  pay 
this  ertcombrance  ont  of  the  purchase  price.  The  defendants 
were  not  required  in  the  contract  to  provide  for  this  encum- 
brance, nor  to  pay  before  it  was  discharged.  Over  $21,000 
had  already  been  paid,  and  yet  the  encumbrance  of  $7,000  was 
nnprorided  for. 

Are  the  plaintiffs  in  position  to  invoke  this  hard  relief 
against  defendants  when  they  have  never  offered  to  perform, 
and  have  never  been  in  a  condition  to  fulfill,  on  their  part?  I 
think  the  enggestion  that  thia  encumbrance  might  have  been 
provided  against  by  retaining  its  amount  by  defendants  is  not 
tenable.  I'his  would  involve  a  new  contract ;  plaintiffs  claim 
under  the  written  one  set  out  in  tiie  complaint.  It  is  suggested 
that  defaidants'  tender  of  the  balance  due,  made  six  months 
after  the  time  when  tbe  lease  terminated,  is  too  late.  I  think 
equity  will  regard  the  plaintiffs'  action  aa  asking  for  specific 
performance  of  the  contract,  as  ^hey  allege  it  to  be,  and  de- 
fend&nts'  cross-complaint  in  response  thereto  as  setting  up  and 
praying  specific  performance,  aa  they  understand  the  contract; 
that  the  defendants'  tender  is  made  responsive  to  plaintiff^ 
demand,  and  is  sufficient  in  time.  I  think  this  view  is  fully 
sustained  by  the  authorities  cited  upon  the  argument,  but  I 
have  not  the  time  to  classify  them.  For  these  reasons  I  cannot 
assent  to  tiie  opinion  of  the  court. 


(Uueh  S,  18S0.) 

UNITED  STATES  v.  CAMP. 
[10  Pae.  226.1 
Iimrangnowa  to  Jum. — The  charge  to  the  Jnry  ghould  be  brief,  ex. 
plidt    and    oompreheuBive — full   enough   to  protect   the  lights  of 
tbe  parties,  and  not  ao  prolix  as  to  eontiue.    It  is  not  error  to 
reftiM  to  give  an  instniction  which  ha*  onc«  been  given  in  tub- 
stantially  the  same  language. 
KrnnHCE. — Evidoioe  of  the  pecuniary  condition  of  defendant  charged 
with  wnbeBilwneat  immediately  prior   to   the   time  and   during 
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the  time  the  offense  is  alleged  to  have  been   committed   is  cam- 
petent. 
Beview  of  Cbiuinal  Cases. — Upon  appeal  in  criminal  cbms  the  r^ 
Tiew  in  this  court  ii  confined  to  queatious  of  law.     The  guilt  of 
defendant  is  a  matter  for  tha  jury  upon  legal  eridence. 

APPEAL  from  District  Court,  Ada  County. 

Norman  H.  C&nip  was  convicted  of  embezzling  government 
money  intrusted  to  him   as    assayer,  and   appeals.     Afiirmedl. 

Silas  W.  Moody  and  Qeorge  Ainalie,  for  Appellant. 

The  burden  of  proof  rested  upon  plaintiff  to  show  every 
single  circumstance  essential  to  the  conclusion  that  defendant 
was  guilty.  (Sumner  v.  State,  6  Blackf.  679,  36  Am.  Dec. 
561 ;  Commonweaith  v.  Webster,  6  Cush.  295,  52  Am.  Dec.  711 ; 
1  Starlde  on  Evidence,  571.)  And  the  burden  of  proof  never 
ahifts,  {Commonwealth  v.  McKie,  1  Gray,  61, 61  Am,  Dec  410; 
Commonwealth  v.  Eddy,  7  Gray,  583 ;  State  v.  Jones.  50  N.  H. 
370,  9  Am.  Hep.  242;  People  v.  Garbuit,  17  Mich.  9,  97  Am. 
Dec  162,  and  note;  State  v.  Crawford,  11  Kan.  32;  Fife  v. 
Commonwealth,  89  Pa.  St.  429,  439 ;  1  Greenleaf  on  Evidence, 
sees.  34,  35,  78.)  Where  a  legal  presumption  does  not  ex- 
ist, it  is  error  to  instruct  the  jury  that  one  fact  should  be  in- 
ferred from  another  bo  held  as  to  an  instruction  that  one's  fail- 
ure to  pay  over  public  money,  if  excusable,  raised  no  presump- 
tion of  felonious  appropriation,  which  would  authorize  a  ver^ 
diet  of  guilty.  {People  v.  Carrillo,  54  CaL  63;  citing  People 
v.  W(Uden,  51  Cal.  588 ;  Stone  v.  Qeyser  Quicksiher  Min.  Co., 
62  Cal.  315;  1  Greenleaf  on  Evidence,  sec.  48.)  Every  instruc- 
tion which  correctly  declares  the  law  applicable  to  the  case 
which  it  supposes,  if  the  case  can  be  rationally  inferred  from 
the  testimony,  should  be  given.  (People  v.  Taylor,  36  OaL 
255-267 ;  People  v.  Williams,  17  Cal.  142 ;  Foster  v.  People, 
60  K.  y.  -698.)  A  defendant  indicted  for  a  crime  is  entitled 
to  have  the  law  applied  to  every  conclusion  deducible  from  the 
evidence,  although  the  court  may  think  lightly  of  the  weight 
and  value  of  the  testimony;  and  a  charge  composed  of  statu- 
tory definitions  of  the  crime,  generallly  applied,  will  not  sufBce. 
{Scott  V.  Slate,  10  Tex.  App.  112;  Lawrence  v.  State,  10  Tex. 
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App.  495;  Davis  v.  Stale,  10  Tex.  App.  31;  People  v.  Doggett, 
62  CaL  Z7;  State  v.  Dunlop,  66  CaL  288;  Schools  v.  Bisley,  10 
Wall.  91.)  It  matters  not  how  clearly  the  circuinatances  point 
to  guilt,  still,  if  they  aie  reasonably  explainable  on  a  theory 
which  excludes  guilt,  they  cannot  satisfy  the  jury  beyond  a 
reasonable  doabt  that  the  defendant  is  guilty;  hence  they  will 
be  InsufBcient.  (1  Bishop's  Criminal  rrocednre,  3d  ed., 
p.  657,  sec  1077;  Schuster  v.  State,  29  Ind.  394;  James  v. 
State.  45  Miss.  B72;  Commonmalth  v.  Dana,  2  Met.  329,  340; 
People  V.  Dicle.  32  CaL  213;  State  v.  Orr,  64  Mo.  339;  State 
V.  Maxwell,  42  Iowa,  208;  Black  v.  Stale.  1  Tex.  App.  368; 
State  V.  Johnson,  19  Iowa,  230;  State  v.  Collins,  20  Iowa,  85.) 

Fremont  Wood,  Assistant  United  States  Attorney. 

Edgar  Wilson,  of  Counsel  for  the  United  States. 

Ko  brief  on  file. 

BUCK,  J. — The  defendant  was  indicted,  tried,  and  convicted 
at  the  December  term,  1886,  of  the  district  court  in  and  for 
Adf  county,  second  judicial  district,  for  the  crime  of  embezzle- 
ment of  $12,306.36  government  money,  intrusted  to  him  as  as- 
eayer  at  the  Boise  City  assay  office,  Idaho  territory.  The  evi- 
dence establish^  the  following  facts,  which  are  admitted :  That 
defendant  took  chai^  of  said  ofQce  on  or  about  June  1,  1883, 
and  was  last  in  charge  of  Uie  same  April  14,  1885.  On  April 
1^  1885,  there  should  have  been  a  balance  of  824,119.78  in  hie 
possession  of  government  money  received  by  him  during  said 
time.  On  the  last-named  date  defendant  went  east,  and  re- 
mained absent  until  about  May,  1885.  That  during  his  ab- 
sence the  office  and  funds  thereof  were  in  charge  of  R.  Heur- 
schkel,  assistant  assayer  under  the  defendant'  When  the  defend- 
ant left  for  the  east,  and  turned  the  funds  over  to  said  Hem- 
schkel,  neither  counted  the  money  in  the  presence  of  the  other. 
Defendant  testifies  that  he  counted  it  himself,  and  there  was 
in  the  neighborhood  of  $24,000.  Heurschkel  testifies  that  he 
did  not  count  it;  supposed  it  was  all  right,  and  reported  the  full 
amount  on  hand  for  sixteen  days  thereafter,  and  until  he  ro- 
odved  orders  from  Washington  to  count  the  same;  that  upon 
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the  receipt  of  said  order  he  counted  the  money  with  witnesses, 
and  found  the  funds  short  in  the  amount  charged  in  the  in- 
dictment. It  was  the  theory  of  the  defense  that  Mr.  Heur- 
schkel  having  equal  opportunity  to  embezzle  the  funds  with  the 
defendant,  it  was  impossible  to  say  that  defendant  took  it,  and 
he  should  have  been  acquitted. 

Upon  this  point  the  defendant  asked  the  court  to  charge  as 
follows :  "The  jury  are  instructed  that  if  they  believe  from  the 
evidence  that  the  circumstances  and  testimony  point  as  strongly 
to  some  other  person  or  persons  as  being  guilty  of  taking  the 
funds  charged  as  being  embezzled  in  the  indictment  number 
one  as  they  do  to  the  defendant,  then  the  jury  are  instructed 
that  they  must  find  the  defendant  not  guilty."  The  law  relied 
on  as  the  foundation  for  this  charge  is  quoted  from  1  Bishop's 
Criminal  Procedure,  section  1106,  to  wit :  "If  one  of  two  per- 
sons is  shown  to  be  guUtj,  but  it  cannot  be  distinctly  ascertained 
which  one,  none  can  be  convicted."  It  is  clear  that  if  it  can- 
not be  distinctly  ascertained  who  committed  the  crime,  no  one 
should  be  convicted.  The  effect,  however,  of  the  charge  re- 
quested would  be  to  acquit,  if  the  evidence  showed  two  or  moro 
were  equally  guilty.  Two  might  commit  s  murder,  and  the 
evidence  show  the  guilt  of  both,  and  yet,  because  it  pointed  aa 
strongly  to  one  as  to  the  other,  neither  could  be  separately  con- 
victed under  the  charge  aa  requested.  To  support  this  charge 
appellant  refers  to  Campbell  v.  People,  16  111.  17,  61  Am.  Dec. 
49,  and  note.  The  charge  there  asked  for  was :  "If  it  is  uncer- 
tain from  the  evidence  which  one  out  of  two  or  more  persons 
inflicted  a  stab,  the  prisoner  must  be  acquitted,  unless  there  is 
proof  that  the  prisoner  aided  or  abetted  the  person  ascertained 
to  have  killed  him."  The  two  charges  are  quite  different.  Had 
the  charge  requested  stated  that  when  the  evidence  pointed  && 
strongly  to  one  as  to  the  other,  and  it  was  uncertain  which  of 
the  two  was  guilty,  the  element  of  uncertainty  would  have 
made  it  impossible  to  say  that  either  was  guilty,  there  could  be 
no  moral  certainty  by  the  jury.  We  think  the  charge  vras 
properly  refused.  In  appellant's  brief  many  principles  of  law 
are  enunciated  which  seem  sound,  and  supported  by  the  author- 
ities cited,  but  we  are  unable  to  see  that  ai^  error  therein  wu 
committed  by  the  court. 
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It  is  insiBted  tliAt  the  court  Btiould  never  refuse  an  instruc- 
tioD  asked  bj  defendant  in  a  criminal  case  to  which  there  is  no 
Talid  objection.  This  propositioQ  involves  the  question  as  to 
the  character  of  a  charge  to  a  jury.  We  apprehend  that 
it  shonld  be  brief,  explicit  and  comprehensive;  fnll  enough 
to  protect  the  ri^ta  of  the  parties,  and  not  so  prolix  as 
to  cozLfnse  the  jnr;.  A  few  plain  propositions  embraciiig 
the  law  as  applicable  to  the  facts  are  all  that  are  required  or 
should  be  given.  (Eelley's  Criminal  Iaw,  see.  367;  Stats  v. 
Mix.  15  Mo.  163;  State  v.  Floyd,  16  Mo.  349;  People  v.  Var- 
flum,  63  CaL  630;  People  v.  King.  21  Cal.  507,  87  Am.  Dec 
95;  People  v.  Davis,  47  CaL  93;  People  v.  Dodge,  30  Cal.  448; 
Railroad  Co.  v.  Sorat,  93  TJ.  S.  ^95.)  We  think  the  charge 
fairly  states  the  law  of  the  case,  and  that  no  essential  feature  of 
the  defense  was  omitted.  The  appellant  assigns  as  error  the 
admission  of  certain  papers,  receipts,  and  documents  of  defend- 
ant, showing  his  financial  circumstances,  and  his  expenditures 
at  the  time  he  assumed  such  position  as  assayer,  and  imme- 
diately prior  to  and  during  the  time  of  his  holding  said  posi- 
tion. We  think  such  evidence  competent  and  relevant  in  a 
charge  on  embezzlement.  (S  Bishop's  Criminal  Procedure, 
sec  337;  Baiiroad  Corp.  v.  Dana,  1  Gray,  83.) 

In  the  printed  brief  the  appellant  states  that  said  papers 
were  offered  and  received  in  bulk,  and  alleges  the  same  as  error. 
An  inspection  of  the  record  shows  that  the  objection  to  their 
admission  was  upon  the  ground  of  incompetency,  and  not  to 
the  manner  of  placing  them  in  evidence.  We  think  this  objec- 
tion should  have  been  made  at  the  trial,  and  cannot  be  con- 
sidered for  the  first  time  on  appeal. 

It  is  urged  that  the  verdict  is  contrary  to  evidence.  Under 
our  Criminal  Practice  Act  this  court  cannot  consider  the 
weight  of  conflicting  evidence.  We  may  review  errors  of  law 
in  admitting  evidence,  and,  in  case  of  error,  grant  a  new  trial, 
but  the  question  of  fact,  where  there  is  any  legal  evidence,  is 
for  the  jury.     {People  v.  Ah  Hop,  1  Idaho,  698.) 

We  find  no  error,  and  the  judgment  is  afOrmed. 

Hays,  C.  J.,  and  Broderiek,  J.,  concurring. 
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(March  6,  1860.) 
WYATT  T.  WYATT. 
[10  Pae.  22S.] 
PiTORCK — AuifOItT. — The  allowance  of  alimony  to  the  wife  and  eoun- 
■el  fees  pending  an  action  of  divorce  reBts  in  the  »ound  discretion 
of  the  trial  court. 
AuifOHT — Oh>^  rot  Apfeaubu. — Under  the  laws  of  this  territory 
no  appeal  lies  to  the  Bupreme  court  trtaa  an  order  In  an  action 
of  divorce,  for  the  payment  of  alimony  pendente  lite,  and  counael 
fees.     The  parties  miut  abide  by  the  discretion  of  the  oourt  in 
this  T^^rd  until  a  final  judgment  is  rendered  in  the  action. 
KiSTBAiNiNa   OnoBB  Dubinq   Soit  fob  Divorce. — In  an   action  for 
divorce  a  restraining  order  to  save  the  property  pending  the  liti- 
gation may  be  reviewed  on  an  appeal  to  this  oonrt. 

APPEAL  from  District  Court,  Ada  County. 

Srumback  &  Lamb,  for  Appellant. 

Pending  proceedings  for  divorce,  a  proper  case  of  emergency 
being  sbovn,  may  be  enjoined  from  interf^ing  with  the  custody 
of  the  children  or  of  property  in  the  poseeesion  of  the  wife. 
(Rose  V.  Rose,  11  Paige  Ch.  166 ;  Tanzant  v.  Vanzant,  23  III. 
636;  Errissman  v.  Errissman,  25  111.  136.)  Temporary  ali- 
mony must  be  limited  to  the  actual  wantB  of  the  wife.  {Oer~ 
mond  V.  Oermond,  4  Paige,  643.)  Where  the  wife  has  a  sep- 
arate income,  alimony  for  support  denied.  {Collin$  v.  Collins, 
2  Paige,  9 ;  Denton  v.  Denton,  1  Johna.  Ch.  364.) 

Huston  &  Gray,  for  Eespondent 

"The  order  for  alimony  merely  enforces  the  husband's  duty 
to  support  his  wife."  (Stewart  on  Marriage  and  Divorce,  sees. 
365,  366,  368;  2  Bishop  on  Marriage  and  Divorce,  sees.  374, 
384,  386,  387,  391,  393,  396,  406,  419,  420.)  The  power  to 
decree  alimony  falls  within  the  general  powers  of  a  court  of 
equity.  (Gdlland  v.  Oalland,  38  Cal.  265;  Eidenmuller  v. 
EidenmuJler,  37  Cal.  364;  Ex  parte  Perkins,  18  Cal.  60;  Stew- 
art on  Marriage  and  Divorce,  sees.  388,  389.) 

BEODERICX,  J. — This  is  an  appcaj  from  an  order  of  the 
district  judge,  at  chambers,  awarding  to  the  plaintiff  alimony 


I 


March,  1886.]  Wtatt  v.  Wyatt. 


Opinion  of  the  Court — Broderick,  J. 


for  sapport  pending  her  divorce  suit,  and  for  counsel  fee8. 
The  first  question  presented  ia  whether  this  court  has  juris- 
diction in  this  class  of  cases.  It  is  conceded  that  the  court  here 
possesses  no  power  in  divorce  suits  except  such  as  is  conferred 
by  statute.  Congress  has  provided  that  writs  of  error,  bills 
of  exceptions,  and  appeals  E>hall  be  allowed  in  all  cases  from 
the  final  decisions  of  the  district  courts  to  the  supreme  court 
of  the  territory,  under  such  regulations  as  may  be  prescribed 
by  law.  The  legislature  has  provided,  by  section  64S  of  the 
code,  that  an  appeal  may  be  taken  from  the  district  courts 
to  the  supreme  court  from  a  final  judgment,  and  then  the 
mode  of  appeal  is  prescribed.  Can  it  be  said  that  an  order 
for  alimony  pendents  lite  is  a  final  judgment  within  the  mean- 
ing of  the  statute  F 

It  is  contended  hy  connael  for  the  appellant  that  the  order 
is  in  the  nature  of  a  final  judgment,  and  appealable  as  such, 
and,  in  support  of  this  argument,  cite  Sharon  v.  Sharon,  Of 
Cal.  185,  7  Pac.  456,  635,  and  8  Pac.  709.  From  a  careful 
examination  of  the  Sharon  case,  it  appears  that  the  decision 
was  placed  upon  the  following  grounds:  1.  That  an  action  of 
divorce  is  in  the  nature  of  a  case  in  equity;  2.  That  by  the 
constitution  of  California  the  supreme  court  had  appellate  ju- 
risdiction "in  all  cases  in  equity."  The  court  say;  "Appellate 
jurisdiction  in  other  enumerated  cases  was  and  ia  conferred, 
but  the  jurisdiction  of  this  court  in  an  action  of  divorce,  in 
our  opinion,  depends  on  its  being,  in  this  state  at  least,  a  case 
in  equity."  The  decision  in  this  case  being  based  on  the  terms 
of  the  constitution  conferring  upon  the  supreme  court  appellate 
jurisdiction  in  all  cases  in  equity,  it  wag  further  held  that 
"wherever  and  whenever  a  superior  court  has  jurisdiction  to 
take  any  step  or  proceeding,  or  make  any  order  in  any  case 
in  equity,  of  that  step,  proceeding,  or  order*  the  supreme  court 
has  appellate  jurisdiction." 

There  is  no  provision,  either  in  the  organic  act  or  statute 
of  this  territory,  that  corresponds  to  the  constitutional  pro- 
rision  of  California;  hence  it  does  not  seem  to  us  that  the 
Sharon  case  is  applicable  to  the  case  at  bar.  Our  statute  de- 
fining the  appellate  jurisdiction  of  this  court  (Code,  sec.  21), 
reads:  "Its  appellate  jurisdiction  extends  to  a  review  of  all 
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cases  removed  to  it,  under  such  regulatioiiB  as  are  or  ma;  be 
preacribed  by  law,  from  the  final  deciBiona  of  the  district 
courts."  It  is  said  by  Judge  Bovier  that  a  "final  judgment 
is  one  which  puts  an  end  to  a  suit."  Certain  it  is  that  the 
order  appealed  from  does  not  come  within  this  definition.  It 
is  an  incident  to  the  suit.  Bnt  it  is  said  in  some  of  the  cases  that 
such  an  order  is  in  the  nature  of  a  final  judgment.  This  is 
the  most  that  has  or  can  be  said.  That  such  an  order  may  be 
said  to  be  in  the  nature  of  a  final  judgment  does  not  convince 
ns  that  the  legislature  intended  to  make  it  appealabl&  And 
as  this  class  of  orders  is  not  enumerated  among  the  inter- 
locutory judgments  and  orders  made  appealable  by  other  pro- 
visions  of  the  statute,  it  cannot  be  claimed  that  an  appeal  will 
lie  in  this  case  unless  the  order  is  appealable  as  a  final  judg- 
ment Whether  there  should  be  an  appeal  in  such  cases  is  not 
for  OS  to  determine ;  but  it  seems  to  us  that  an  appeal  would, 
in  many  instancee,  defeat  the  object  and  purpose  of  tiie  stat- 
ute allowing  temporary  alimony. 

Where  a  wife  has  good  ground  for  divorce,  hut  has  no  piop> 
erty  in  her  own  right,  it  is  doubtful  if  she  can  bind  herself 
personally  to  pay  her  counsel.  Certainly  she  cannot  bind  her 
husband  nor  the  community  property.  Since  she  can  neither 
bind  her  husband  nor  the  community  property,  unless  she  had 
means  of  her  own,  she  would  be  powerless  to  assert  and  main- 
tain her  ri^t  to  a  divorce  if  the  court  could  not  interfere. 
From  the  very  necessity  of  the  case,  therefore,  the  court  should, 
on  application,  award  h^  a  reasonable  allowance  for  her  sup- 
port, and  a  sufficient  Bum  with  which  to  employ  counsel.  The 
amount  awarded  should  only  go  to  the  necessities  of  the  case, 
considering  all  the  circumstances  and  the  ability  of  the  hus- 
band to  pay.  In  view. of  the  necessity  which  ao  often  arises, 
and  the  obligation  of  the  husband  to  support  the  wife,  the 
legislature  has,  in  our  judgment,  seen  proper  to  leave  the  mat- 
ter of  temporary  alimony  to  the  sound  discretion  of  the  trial 
courts,  and  by  that  discretion  the  parties  must  abide,  in  such 
cases,  until  a  final  judgment  ia  rendered.  If  this  has  not  been 
wisely  done,  the  law-making  power  must  supply  the  defect  or 
omission.  (1  Bishop  on  Marriage  and  Divorce,  sec.  71;  Spar- 
hawk  V.  Bparhaah,  120  Mass.  390;  £7^0  v.  IngalU,  97  Mass. 
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524;  Ex  parts  Perkitu,  18  Cal.  60;  2  Bishop  on  Marriage  and 
Divorce,  sec.  352 ;  Cook  v.  Cook,  66  Wis.  203,  43  Am.  Bep.  706, 
14  N.  W.  33,  443;  Bacon  v.  Baeon,  43  Wis.  197.) 

Our  conclufiions  are  that  the  supreme  court  has  no  jarisdio 
tion  in  this  esse,  except  in  £0  f ar  aa  the  order  restrained  the 
defendant  front  disposiag  of  his  property.  From  the  restrain- 
ing order  an  appeal  is  idlowed.  After  an  examination  of  the 
complaint^  and  the  afBdaTits  of  the  plaintiff  and  defendant 
nsed  on  the  hearing  when  the  order  appealed  from  was  made, 
we  are  satiafied  that  there  was  snfiBcient  gniand  for  granting 
the  restraining  order  to  preserve  the  property  nntil  ttie  rights 
of  the  parties  could  be  settled  and  determined  by  a  decree. 

Appeal  diemigsed,  except  as  to  the  te«ttaining  order*  vbA 
thcT^n  affirmed. 

Bays,  0.  J.,  and  Bn^  J.,  eaneorring. 


(Much  8,  1S88.) 


BEADBimY  ET  AL.  T.  IDAHO  AND  OEEGON  LAND  IM- 
PROVEMENT COMPANY. 

[10  Pu.  020.] 

PucTToa — Sfsoui.  Fihdirss — Vebdict. — Wbart  t]i«r«  la  la  litcon- 
■iiteni?  between  tlie  apedU  flnding*  and  the  general  rerdiet  of 
*  j^T)  ^*  epednl  flndinga  control  the  judgment. 

Mkhaxio's  Jjeh  Law — Stuctlt  Qohibtxubi. — The  mecliBnie'i  Un 
Uw  moat  be  itriotly  eonitrued,  and  eannot  extend  beyond  the 
ezproB  prorisions  of  the  rtatnta. 

ExtxraoKB  TO  Ruunas  or  Coubt — Waxir  to  bk  Conbidebxd  on  Ap- 
PKAi.. — Exeeptioiw  to  the  ruling  of  the  court  upon  the  admission 
and  rejection  of  the  evidence  ma;,  when  properly  inoorporat«d 
into  a  •tatement  of  the  caae,  haTing  been  nsed  upon  the  hearing 
4  a  motion  for  a  new  trial,  be  eoneidered  on  an  appeal  from  a 
jtMlgment  in  tha  aame  manner  aa  when  brought  up  by  a  bill  of 


loBLnAHT  EvmcTCB— Not  Gaoinn)  na  KmssAL— Whih.— Irrele- 
nnt  «Tidenee  ia  not  tufflcient  ground  for  the  rereresl  of  a  judg- 
neat  when  it  doea  not  prejndic*  the  eauw  of  the  partr  axeepting 
talk 
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APPEAL  from  District  Couri^  Altaras  County. 

F.  E.  EnBign,  for  Appellant 

As  to  when  a  general  verdict  will  be  set  aside  on  the  ground 
of  inconBistencj  between  special  verdict  and  the  general  yerdict. 
{Baj/lia  v.  TraveUnf  Ins.  Co.,  113  U.  S.  316,  6  Sup.  Ct.  Bep. 
494.)  Whrai  held  that  an  action  te  embrace  a  mechanic'a  lien 
is  an  action  at  law.  (Phillips  (Hi  Mechanics'  liena,  5;  Cole- 
man V.  Freeman,  3  Qa.  137 ;  Qvimby  v.  Bhan,  2  E.  D.  Smith, 
615;  Ottey  v.  Harihnd,  36  Miss.  19;  Miller  v.  WaHingswortk, 
33  Iowa,  224.) 

Huston  &  Qnj,  for  Beepondent. 

There  haying  been  no  exceptions  taken  to  the  Terdicts,  find- 
ings of  fact  or  conclusions  of  law,  the  assigned  errors  there- 
to will  not  be  consid«^  hj  this  conrt.  (Cogland  v.  Beard, 
67  Cal.  303,  7  Pac.  738;  AinsKe  v.  Idaho  World  Printing  Co., 
1  Idaho,  641;  People  v.  Hunt,  1  Idaho,  433;  Pox  v.  Wett,  1 
Idaho,  782 ;  Guthrie  v.  Phelan,  ante,  p.  95,  6  Pac.  107 ;  Toung 
v.  Martin,  8  Wall.  354;  Bacon  v.  Rohson,  53  Cal.  399 ;  Thatcher's 
Practice,  p.  303,  sees.  76,  81.)  In  equity  cases  the  yerdict  is 
merely  advisory;  the  judge  may  qualify,  alter  or  set  aside  the 
verdict  and  find  the  fjicta.  (Sweettsr  v.  Dobbins,  65  Cal.  529, 
4  Pac.  540;  Bates  v.  Gage,  49  Cal,  126.)  When  a  jury  renders 
a  general  yerdict  and  a  special  verdict,  the  latter  will  control 
the  former  if  there  is  any  inconsistency  between  them.  (Lee» 
V.  Clark,  20  Col.  387.)  A  corporation  that  has  receiyed  and 
retained  the  consideration  of  a  contract  for  ita  benefit,  cannot 
deny  it«  liability  thereon  on  the  ground  the  contract  was  ultra 
vires.  Main  v.  Casserly.  67  Cal.  127,  7  Pac.  426;  Sedgwick  on 
Statutory  and  ConstitutioBal  Law,  73;  Bradley  v.  Ballard,  55 
lU.  413.  8  Am.  Dec.  656;  Pixley  v.  Western  Pac.  R.  Co.,  33 
Cal.  198,  91  Am.  Dec.  GZS;  Fovlke  v.  San  Diego  R.  R.  Co., 
65  Cal.  365.)  A  party  who  complains  of  the  rejection  of  evi- 
dence must  make  it  appear  by  his  bill  of  exceptions  or  state- 
ment that  if  the  evidence  had  been  admitted  it  mi^it  have 
led  the  court  or  jury  to  a  different  result.  {Thatcher's  Prac- 
tice, p.  302,  sec.  72;  PacJcet  Co.  v.  Clougk,  20  Wall.  538;  Rob- 
erts V.  Vnger,  30  Cal.  676.)     Where  the  charge  of  the  coor^ 
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taken  a«  a  whole,  fairly  sabmitted  the  case  to  the  jury,  the 
judgment  will  not  be  dieturbed  because  some  instructions  were 
Tcfueed  which  properly  could  have  been  given,  or  that  some  of 
those  given  are  subject  to  verbal  criticiem.  {Evanston  v, 
Gunn,  99  TT.  S.  660;  Thatcher's  Practice,  p.  153,  sec.  19; 
Brooks  V.  Crotbji,  22  Cal.  42;  Conroy  v.  Duane.  46  Cal.  597; 
SitWTs  V.  Eisen,  64  Oal.  418;  Higgint  v.  Devej/,  107  Mass. 
494,  9  Am.  Bep.  63.) 

BUCK,  J. — This  action  was  brought  to  collect  an  acceptance 
for  $6,774.49,  payable  in  fifteen  days  from  date,  which  had 
been  protested,  and  was  unpaid.  The  plaintiffs  claim  that 
said  acceptance  was  given  for  a  balance  found  due  on  settle- 
ment from  defendant  to  plaistifls  for  digging  an  irrigating 
ditch  in  Alturae  county,  Idaho  territory;  and  pray  the  fore- 
closure of  a  mechanic's  lien  upon  said  ditch.  The  complaint 
also  alleges  that  said  ditch  was  dug  upon  contract,  and  sets 
out  the  contract  therran.  The  answer  admits  the  contract 
and  the  settlement,  but  alleges  that,  without  defendant's 
knowledge  or  authority,  the  plaintiffs  dug  said  ditch  larger 
than  the  contract  specified,  and  that  the  alleged  settlement 
was  made  by  them  without  tmowing  of  said  enlargranent,  and 
was  procured  by  plaintiffa  by  fraud,  and  deny  that  a  larger 
sum  tlian  $500  was  due  thereon. 

The  case  was  tried  by  a  jury,  and  the  following  special  ques- 
tions were  submitted  to  the  jury,  and  answered,  to  wit:  "1. 
Was  the  ditch  constructed  upon  the  survey  made  by  the  engi- 
neer in  charge  employed  by  the  defendant  corporation?  A. 
Yes.  2.  Did  the  ^mensions  of  the  ditch  as  laid  out  by  the 
engineer  in  charge  vary  from  the  dimensions  as  stated  in  the 
■written  contract?  A.  Yes,  3.  Were  the  changes  and  varia- 
tions in  the  dimensions  of  the  ditch  made  with  the  knowledge 
of  Mr.  Case,  the  vice-president  and  general  manager  of  the 
defendant  corporaticm,  and  by  his  direction?  A.  Yes.  4. 
Was  there  a  settlement  between  the  plaintiffs  and  defendant 
on  the  ninth  day  of  June,  1883?  A.  Yes.  5.  What  amount 
was  found  to  be  due  to  plaintiffs  from  defendant  npon  such 
settlement?  A.  $16,774.49.  6.  Did  the  defendant,  by  its 
general  manager,  B.  £.  Strahom,  give  its  acceptance  to  plain- 
Idaho,  Vol.  2— 1« 
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tiffs  for  the  snio  of  $6,774.49  upon  such  eettlement.  A.  Yee." 
The  jury  found  a  general  verdict  that  there  was  due  plaintifb, 
$4,274.49,  and  twenty  per  cent  interest  from  date  of  accept- 
ance. 

The  court  found  sereral  findings  of  fact,  and  the  following 
concluBiona  of  law:  "Conclusions  of  Law:  1.  That  the  plain- 
tiffa  are  entitled  to  a  judgment  for  $10,107.52;  2.  That  plain- 
tiffs are  entitled  to  a  decree  of  foreclosure  of  the  li«i  set  forth 
in  their  complaint;  and  it  is  so  ordered." 

The  appeal  is  taken  from  the  order  OTermling  a  motion  for 
a  new  trial,  and  from  the  judgment,  and  is  brou^^t  upon  a 
statement  of  the  case. 

The  record  assigns  as  error:  "1.  That  the  first  four  findings 
of  fact  b;  the  court  are  not  sustained  by  any  findings  or  spe- 
cial rerdict  of  the  jury;  2.  That  the  court  ened  in  making 
any  finding  of  facts  after  the  cause  had  been  once  submitted 
to  a  jury;  3.  That  the  court  erred  in  its  first  conclusion  of 
law,  in  that  it  is  in  conflict  with  the  general  Terdict  of  the 
jury,  and  because  there  is  no  finding  of  fact  by  tiie  jury  au- 
thorizing it;  4.  That  the  conclusion  of  law  that  the  plaintiffs 
were  entitled  to  a  foreclosure  of  the  mechanic's  lien  is  not  sup- 
ported by  the  evidence,  in  that  the  eridoice  does  not  show  that 
it  was  filed  of  record  within  thirty  days  after  the  work  was 
done,  and  that  the  notice  itself  shows  that  it  was  only  intended 
as  a  lien  upon  a  ditch  as  originally  contracted  for;  6.  That 
the  court  erred  in  decreeing  a  foreclosure  of  the  lien  for  the 
full  amount,  because  the  damages  allowed  for  protest  are  not 
secured  by  the  lien.** 

There  are  also  other  alleged  errors  which  will  be  considered 
hereafter.  The  alleged  eoror  of  rendering  judgment  for  a 
different  amount  than  specified  in  the  general  verdict  seema 
not  well  taken.  Section  385  of  our  code  provides  that  where 
special  findings  of  fact  are  inconsistent  with  the  general  ver- 
dict, the  former  control  the  latter,  and  the  court  must  give 
verdict  accordingly.  There  is  an  inconsiBtency  between  the 
special  findings  of  fact  and  the  general  verdict,  but  the  judg- 
ment is  in  accordance  with  the  spedal  findings,  and  is  valid 
under  said  section  of  the  code. 
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The  alleged  error  that  the  coDclnsioii  by  the  coart  that  the 
plaintiff  vras  entitled  to  the  foreclosure  of  his  mechanic's  lien 
was  error  seems  not  vol!  taken,  as  the  evidence  shows  the  plain- 
tiffs to  have  been  original  contrsctoie,  and  entitled  to  sixty 
days  in  which  to  file  their  lien. 

The  objection  to  the  decree  of  foreclosure  on  the  ground 
ttiat  the  lien,  if  allowed,  conld  not  cover  damages  for  protest- 
ing the  acceptance,  seems  well  taken.  The  liem  exists  only 
by  force  of  the  etatote,  and  cannot  exceed  the  express  pro- 
visions thereof.  Section  815  of  our  code  provides  tJiat  the 
lien  ie  for  work,  labor,  or  material  done  and  fumiHhed,  and 
section  837  allows  the  lien  to  extend  to  moneys  paid  for  filing 
and  recording  the  same  It  cannot  be  extended  beyond  these 
items.  (1  Jones  on  Mortgages,  sec  360;  Phillips  on  Hechan« 
ics*  liens,  sec.  204.) 

In  the  statement  of  the  case  are  several  exceptions  to  the 
roling  of  the  court  in  the  admission  or  rejection  of  evidence. 
It  is  maintained  by  respondents  that  such  exceptions  can  only 
be  brought  up  tm  a  bill  of  exceptions.  Section  413,  subdivi- 
sion 3  of  the  code,  provides  that  if  a  motion  for  a  new 
trial  is  to  be  made  upon  a  statement  of-  the  case,  the  mov- 
ing party  must  prepare  the  statement.  When  the  notice  of 
motion  designates  errors  in  law  occurring  at  the  trial  as 
the  ground  relied  on  in  the  motion  the  particular  errors  re- 
lied on  shall  be  specified  ther^n.  The  code  seems  to  make 
DO  distinction  between  the  errors  to  be  brought  up  in  a  bill 
of  exceptions  and  on  a  statement.  It  seems  to  leave  it  op- 
tional with  the  aggrieved  party  as  to  which  method  he  will 
adopt.  A  statement  of  the  case  can  only  be  made  upon  a  mo- 
tion for  a  new  triaL  Upon  a  simple  appeal  from  the  judgment 
no  statement  is  authorized.  A  statement  once  made  may  be 
nsed  on  appeal  from  a  judgment,  under  section  653  of  the 
code,  and,  under  the  authorities,  it  seems  that  a  statement  can 
be  so  nsed  on  an  appeal  from  a  judgment  only  when  first  used 
on  a  motion  for  a  new  trial.  (Hayne  on  New  Trial  and  Ap- 
peal, sec.  254.)  In  other  respects  a  statement  and  bill  of  ex- 
ceptions are  similar.  (People  v.  Crane,  60  Cal.  279 ;  People 
V.  Lee,  14  Cal.  510;  Purdy  v.  Steel,  1  Idaho,'21G;  People  v. 
Hunt,  1  Idaho,  436.)     We  are  of  the  opinion  that  exceptions 
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to  the  ruling  of  the  court  in  admitting  or  rejecting  evidence 
may  be  considered  on  a  statement,  where  a  statement  is  au- 
thorized, the  same  as  in  a  bill  of  exceptions. 

Examining  these  alleged  errors,  «e  find  that  the  rulings  of 
the  court  sastaining  objections  to  certain  questions  specified 
in  the  fifth  assignment  of  error  are  in  harmony  with  estab- 
lished mles  of  evidence.  The  first  question  is,  "What  convei^ 
eation,  if  an;,  was  had  at  the  time  of  making  the  contract?" 
The  written  instrument  itself  contains  the  final  result  of  their 
conrersatioD,  and  what  they  said  outside  of  it  was  immaterial. 
"8.  Did  yon  inform  plaintiff  Bradbury  that  you  had  no  au- 
thority to  contract  for  a  larger  ditch  than  that  specified,  and 
that  a  different  contract  would  not  be  ratified?"  The  issues 
made  by  the  pleadings  were,  Was  the  ditch  dag  and  accepted? 
The  preliminary  conversations  of  parties  would  be  irrelevant 
to  these  issues,  and  were  properly  rejected.  The  evidence  ad- 
mitted under  objectioDS  in  assignments  of  error  Nos.  1,  2,  3, 
and  4  went,  generally,  to  the  progress  of  the  enterprise,  and, 
while  apparently  not  relevant  to  the  chief  issue  of  the  accept- 
ance of  the  ditdi  as  completed  by  the  defendant  we  cannot  see 
that  it  in  any  way  prejudiced  defendant's  case. 

We  think  the  instructions  present  the  issues  in  the  case  fairly 
to  the  jury,  and  that  no  matter  material  to  the  appellant's 
cause  was  omitted. 

Judgment  affirmed  as  to  judgment,  and  decree  for  foreclosure 
of  lien  modified  by  striking  from  the  amount  the  penalty  for 
protest. 

Hays,  C.  J.,  and  Broderick,  J.,  concurring. 
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McCAETY  T.  BOISE  CITY  CANAL  COMPAHT; 

[10  Pm.  483.1 

Ikuqatioit — OvxBFLow  <a  Water  rmati  Ditch — Imrmt  to  ADJoimra 
IiAHD — LiAKiUTT. — A  p*rMm  owmog  a  ditch  from  which  water 
escapea  upon  the  premiaes  of  the  adjoining  owner,  allowing  aoeh 
water  to  continue  to  escape  from  hia  ditch  after  noUce,  without 
any  effort  to  prevent  the  lame,  cannot  escape  the  liability  for 
d&magea  done  thereby  on  the  ground  that  the  adjoining  land 
owner  might,  at  a  iligfat  expense,  have  prevented  any  damage  by 
digging  a  ditch  on  hii  land  that  wonld  have  conducted  aaid 
water  off  his  premiaeB. 

Nbougercz — CoNTUBCTOBT  NBOLiaBNCi. — ^A  person  guilty  of  ncgll- 
genoe  cannot  avoid  re^>ODsibility  therefor  on  the  ground  that 
othera  are  mbo  guil^  of  Diligence  contributing  to  the  Mine 
injury. 

APPEAL  from  Digtrict  Court,  Ada  Comity. 

Bnmtback  &  Lamb,  for  Appellant. 

It  is  not  only  the  moral,  but  the  legal,  duty  of  a  party  who 
Eeeks  redress  for  another's  wrongs  to  use  due  diligence  in  pre- 
venting loBB  thereby.  (Sedgwick  on  Damages,  7th  ed.,  pp. 
164,  173,  and  notes ;  Pactfle  B.  B.  Co.  v.  Mihlman,  17  Kan. 
224;  1  Sutherland  on  Damages,  pp.  148-155;  The  Baltimore, 
S  Wall.  377;  Chase  v.  New  Yorle  R.  R.  Co.,  24  Barb.  273.)  If 
by  want  of  ordinary  care  a  plaintiff  may  have  avoided  the  con- 
sequences of  defendant's  negligence,  he  is  considered  to  be  the 
cause  of  his  own  injury.  (Weeks'  Damnom  Absque  In]aria,  240; 
Bance  v.  Cayuga  etc.  By.  Co.,  26  N.  Y.  428.)  It  is  the  duty  of 
a  person  to  use  ordinary  and  reasonable  care  and  means  to 
prevent  an  injury  and  its  consequences,  and  he  can  only  recover 
damages  for  such  losees  as  could  not  by  such  care  and  means 
be  avoided.  (Weeks'  Damnum  Absque  Injuria,  345;  Douglas 
V.  Stevens,  18  Mo.  362;  Illinois  Co.  v.  Finnegan.  21  111.  646; 
Broom's  Legal  Maxims,  279;  LoJcer  v.  Damon,  17  Pick,  384; 
Thompson  tt.  Shaiiuck,  2  Met.  617;  Hamilton  v.  JicPherson, 
28  N,  Y.  76,  84  Am.  Dec.  330;  Bassa  v.  Jinger,'l5  Wis.  598; 
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Darwin  v.  Potter,  6  Denio,  907.)  The  rule  as  to  tiie  degree 
of  diligeace  and  care  required  of  defendant  is  w^  eetabliehed. 
The  defendant  vas  bound  to  the  use  of  ench  care  in  the  man- 
agement  of  its  ditcb,  as  prudent  persons  employ  in  the  conduct 
of  their  own  affaire.  {Hoffman  v.  Waier  Co.,  10  CaL  413; 
,  Wolf  V.  Water  Co.,  10  Cal.  544;  nichardaon  v.  Eier,  34  Cal. 
63,  91  Am.  Dec.  681 ;  Campbell  v.  Water  Co.,  35  Cal.  683 ;  Chid- 
ater  v.  Ditch  Co.,  69  CaJ.  204;  Todd  v.  Cochell,  17  CaL  98j 
Panton  v.  Holland,  17  Johns.  99,  100,  8  Am.  Dec.  369.) 

Huston  &  Gray,  for  Respondent. 

A  general  specification  of  error,  that  the  eridence  is  insnffi- 
cient  to  justify  the  verdict,  is  not  anfficient.  (Makony  v.  Ton 
Wif^le,  31  Gal.  S53;  Reamer  v.  Neamith.  34  Cal.  634;  Cross 
V.  Zone,  46  CaL  89;  Preaton  v.  Hurst,  54  Oal.  596;  PhUlipa 
V.  Lowry,  64  CaL  684;  Code  Civ.  Proc.,  sec.  413.)  The  evi- 
dence was  conflicting;  the  question  as  to  the  negligence  of  de- 
fendant waa  a  question  of  fact  and  was  properly  submitted 
to  the  jury.  (Siegel  v.  Eiaon,  41  Cal.  109 ;  Femandaa  v.  Sac- 
ramento City  R,  R.  Co.,  52  Cal.  46 ;  Jameson  v.  8.  J.  etc.  R. 
R.  Co.,  55  CaL  693;  McNamara  v.  N.  P.  R.  Co.,  50  CaL 
581;  Reynolda  v.  Scott  (Cal.),  4  Pac  346;  iVeAoJtw  v.  C.  P. 
B.  R.  Co..  62  CaL  339;  Denver  etc.  R.  Co.  v.  Conway,  8  Colo, 
1,  64  Am.  Hep.  537,  5  Pac.  142.)  When  the  evid^ce  is  con- 
flicting, neither  the  verdict  of  the  jury  nor  the  findings  of  the 
court  will  be  disturbed.  (1  Bhodee'  California  Digest,  p.  67, 
flcc  756;  Marble  v.  Foy,  49  Cal.  585;  Doe  v.  Vallejo.  39  CaL 
385;  Brewster  v.  Bime,  43  CaL  139;  Fitzgerald  v.  Union  Ina. 
Co.,  54  CaL  599 ;  WaJcefield  v.  Bouton,  55  Cal.  109 ;  Hughes  v. 
Sweeney,  67  Idaho,  93,  34  N.  W.  607.)  The  failnre  of  plain- 
tiff to  dig  a  ditch  or  drain  to  carry  off  the  water  that  was  al- 
lowed to  flow  npon  her  land  from  the  ditch  of  defendant 
through  the  negligence  of  defendant  is  in  no  sense  contributory 
negligence.  (Philadelphia  etc.  R.  R.  Co.  v.  Hendrickson,  80 
Pa.  St.  183,  31  Am.  Eep.  97 ;  Philadelphia  etc.  R.  Co.  v.  Shultz, 
93  Pa.  St.  341 ;  Kellogg  v.  Chicago  etc.  W.  R.  R.  Co.,  26  Wis. 
223,  7  Am.  Eep.  69 ;  Salmon  v.  Delaware  etc.  R.  Co..  38  N. 
J.  L.  5,  20  Am.  Rep.  3S6 ;  Delaware  etc.  R.  Co.  v.  Salmon,  39 
N.  J.  L.  299,  33  Am.  Eep.  214;  Fitch  v.  Pacific  R.  R.  Co.,  45 
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Mo.  388;  BidimtMd  etc.  S.  R.  Co.  v.  Medley,  76  Ta.  499,  40 
Am.  Bep.  734;  LouitviUe  etc.  By.  Co.  v.  Bickardson,  66  lad. 
43,  38  Am.  "Bep.  97,  and  note;  Flynn  v.  San  Francisco  etc.  B. 
B.  Co.,  40  Cal.  14,  6  Am.  "Sxip.  596,  and  note;  Burroagha  v. 
Hovsatonic  B.  B.  Co.,  15  Conn.  124,  38  Am.  Dec.  75 ;  NektioM 
V.  C.  P.  B.  B.  Co.,  62  CaL  329;  Snyd&r  v.  P.  C.  etc.  By.  Co., 
11  W.  Va .  37 .)  N^ligence  of  third  parties  conconing  with 
that  of  defendant  to  prodnoe  the  injury  so  defense.  (Coolej 
on  Torts,  684;  4  Wait's  Adaons  and  Defenses,  719.)  If 
'Uie  (diarge  given  by  the  court  covers  the  entire  case,  and  enb- 
mits  it  properly  to  the  jury,  the  court  may  refuse  to  give  fnr> 
ther  inetructions.  (Ind.  etc.  B.  B.  Co.  v.  Eorst,  93  V.  S.  291; 
Rogen  v.  Marshall,  1  WaU.  649;  Emvey  v.  Tyler,  2  WaU.  338; 
TiAor  V.  Cooper,  7  Wall.  565;  Denver  etc.  B.  Co.  v.  Conway, 
8  Colo.  1,  64  Am.  Bep.  637,  6  Fac.  142 ;  Cvnningham  v.  U.  P. 
B.  Co.,  4  Utah,  206,  7  Pac  795.)  The  court  found  that  the 
injury  was  the  result  of  defendant's  carelessnesfl  and  neglect. 
The  granting  of  a  perpetual  injunction  by  the  court  was  proper. 
The  effect  of  the  water  from  defendant's  ditch,  through  the 
neglect  of  defendant  allowed  to  flow  np<m  her  land,  was  a  nui- 
sance. (Idaho  Ter.  Bev.  Laws,  p.  146.)  The  plaintiff  having 
established  her  ri^t  at  law  by  obtaining  a  judgment,  was  enti- 
tled to  tbe  remedy.  (High  on  Jnjonctions,  sees.  739-763;  High 
on  Injunctions,  sees.  879,  1,309;  High  on  Injunctioas,  sec. 
356;  Evans  v.  Boss  (Cal.),  8  Pac.  88;  Ramsey  v.  Chandler, 
3  CaL  90.)  The  evidence  showed  the  injury  was  continuing 
and  irr^>arable.  (Tuolumne  W.  Co.  v.  Chapman,  8  Cal.  392.) 
To  prevent  multiplicity  of  suite.  (Scofield  v.  Lake  Shore  etc. 
Ry.,  43  Ohio  St.  671,  64  Am.  Bep.  846,  and  note,  3  S.  E.  907.) 

BUCK,  J. — ^The  defendant  is  a  corporation  existing  under 
the  laws  of  Idaho  territory,  organized^  for  the  purpose  of 
digging  and  operating  a  ditch  for  irrigation.  The  ditch  is 
constracted  across  the  farm  of  plaintiff.  The  complaint  filed 
June  17,  1884,  alleges,  in  substance,  that  during  the  years  1883 
and  1884  the  plaintiiTs  land  had  been  damaged  by  water  ee- 
caping  from  the  ditch  and  running  upon  it  during  said  years, 
-and  prior  thereto,  through  defects  in  the  same,  and  by  care- 
lessness and  mismanagement  in  operating  the  same,  in  the 
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eum  of  $400.  The  defendant,  anEwering,  alleges,  among  other 
things,  that  said  damage,  if  anj,  was  the  reGult  of  the  care- 
lessly and  negligently  flowing  water  thereon  by  plaintiff,  and 
from  Tains  and  Sooda,  and  denies  all  the  allegations  of  the 
complaint.  The  cause  was  tried  by  a  jury,  who  found  a  ver- 
dict for  plaintiff,  and  assessed  her  damages  in  the  som  of 
$150.  The  appeal  is  taken  from  the  judgment,  and  from  the 
order  ovemiling  a  motion  for  a  new  trial.  A  bill  of  excep- 
tions is  incorporated  in  the  record. 

The  first  assignment  of  error  is  that  the  verdict  is  nnsup- 
ported  by  the  evidence  in  that  the  evidence  is  not  sufficient  to 
prove  that  water  in  snfBcient  quantity  to  injure  ihe  land  of 
plaintiff  ever  escaped  tbrou^  or  over  defenduit's  ditch  npon 
the  same.  The  second  error  assigned  is  that  the  evidence 
ahowe  that  whatever  damage  was  done  to  plaintiff's  land  was 
done  by  irrigating  land  above  plaintiffs  ]&ni,  by  others  than 
defendant,  and  by  the  plaintiff's  careless  irrigating  of  her 
own  land  surrounding  the  portion  alleged  to  hare  been  Injured. 
'  Evidence  upon  both  of  these  propositions  was  submitted  to  the 
jury,  and  it  was  their  especial  province  to  determine  its  wei^t 
and  credibility.  Except  in  the  absence  of  all  eviden<%,  we 
cannot  disturb  their  findings  thereon. 

The  third  alleged  error  is  the  refusal  of  the  court  to  allow 
the  defendant  to  show  that,  at  a  small  expense  on  the  part  of 
plaintiff,  any  surplus  water  that  may  have  come  from  defend- 
ant's ditch  could  have  been  conducted  off  of  the  land  of  plain- 
tiff, so  that  the  same  would  do  her  no  harm.  This  proposi- 
tion involves  the  main  issue  of  the  appeal.  The  important 
question  is.  What  are  the  relative  duties  and  obligations  of  the 
ditch  owners  and  the  owners  of  the  land  through  which  the 
ditch  runs? 

It  is  admitted  that  the  alleged  overflow  and  seepage  had 
continued  with  the  knowledge  of  defendant  for  at  least  a  year; 
that  the  plaintiff  had  notified  the  defendant  of  the  alleged  de- 
fects in  its  ditch,  and  offered  to  repair  the  same  so  that  no 
water  should  escape  therefrom  upon  her  premises  for  twenty- 
five  dollars,  and  that  the  defendant  had  declined  said  proposi- 
tion. The  theory  and  claim  of  defendant  is  that  the  plain- 
tiff was  under  a  legal  obligation  to  dig  a  ditch  upon  her  own 
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premisee,  if  it  conld  be  done  at  a  small  expense,  and  thug  cod- 
duct  the  said  seepage  from  defendant's  ditch  ofE  from  her  land. 
If  this  be  tme,  then  it  results  that  ditch  ovneis  have  such  a 
dominion  over  the  lands  through  vhich  their  ditch  is  located 
aa  gives  them  not  only  a  right  of  way  for  lateral  ditches  to 
conduct  off  vater  escaping  from  their  main  ditch  through  the 
adjoining  land,  but  also  that  such  escape  ditches  shall  be  main- 
taloed  by  such  adjoining  owners,  providing  that  it  can  be 
done  at  a  small  expense.  We  do  not  understand  that  the  doc- 
trine relied  on  can  be  extended  so  far.  The  plaintiff  is  en- 
titled to  control  her  own  premises.  {Flynn  p.  Eailroad  Co., 
40  CaL  14,  6  Am.  Hep.  595;  Yik  Hon  v.  Water  Works,  65  Cal. 
619,  4  Pac.  666;  Burroughs  v.  BaUroad  Co.,  15  Conn.  124,  38 
Am,  Dec.  7fi;  Railroad  Co.  v.  Hendrickson,  80  Pa.  St  183, 
21  Am.  Rep,  97 ;  Fero  v.  Railroad  Co.,  22  N.  Y.  209,  78  Am. 
Dec  178,  and  note;  Cooi  v.  Transportation  Co.,  1  Denio,  91; 
Kellogg  v.  Eailicay  Co.,  26  Wis.  223,  7  Am.  Hep.  69.) 

We  nndeistand  the  rale  to  be  that  where  one  person  suffers 
injury  by  the  careleesness  of  another,  occurring  onexpectedly, 
and  in  a  transitory  manner,  the  one  so  suffering  must  go  to 
some  trouble  to  avoid  or  lessen  the  damage,  if  a  temporary 
expedient  or  slight  exp^ise  will  do  so;  but  if  the  one  whose 
careleeenese  or  negligence  causes  a  continuing  injury  to  another, 
having  knowledge  of  the  evil  and  the  cause  of  it,  deliberately 
stands  by,  having  an  equal  opportunity  to  prevent  the  damage 
as  the  one  suffering  it,  and  permits  it  to  continue  without  an 
attempt  to  prevent  it,  he  cannot  avoid  his  responsibility  by  show- 
ing that  the  one  injured  might  have  avoided  the  damage  by  a 
alight  expenae.  (Shearman  and  Redfield  on  Negligence,  sees. 
25,  28,  31,  36 ;  Kerwhacier  v.  Railroad  Co..  3  Ohio  St.  172,  62 
Am.  Dec.  246 ;  Beach  on  Contributory  Negligence,  sees.  13,  18, 
64;  Railroad  Co.  v.  Anderson,  31  Gratt.  812,  31  Am.  Rep.  750; 
BaUroad  Co.  v.  Jones,  95  U.  S.  439 ;  QoiUd  v.  McKenna.  86  Pa. 
St.  297,  27  Am.  Hep.  705;  Wharton  on  N^Ugence,  74-78; 
Fraier  v.  Water  Co.,  12  Cal.  556,  73  Am.  Dec.  562 ;  Cooley  on 
Torts,  679 ;  4  Wait's  Actions  and  Defenses,  718 ;  Snyder  v.  RaH. 
way  Co..  11  W.  Va.  37;  Raiiroad  Co.  v.  Medley,  76  Va.  499,  40 
Am.   Rep.  734.) 
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The  appellant  aseigne  the  giving  of  the  first  six  instructioiia 
on  behalf  of  plaintiff,  and  the  refusal  to  give  the  first,  second, 
and  third  instructions  asked  for  by  defendant,  as  error.  The 
objection  to  these  inatmctions  given,  and  to  the  refusal  to  give 
the  first  and  second  asked  by  defendant,  are  based  upon  the  the- 
ory that  the  plaintiff  wae  guilty  of  negligence.  We  think  that 
the  evidence  offered  by  defendant  itself,  and  the  admissione  of 
defendant,  show  that  plaintiff  did  all  that  could  legally  be  re- 
qnired  of  her,  and  there  waa  no  evidence  of  negligence  to  justify 
the  instructions  refused,  or  the  rejection  of  those  given.  Had 
plaintiff  failed  to  notify  defendant  of  the  defects  in  its  ditch, 
and  thus  ollonred  the  damage  to  continue  and  increase  to  her 
knowledge,  when  the  defenduit  was  ignorant  of  its  cause,  or  had 
there  been  a  sudden  break  in  the  ditch,  which,  by  a  temporary 
expedient,  at  a  slight  expense  the  plaintiff  mi^t  have  repaired, 
and  thus  have  prevented  the  damage,  the  doctrine  of  n^igence 
would  apply.  But  in  this  case  we  tiiink  th»e  was  no  error  in 
giving  or  refusing  said  instructions. 

The  third  instruction  asked  for  by  defendant,  and  refused, 
is  as  follows:  "The  defendant  is  not  liable  for  damages  that 
may  have  resulted  from  rains  or  fiooda,  or  from  damages  that 
may  have  resulted  from  the  acts  of  other  parties  in  irrigating 
higher  grounds,  or  from  water  standing  above  the  ditch  of  de- 
fendant, and  percolating  through  the  soil,  and  accumulating 
on  land  of  plaintiff ;  nor  from  breaks  in  the  banks  of  the  ditch 
of  defendant,  if  defendant  used  such  care  in  constructing,  ope^ 
ating,  and  repairing  its  ditch  as  a  prudent  man  would  nee  if 
his  own  property  were  exposed  to  damage."  The  first  proposi- 
tion in  this  instruction,  though  good  in  a  case  where  there  was 
no  qoestion  as  to  water  from  defendant's  ditch  contributing 
toward  the  damage,  is  hardly  applicable  to  this  case.  There 
seems  to  be  no  question  that  water  escaped  from  the  defendant's 
ditch,  and,  at  best,  mingled  with  the  waters  from  other  sources, 
if  such  there  were.  But  the  fact  that  others  were  also  liable 
would  not  excuse  the  wrongful  negligence  of  defendant.  (Coo- 
ley  on  Torts,  684;  4  Wait's  Actions  and  Defenses,  719.)  We 
think  the  second  part  of  the  instruction  not  applicable,  for  the 
reason  that  defendant's  own  testimony  shows  that  it  allowed 
the  water  to  run  without  using  adequate  means  to  stop  it,  upon 
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the  theory  that  the  plaintiff  might  avert  the  damage  at  a  slight 
ezpenae,  and  that  it  vaa  her  duty  to  do  so. 

The  a^^llanta  allege  as  error  the  refusal  of  the  conrt  to 
strike  out  certain  findings  of  fact  and  condnsions  of  law.  The 
fiist  finding  ohjected  to  eeeme  to  be  neceasarily  inclnded  in  the 
general  verdict  of  the  jnry,  and  can  reenlt  in  no  harm  to  de- 
fendant, and  the  others  were  within  the  province  of  the  trial 
judge,  and  bear  npon  the  matter  of  the  injunction.  As  to  the 
remaining  all^;ed  error,  to  wit,  the  granting  of  the  injunction, 
we  are  of  the  opinion  that  this  remedy  is  not  necessary  to  pro* 
tect  the  rights  of  the  plaintiff,  and  is  of  doubtful  ntility. 

The  judgment  is  affirmed  as  to  damage^  and  reversed  as  to 
granting  the  injunction. 

B»j»,  C.  3.,  and  Brodericl^  3.,  concurring. 


(Uardt  8,  ISS6.) 

PECOTTE  T.  OLIVEE. 
[10  Pm.  302.] 

Psoranr  Held  TThdbb  Wkt  of  AiTAGHXXirT — ExEOuncnr  oir  Jnno- 
UKMT — To  Whom  Sbocui  Isbitb. — The  officer  who  seiied  good* 
mider  »  irrit  of  fttUehmmt,  uid  holds  the  ume,  la  the  proper 
ofDcer  to  whom  the  execution  on  the  judgment  in  the  attachment 
■uit  ahonld  laaae. 

Baux — lBSTm>  TO  Wbotto  Otticeb — Ezecutioit  Aioehdabu. — Where 
ft  eonitftble  ftttuhed  and  held  goods,  and  the  execution  was 
directed  to  the  aheriS,  but  delivered  to  the  coniUble,  who  served 
the  same,  Mid,  the  execution  not  void  but  amendable. 

Suit  Abahtst  Cohsxablb — Exmnnoii  Pnons  Etidbitce. — Where  con- 
•table  waa  sued  for  value  of  goods  seized,  held,  execution  proper 
flvidetuM  in  his  defense,  and  error  in  court  to  exclude  the  same. 

APPEAL  from  District  Court,  Alturas  County. 

F.  E.  Ensign,  for  Appellant. 

When  a  writ  is  directed  to  an  improper  ofBcer,  but  executed 
by  a  proper  ofBcer,  the  error  in  the  directdon  does  not  vitiate 
the  writ,  and  may  be  cured  by  amendment.     {Walden  v.  David- 
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son,  15  Wend.  578;  Heareey  v.  Bradbury,  9  Maee.  95;  RolUn$ 
V.  Rick,  27  Me.  667 ;  Campbell  v.  Stiles,  9  Mass.  217 ;  BroTison 
».  Earl,  17  Joluis.  63.)  A  writ  of  execution  directed  to  the 
sheriff,  but  handed  to  a  constable  and  executed  by  him,  is  valid, 
(Blanchard  v.  Waters.  10  Met  (Maaa.)  185;  Lyon  v.  Fish,  80 
Ohio,  104.) 

Eingftbury  &  McGowau,  for  Reepondrat. 

Defendant  offered  in  evidence  an  execution  from  the  probate 
court  of  Altnras  county,  directed  to  the  eheriff  of  Altnraa 
county.  On  plaintifTe  objection  the  execution  was  excluded. 
Defendant  also  objecta  to  eome  of  the  charges.  Plaintiff  re- 
coTcred  judgment.  Defendaot  appeals.  1.  There  was  no  error 
in  overruling  the  demurrer.  In  the  states,  the  TJuited  States 
bankrupt  laws  suspends  state  inMlvency  laws,  {8twges  v. 
Crovmishield,  4  UTieat,  188;  Burrill  on  Assignment,  647.) 
The  execution  was  properly  excluded.  (Freeman  on  Execu- 
tions, 99,  100;  6  Wall.  (TT.  S.)  556;  20  Kan.  864;  81  111.  34; 
15  Wend.  578;  9  Masa.  95,  217;  11  Mass.  876;  2  Mass.  136;  17 
Johns.  63;  10  Met.  (Maaa.)  185;  i  Colo.  190.) 

HAYS,  C.  J. — The  appellant  was  an  acting  constable  of 
Hailey  precinct,  Altaraa  county,  and  on  the  twentieth  day  of 
June,  1883,  a  warrant  of  attachment  was  duly  placed  in  his 
hands  for  service  in  an  action  against  one  Charles  E.  Bolton. 
It  waa  duly  served  by  him  seizing  and  holding  certain  property 
of  Bolton's.  Afterward  judgment  was  duly  entered  againet 
said  Bolton  and  an  execution  Issued  thereon,  and  directed  "to 
the  sheriff  of  Alturas  county."  The  execution  was  delivered  to 
defendant,  in  virtue  of  which  he  sold  the  attached  property. 
Soon  after  the  attachment  Bolton  assigned  his  estate  to  this 
plaintiff,  who  brought  his  suit  against  this  defendant  for  the. 
value  of  the  goods  theretofore  seized.  Defendant  sought  to 
justify  by  showing  the  goods  were  seized  by  him  as  constable 
under  attachment  proceedings  against  Bolton,  and  afterward 
sold  upon  the  execution  issued  upon  the  judgment  obtained  in 
the  attachment  suit.  When  the  defendant  offered  the  execution 
in  evidence  plaintiff  objected  because  it  waa  not  directed  to  B.  F. 
Oliver,  or  to  any  constable,  but  was  directed  to  "the  sheriff  of 
Alturas  county."    The  court  sustained  the  objection,  and  de- 
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fendant  duly  excepted.  The  court  alao  refused  to  permit  de- 
fendant to  show  anything  done  by  him  as  constable  under  the 
writ;  all  of  which  was  duly  excepted  to. 

It  is  conceded  that  the  defendant  was  the  officer  who  had 
served  the  attachment  process,  and  that  he  held  the  property  by 
virtue  of  that  writ  It  therefore  follows,  as  matter  of  law,  that 
he  was  the  proper  ofiicer  to  whom  the  execution  which  sought 
to  reach  said  attached  property  should  issue,  as  he  was  the 
proper  oEGcer  to  make  the  sale,  (Freeman  on  Executions,  62; 
Ciark  V.  Sawyer,  48  Cal.  133.)  Since  all  the  property  in  dis- 
pute was  that  held  under  the  attachment,  the  direction  of  the 
execution  must  therefore  be  treated  as  a  direction  to  an  improper 
officer,  as  it  clearly  was,  so  far  as  the  sabject  matter  of  this  ac- 
tion is  concerned.  The  rule  is  laid  down  by  Freeman  on  Exe- 
cntione,  section  65 :  "Where  a  writ  is  directed  to  an  improper 
officer,  bnt  executed  by  the  proper  officer,  the  error  in  the  direc- 
tion does  not  vitiate  the  writ,  and  may  be  cured  by  amend- 
ment." This  position  is  abundantly  sustained  by  the  authori- 
ties. (Waplefl  on  Attachments,  141;  Hearsey  v.  Bradbury,  9 
Mass.  95;  Campbell  v.  Stiles,  9  Mass.  217;  Lyon  v.  Fish,  30 
Ohio,  105;  Bank  v,  Franklin,  20  Kan.  264;  Walden  v.  Davi- 
son, 15  Wend.  575;  BAberd  v.  Smith,  50  Cal.  519.)  It  fol- 
lows that  the  execution  was  not  void,  and  the  irregularity 
might  have  been  cnred. 

Doubtless  the  better  practice  in  such  cases  is  to  apply  to  the 
court  from  which  the  writ  issues  to  amend  the  same.  Such 
court  would  have  the  right,  and  it  would  be  its  duty,  to  correct 
the  same;  in  this  case,  by  directing  it  to  the  ofRcer  to  whom  it 
was  doubtless  intended  to  be  givMi  for  service.  But  as  this  exe- 
cution was  amendable,  and  not  void,  we  think  the  court  erred 
in  sustaining  the  plaintiff's  objection.  For  the  same  reason 
we  think  the  court  erred  in  refusing  to  permit  defendant  to 
show  delivery  of  execntion  to  him.  For  these  reasons  we  think 
the  judgment  should  be  reverwd,  and  a  new  trial  ordered. 

Judgment  reversed  and  cause  remanded  for  further  proceed- 
ing in  accordance  with  this  opinion. 

Buck,  J.,  Goncnrring;  Broderick,  J.,  expresses  no  opinion. 
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(March  8,  18M.) 
MOTHERWELL  et  al.  t.  TATLOB. 
[10  Pac.  304.1 
ExauLTnTs  Tkuot — Whxi«  Raised. — A  multing  truat  ii  nlwd  only 
when  there  it  fraud  In  the  acquisition  of  title,  or  where  the  money 
of  one  ii  used  to  pay  for  real  property,  the  title  to  which  li  taken 
in  the  tuune  of  another  at  the  tine  said  title  is  taken,  and  netther 
a  promiae  to  pay  nor  after-payment  will  give  rise  to  nich  a  tmat. 

APPEAL  from  District  Court,  Altnrae  County. 

J.  B.  Roseboron^  and  L.  Tinejard,  for  Appellants. 

Defendant  claims  that  Then  he  made  the  pnichaee  the  Snov 
Fl;  was  of  no  value,  and  tiie  Davitt  of  small  valne;  this  only 
goee  to  the  extent,  and  not  to  the  fact  and  quality,  of  the  frand. 
Here,  also,  his  acts  refute  hie  word,  for  soon  aftenrard  he 
bought  and  paid  $1,000  for  a  quarter  of  the  latter  without  any 
new  derelopmente  in  either  claim.  Defendant,  acting  in  the 
fiduciary  relations  aforesaid,  having  invested  the  means  of  the 
partnerBhip  loaned  and  advanced  by  him  in  the  purchase  of  the 
interests  in  both  daime,  and  taken  a  deed  to  half  the  Snow  Fly- 
in  his  own  name,  a  reeultiiig  trust  arose  as  to  that  which  fastens 
itself  upon  his  conscience  against  his  wishing  and  intentions,  in 
favoT  of  these  plaintiffs,  and  he  is  bound  to  share  with  them  the 
profits  thus  derived  in  course  of  the  trust.  (2  Story's  Equity 
Jurisprudence  sees.  1858-1260;  Murray  v.  Lylbum,  2  Johns. 
.  Ch.  441;  1  Perry  on  Trusts,  sees.  124, 126, 128.) 

George  H.  Roberts  and  F.  E.  Ensign,  for  Respondent, 
It  is  claimed  that  certain  of  the  findings  are  not  supported 
by  the  evidence.  Th«e  is  no  material  point  in  the  caae  in 
which  there  is  not  a  substantial  conflict  in  the  testimony.  Where 
there  is  a  substantial  conflict  in  the  evidence,  the  supreme  court 
will  not  disturb  the  deciBion  of  the  court  below.  (Hayne  on 
New  Trial  and  Appeal,  sec,  888,  and  cases  cited ;  Doe  v.  YalUjo, 
29  Cal.  390.)  l^e  appellate  court  will  not  disturb  a  judgment 
or  verdict,  or  order  denying  a  new  trial,  where  there  is  a  sub- 
stantial conflict  in  the  testdmony,  and  no  rule  of  law  appears 
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to  have  been  violated.     (Mootry  v.  EaaUy,  1  Idaho,  643 ;  Cox 
v.  N.  W.  Stage  Co.,  1  Idah'o,  376.) 

HATS,  C.  J. — This  action  was  brought  to  declare  a  part- 
nership  and  a  reeultiiig  tmst  in  favor  of  the  plaintifla  in  cer- 
tain mining  property.  The  theory  of  the  plaintiffs  waa  that  a 
mining  partner^ip  was  entered  into  between  plaintiffs  and  de- 
fendant, Frank  Taylor,  abont  the  first  day  of  Angnrt,  1883; 
and  it  iB  alleged  by  plaintiffs  that  at  the  same  time  defendant 
agreed  to  negotiate  for,  and  if  posaible  bny  in,  for  the  partner- 
ship, of  one  Joseph  Taylor,  a  conflicting  claim  called  the  "Far 
West,"  in  the  Davitt  mine;  that  on  or  about  the  eighteenth  day 
of  Angust,  1888,  the  defendant  pnrchased  said  claim,  together 
with  an  interest  in  the  "Snow  Fly"  claim,  then  a  prospect,  for 
(600 ;  that  the  said  sum  of  $600  was  hy  def^idant  loaned  or  ad- 
TOnced  to  the  partnership,  and  security  taken  therefor  upon  the 
ores  npon  the  dump  and  in  sight  in  the  Davitt  mine ;  that  after- 
ward tiie  $600  80  paid  for  the  interest  in  the  daim  was  repaid 
to  Frank  Taylor  from  the  proceeds  of  the  Davitt  mine ;  that  de- 
fendant, Frank  Taylor,  had  fraudulently  concealed  from  ti»e 
plaintiffs  the  fact  that  he  (defendant)  had  purchased  an  inter- 
est in  the  Snow  Fly,  and  that  plaintiffs  did  not  ascertain  the 
fact  for  more  than  a  year  after  the  transaction.  The  plainti& 
daim  that  by  reason  of  these  facte  there  waa  a  resulting  trust 
in  their  favor  in  and  to  the  Snow  Fly  mining  property. 

The  case  was  tried  by  the  court,  and  the  findings  were,  in 
Buhstance,  that  there  was  no  partnership  entered  into  until  after 
the  purchase  of  the  claim  from  Joseph  Taylor ;  that  the  defend- 
ant, Frank  Taylor,  paid  for  the  entire  property  pnrchased  of 
Joseph  Taylor  from  his  (defendant's)  own  funds;  that  defend- 
ant did  not  take  any  security  from  plaintiffs  for  the  mon^  so 
paid  for  the  claim ;  that  the  $600  was,  after  the  purchase,  repaid 
from  the  proceeds  of  the  Davitt  mine;  that  there  was  no  fraudu- 
lent concealment  of  facts  on  the  part  of  the  defendant,  Frank 
Taylor;  that  all  the  agreement  between  the  plaintiffs  and  de- 
fendant as  to  the  partnership  was  made  contingent  upon  the 
purchaae  of  the  conflicting  claim;  and  that  as  it  was  not  part- 
nership funds  that  pnrchased  the  claims,  there  was  no  resulting 
trust  in  favor  of  the  plaintiffs  in  the  Snow  Fly  mining  property. 
On  tbe  findings  and  conclusions  of  law,  judgment  was  rendered 
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against  the  plaintiffs.  Motion  for  new  trial  was  overruled,  and 
from  the  judgment  and  order  ov^ruling  the  motion  for  a  neir 
trial,  the  plaintiffa  appeal  to  thia  court 

The  question  is,  Was  the  money  used  by  the  defendr.nt  Tay- 
lor, in  the  purchase  of  the  two  claims,  partnership  funds?  If 
it  was  not,  then  there  is  no  resulting  trust.  As  we  understand 
the  law  applicable  to  this  case,  it  was  the  payment  of  the  pur- 
chase money  at  the  time  the  title  was  obtained  that  would  raise 
-a  trust  of  this  land,  and  neither  a  promise  to  pay  nor  after-pay- 
ment is  sufficient.  Here  the  defendant  paid  his  own  money, 
and  we  cannot  see  that  he  took  any  security  therefor.  Cer- 
tainly there  was  nothing  said  or  done  which  would  have  made 
the  plaintiffs  personally  liable  to  the  defendant,  Taylor,  for  the 
money;  nor  was  there  any  note  or  other  security  in  writing 
taken,  nor  property  pledged  and  delivered  to  defendant.  We 
conclude  from  tJie  record  that  defendant  purchased  the  claims 
with  the  view  of  getting  his  money  back  from  the  proceeds  of 
the  mine,  if  he  could  do  so,  and  that  there  was  no  pari^nership 
at  the  tJme  of  the  purchase.  (Byan  v.  Dunpky,  4  Uont.  342, 
1  Pac.  711;  Snyder  v.  Wolford,  33  Minn.  175,  22  N.  W.  254.) 
We  have  examined  the  record  and  see  no  error.  Judgment 
of  the  court  below  is  thra-efore  affirmed. 

Buck  and  Broderick,  JJ.,  concurring. 


(Harcb  8,  1886.) 

LUFKINS  V.  COLLINS  bt  al. 
[10  Pac.  300.] 
•Vkwicp— Evidence. — The  verdict  of  a  jurjf  against  defendants  in  an 
action  tor  the  recovery  of  personal  property  ia  conclusive  on  appeal 
to  the  snpreme  court  of  the  qucBtion  of  ownership,  and  also  upon 
all  the  allegationB  in  the  complaint  material  to  recovery  in  th« 
action,  if  there  is  any  evidence  to  sustain  the  verdict. 
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BnctAi.  Vkbdict  ov  a  Jobt. — It  I*  tha  prorlnee  of  the  court  to  d*ter- 

'    miiw  «a  to  whftt  partieular  fscta  the  Juiy  shall  find  apMiall^,  and 

Mither  partj  has  the  tight  to  dictate  tha  temu  of  any  particular 

question  which  the  court  may  deem  proper  to  iubmit  to  the  Jury. 

iRdnucnoFB — TciDict. — When  the  inatruetioni,  takm  as  a  whole, 
fairly  submit  the  csae  to  the  jury,  the  rerdict  will  not  b«  disturbed 
on  aeeoont  of  mare  inacouradea  In  lome  of  the  inatruetioiia  given. 

APPEAL  from  Dutrict  Court,  Altunt  Count;. 

.Eimb&ll  ft  Heywood,  for  Appdknts. 

'So  brief  tm  file. 

G.  L.  Waters,  L.  Tinejard,  7.  B.  Boebimmjtfa,  and  BrnmlMU^ 
ft  Lamb,  for  Bespondent. 

A  party  who  negligently  or  culpably  Btands  by  and  allows 
another  to  confa«ct  oa  the  faith  and  understanding  of  a  fact, 
vhidi  be  can  contradict,  cannot  afterward  dispute  that  fact 
in  an  action  against  the  person  vbo  has  himself  aaaisted  in  de> 
caving.  (See  the  case  of  Pickard  v.  Sears,  cited  in  Bigetov 
on  Eetoppd,  3d  ed.,  p.  479,  and  note  by  Lord  Denman,  p.  479 ; 
69  III  4fi2;  91  IlL  68;  88  HI.  452;  89  111.  491;  79  lU.  187; 
8S  IlL  96;  33  Mich.  92;  46  N.  Y.  326,  7  Am,  Rep.  341;  65 
N.  T.  41,  14  Am.  Sep.  173;  4  Mrf.  381,  88  Am.  Dec.  376,  and 
note.) 

BBODEEICK,  J.— This  case  was  here  on  appeal  at  the 
instance  of  defendants,  and  was  decided  at  the  January  term, 
1885  (ante,  p.  150,  7  Pac.  95).  The  former  judgment  was 
there  reversed,  and  the  cause  remanded  to  the  court  below  for  a 
new  trial.  The  plaintiff  again  obtained  a  verdict  and  judgi- 
ment,  and  from  this  judgment  the  defendants  appeal. 

The  facts,  as  diacloeed  by  the  record,  are  substantially  as  fol- 
lows :  On  and  prior  to  the  twenty-first  day  of  November,  1882, 
the  firm  of  Adams  &  Cunningham  were  the  owners  of  seventy- 
one  bead  of  mules  and  horses  used  in  teaming,  and  at  that 
time  the  firm  was  engaged  in  teaming  for  Collins  &  Co.,  the 
defendants  herein,  with  this  plaintiff  as  boss  or  train-master, 
in  the  employ  of  said  Adams  &  Cunningham,  on  the  Oregon 
Short  Line  Eailroad.  On  November  SI,  1888,  at  Pocatello 
Idaho,  Vol.  2—17 
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station,  on  the  line  of  said  road,  Adams  &  Cntmingham,  being 
threatened  with  attachment  euits,  sold  their  stock  and  forward- 
ing outfit  to  Collins  &  Co.)  defendants,  and  delivered  to  them  a 
bill  of  sale,  but  the  property  was  not  there,  and  no  part  of  it 
was  delivered  until  the  next  day  thereafter.  The  defendants 
and  Adams  then  proceeded  to  the  sixteen-mile  station  on  the 
road,  where  they  met  the  plaintiff  with  some  of  the  property, 
and  informed  him  of  the  transaction.  On  the  twenty-second 
day  of  Novemher,  1882,  at  the  forty-three  mile  station  on  the 
road,  the  firm  of  Adama  &  Cunningham,  by  bill  of  sale  and  by 
actual  delivery,  sold  to  the  plaintiff  the  five  m'ulee  described  in 
the  complaint.  While  the  negotiation  was  going  on  between 
plaintifE  and  Adams  for  the  five  mules,  the  defendant  Stevens 
said  to  plaintiff  that  the  sale  of  the  property  to  defendants  did 
not  amount  to  much ;  that  it  was  done  to  keep  the  work  going  on, 
and  that  he  (plaintifl)  could  go  ahead  and  purchase  the  mules, 
and  thereby  make  himself  secure.  Immediately  thereafter,  and 
in  presence  of  Stevens,  the  plaintifE  selected  the  five  bead  of 
mules,  and  be  and  Adams  agreed  upon  the  purchase  price,  and 
they  were  then  and  there  delivered  by  Adams  to  the  plaintiff. 
The  delivery  of  ttie  property  was  accomplished  by  a  bill  of  sale 
executed  by  Adams  &  Cunningham.  This  occurred  before  the 
property  had  been  delivered  to  the  defendants.  Adams  then  d&. 
livered  to  Stevens,  for  defendants,  the  other  property,  consist- 
ing of  dxty-siz  head  of  stock  and  the  forwarding  outfit,  and 
by  agreement  there  made  the  plaintiff  retained  the  control  of 
the  same  for  defendants,  and  continued  in  their  employ  as 
train-master.  The  plaintiff  retained  possession  of  the  mules 
BO  purchased  by  him,  and  claimed  and  used  them  without  ob- 
jection from  defendants  until  some  time  in  January,  1883, 
On  the  nineteenth  day  of  January,  1883,  the  defendants,  while 
the  plaintifl  was  absent,  and  without  his  consent,  and  by  "force 
and  arms,"  took  and  drove  away  the  mules,  claiming  them  un- 
der the  bill  of  sale  of  November  21,  1882. 

The  action  waa  brought  to  recover  the  property,  and  for  dam- 
ages, and  the  verdict  was  in  favor  of  the  plaintiff  for  the  return 
of  the  property  or  $1,000,  the  value  thereof,  and  $300  damages 
for  wrongful  detention  of  the  same. 
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On  the  trial  of  the  case,  amoBg  others,  the  following  special 
<piestion  was  submitted  to  the  Jury:  "2.  Was  there  a  sale  and 
delivery  of  the  property  in  qoestion  for  a  valuable  consideration 
by  Adams  &  Cunnin^^m  to  the  plaintiff  Lufkins?  And  if  bo, 
did  the  defendants  assent  or  acqniesce  in  such  sale  and  deliv- 
ery?" This  queetion  was  answered  by  the  jury  in  the  affirma- 
tive, and  no  other  special  verdict  retnnied  is  in  any  manner  in- 
consistent vrith  this  one.  This  special  finding  of  the  jury  sup- 
ports the  general  verdict,  and  is  conclusive  npon  the  question 
there  submitted,  if  there  is  any  evidence  to  sustain  the  finding. 
At  the  trial  defendants  requested  the  court  to  instmct  the 
jury  to  find  spedally  on  certain  other  questions,  a  part  of  which 
were  submitted  and  others  refused,  and  defendants  excepted 
to  the  raling  upon  the  questions  refused,  and  assign  the  same 
sa  error.  By  our  code,  section  385,  it  is  the  province  of  the 
court  to  determine  as  to  what  particular  facts  the  jury  shall 
find  specially,  and  neither  party  has  a  right  to  dictate  the 
terms  of  such  questions,  and  for  refusing  to  comply  with  such 
requeet  no  error  can  properly  be  assigned. 

There  are  a  number  of  assignments  of  error  in  the  record  as 
to  giving  certain  instruddons  to  the  jury,  as  well  as  to  tiie  re- 
fuiial  of  the  court  to  give  others,  which  assignments  need  sot  be 
noticed  in  detail. 

We  are  unable  to  find  any  error,  either  in  the  instructions 
given  or  refused. 

Counsel  for  defendants  urge  that  the  court  erred  in  refasing 
to  give  the  last  instruction  requested,  which  is  as  follows :  "On 
the  undisputed  facts  in  this  case  defendants  are  entitled  to  a 
TCrdict  of  no  cause  of  action."  This  request  was  made  on  the 
assamption  that  there  was  no  evidence  in  support  of  the  plain- 
tiife  claim.  We  have  carefully  examined  the  record,  and  are 
satisfied  that  this  assumption  is  not  well  founded.  There  is 
BOOK  evidence  to  support  the  verdict,  but  we  deem  it  unneces- 
aajy  to  comment  thereon  at  length.  The  circumstances  sur- 
rounding the  parties,  the  apparent  motive  that  governed  the 
parties  when  the  transactions  were  had,  the  apparent  acquies- 
cence of  the  defendants  in  the  sale  to  plaintiff,  the  manner  in 
which  the  defendants  obtained  possession  of  the  property — in 
ehort,  the  whole  case — is  such  that  we  think  it  was  properly 
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submitted  od  the  evidence  and  iDetructionB  to  the  jury  to  de- 
termine who  had  the  better  right  and  title  to  the  property. 
(Silver  Min.  Co.  v.  McLaughlin,  1  Idaho,  651 ;  Brown  v.  Brown, 
41  Cal.  88;  Trenorv.  Railroad  Co.,  50  Cal.  822.) 

We  are  further  aatisfiedj  in  view  of  all  the  facte  and  circum- 
stances of  this  case,  that  justice  has  been  done,  and  that  the 
verdict  and  judgment  should  not  be  disturbed.  The  judgment 
is  therefore  afSrmed. 

Hays,  0.  J.,  and  Buck,  J.,  conenrring. 


(JaniuTT  84,  1887.) 
STEVENSON  T.  SILAS  W.  MOODY,  Tehhitoeial  Cokp- 

TKOLLER. 
[18  Pm.  B08.] 

OmoBBS  Aim  Attaches  of  LK6isi.ativi:  ABaEun.T— iJinTATion  as 
TO  NvifBEB. — Tha  number  of  offlcera  and  att>c}i£»  of  territorial 
k^slative  aMcmbly  is  determined  tty  the  lawa  of  the  United  States, 
and  cannot  be  increased  by  any  act  of  the  I^slatire  assembly 
it«elf. 

ExpensKS  ow  LHirai.ATiTX  Abseublt — Ciuihot  Pat  Attaches  sat 
AuTHOBiZED. — A  territorial  leglalative  assembly  ia  limited  In  its 
expenses  to  the  amount  provided  by  Congress,  and  cannot  appro- 
priate money  from  the  territorial  treasuty  to  pay  attaehta  not 
authorized  by  the  act  of  Congress. 

Heard  upon  agreed  statement  of  factsL 

So  briefs  filed. 

No  attorneys  named  in  record. 

BUCK,  J. — l"hiB  controversy  comes  into  thie  tribunal,  as  a 
court  of  original  jurisdiction,  upon  an  agreed  statement  of  facts, 
under  sections  20  and  780  of  our  Code  of  Civil  Procedure. 
The  statement  of  facts  agreed  upon  by  the  parties,  and  submit- 
ted to  the  court,  are:  1.  That  on  the  thirteenth  day  of  Decem- 
ber, A-  D.  1886,  the  legislative  council  of  Idaho  territory  pro- 
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ceeded  to  elect  such  attachet  m  have  formerly  been  elected; 
that  the  plaintiff  was  elected  to  a  position  desipiated  by  said 
council  as  "aeeistant  chief  clerk  of  the  council,"  and  that,  as 
Buch  clerk,  he  haa  leodered  aervicee  for  thirty-nine  days;  2, 
That  assistant  chief  clerks  of  the  council,  so  called,  have  been 
elected  by  former  assembliea  of  this  territory;  3.  That  the  dn- 
tiea  devolving  npon  the  chief  olerk  of  said  council  are  onerous 
in  the  extreme,  and  that  public  badness  is  expedited  by  the  em- 
ployment of  an  assistant,  and  such  assistance  is  necessary  for 
the  proper  transacting  of  the  business  of  the  council ;  i.  That 
the  plaintiff  made  the  demand  of  the  defendant,  as  comptroller 
of  Idaho  territory,  for  a  warrant  upon  the  general  fund  of  the 
territory  for  the  snm  of  $195,  claimed  by  him  to  be  due  him  for 
said  serrices,  at  the  rate  of  five  dollars  per  day,  as  said  aenist- 
Mit  chief  clerk,  and  the  defendant  refuses  to  execute  or  deliver 
said  warrant  to  plaintiff  for  the  alleged  reasons:  1.  That  there 
is  no  law  of  the  United  States  creating  or  recoj^izing  such 
subordinate  officer  of  either  branch  of  the  legislative  assembly 
of  the  territory;  8.  That  the  lawa  of  the  TInited  States  forbid 
the  payment  of  moneys  belonping  to  this  territory  to  any  subor- 
dinate officers  of  the  legislative  assembly,  for  services  rendered 
such  assembly;  3.  That  the  laws  of  the  United  States  forbid 
the  creation  of  such  subordinate  office  by  a  legislative  assem- 
bly ;  and  4.  Because  there  is  no  law  anthoriiing  the  comptroller 
to  draw  a  warrant  in  payment  for  services  rendered  said  as- 
sembly by  persons  not  officers  of  said  territory. 

The  foilowiDg  sections  of  the  United  States  Statutes  deter- 
mine the  powers  and  authority  of  our  territorial  assembly. 
"Sec.  1861.  The  legiaUtive  power  of  every  territory  shall  ex- 
tend to  all  rightful  subjects  of  legislation  not  inconsistent  with 

the  coD!>titution  and  laws  of  the  United   States Sec. 

1855.  No  law  of  any  territorial  l^slatnre  shall  be  made  or 
enforced  by  which  the  governor  or  secretary  of  a  territory,  or 
the  members  or  officers  of  any  territorial  legislature,  are  paid 
any  compensation  other  than  that  provided  by  the  lawa  of  the 
United  States.  .  .  .  Sec.  1888.  No  legislative  assembly  of  a 
territory  shall,  in  any  instance,  or  under  any  pretext,  exceed  the 
amount  appropriated  by  Congress  for  its  annual  expenses." 
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In  the  case  of  National  Bani  v.  County  of  Yankton,  101  TJ. 
S.  129,  Mr.  Chief  Justice  Waite,  in  announcing  the  decision  of 
the  coort,  eaye:  "All  territory  within  the  jnriadiction  of  the 
United  States,  not  included  in  any  state,  must  neceesarily  be 

governed  by  or  under  the  authority  of  Congress The 

relation  of  the  tanritorieB  to  the  general  government  ia  much 
the  Bame  as  that  which  counties  hear  to  their  respective  states, 
and  Congrera  may  legislate  for  them  as  a  state  does  for  its 
municipal  corporation.  The  organic  law  of  a  territory  takes 
the  place  of  a  constitution,  as  the  fundamental  law  of  the  local 
govenunent.  It  ia  obligatory,  and  binds  the  territorial  author- 
ities. Congress  has  full  and  c<miplete  legislative  authority  over 
the  people  of  the  territories,  and  all  the  departments  of  the  ter- 
ritorial government." 

It  ia  clear  from  the  inspection  of  the  oi^nic  act  of  the  ter- 
ritory, and  from  the  decision  of  the  supreme  court  of  the 
United  States,  that  the  legitilative  assembly  can  be  composed 
of  such  persons  only  aa  are  provided  by  congressiooat  enact- 
mait,  and  that  the  number  of  its  officers  and  attackee  is  de- 
termined by  the  same  power.  A  legislative  assembly  of  the 
territory  cannot  increase  the  number  of  its  members  or  offi- 
cers or  attaches,  or  the  amount  of  their  compensation,  hy  any 
enactment  of  its  own.  If  the  length  of  time  allowed  for  its 
session,  or  the  number  of  ita  officers,  is  not  sufficient,  the  relief 
must  come  from  Congress.  Section  1855  of  the  United  States 
Revised  Statutes  limits  the  compensation  of  the  members  of 
the  legislative  assembly  to  a  specified  amount  Section  1888, 
in  still  more  explicit  terma,  provides  that  the  annual  expenses 
of  a  legislative  assembly  shall  not  exceed,  in  any  instance,  or 
under  any  pretext,  the  amount  appropriated  by  Congress.  Sec- 
tion 1855  enacts  that  the  amount  of  such  compensation  for  any 
member  or  officer  of  a  territorial  assembly  shall  not  be  increased 
over  the  amount  provided  by  Congress,  and  prohibits,  in  ex- 
press terms,  the  making  of  a  law  for  that  purpose  by  such  as- 
sembly. 

In  January,  1873,  as  appears  by  section  1861  of  the  Revised 
Statutes  of  the  United  States,  aesistant  chief  clerks  of  each 
branch  of  the  legislative  assembly  of  territories  were  expressly 
provided  for.     In  1878,  howevyr,  by  act  of  Congress  passed 
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June  19th  (20  V.  S.  Siats.  193),  said  Bection  was  repealed,  and 
it  was  provided  that  the  subordinate  officers  of  each  branch  of 
the  territorial  legislature  shall  consist  of  a  chief  clerk,  enroll- 
ing and  engrossing  clerk,  sergeant-at-arms,  and  doorkeeper, 
messenger,  and  watchman,  and  chaplain.  The  office  of  assist- 
ant chief  clerk  was  not  included  within  this  new  ennmeration 
of  attaches  to  the  legislatiTe  assembly.  We  mnst  preenme  that 
this  omissicm  was  intentional 

From  an  inspection  of  the  several  sections  of  the  United 
States  Statntee,  and  the  decisions  of  the  supreme  court  of  the 
United  States,  it  aeeme  clear  that  the  election  of  an  assistant 
chief  derk  of  the  council  was  not  authorized  by  lav ;  that  the 
joint  resolution  of  tiie  legislative  assembly,  providing  for  the 
payment  of  such  officer  out  of  the  territorial  treasury,  was  con- 
trary to  the  lafre  of  the  ITnited  States,  and  void ;  and  that  the 
territorial  comptroller  is  not  authorized  by  law  to  draw  a  war- 
rant upon  the  territorial  treasurer  for  the  payment  of  plaintiff 
as  said  assistant  derk. 

Upon  the  above  conclnsiooe  of  law,  and  the  stdpulation  of 
parties  herein,  tliis  controversy  is  dismissed. 


Hays,  C.  J.,  and  Broderu^,  J.,  concurring. 


(FebruuT  T,  18S7.) 

HEILNEB  m  Ai.  v.  BROWN. 
[12  Ph.  9D3.] 
New  Tbial — ^AirmAvrr    or    Newlt   Dibooverto    Evmircn — Insofft- 
OUaiT  JmUT. — When  bd  sffldavit  wag  produced  and  read  in  the 
dlatrict  court,  without  objection,  on  motion  for  a  new  triaJ,  on 
the  ground  of  newly  discovered  evidence,  and  an  objection  ii  made 
in  this  coart  that  the  same  ia  insnfflcient  and  void  for  want  of  a 
■nffldent  jarat,  held,  that  this  court  will  not  consider  the  objec- 
tion that  it  ibould  first  have  been  made  in  the  court  below. 
S&icB.— An  order  for  a  new  trial  on  the  ground  of  newly  ^scovered 
evidence,  being  largely  diKretionaiy  with  the  trial  judge,  held, 
this  court  will  not  disturb  the  uune,  unleu  appellant  ahowe  an 
abuM  of  aueh  discretion. 

(Syllabus  by   the  court.) 
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APPEAL  from  District  Court,  WaaMngton  County. 

G.  W.  Adams  and  Bnimback  &  Lamb,  for  Appellant. 

An  afBdavit  on  motion  for  a  new  trial  that  is  not  sworn  to 
is  not  flufficient  (McDermaid  v.  Rusgell,  41  HI.  489;  Ladow 
V.  Qroom,  1  Denio,  431;  Peoph  v.  Sutherland,  81  N.  Y.  6-8; 
Knight  v.  Elliott,  83  Minn.  561 ;  Tunis  v.  Withrow,  10  Iowa, 
307,  77  Am.  Dec.  117.)  An  affidavit  on  motion  for  a  new  trial 
is  not  sofflcient  that  alleges  '^hat  afSant  conld  not,  with  rea- 
scmable  diligence,  have  diacoTered  and  produced  said  evidence 
at  such  former  trial."  It  must  set  forth  the  acts  constituting 
the  diligence  used,  or  reason  for  not  performing  such  acts,  so 
the  court  may  judge  of  the  same.  (WOkeg  v.  Wotback,  30 
Kan.  376,  2  Fsc  608;  Peoph  v.  Cumminga,  67  Cal.  88;  8toake$ 
V.  Monroe,  36  Cal.  888;  Fenno  v.  Chapin,  «7  Minn.  619,  8  N". 
W.  762,  763;  Chapman  v.  Moore,  107  Ind.  283,  8  N.  E.  80; 
Pinschower  v.  Eanla,  18  Ner.  99,  1  Pac.  464;  People  v.  Jone» 
(Cal.),  8  Pac.  611;  Carson  v.  Hmdereon,  34  Kan.  404,  8  Pat 
787;  People  v.  Superior  CouH,  6  Wend,  116,  10  Wend.  286; 
Hopper  V.  Moore,  42  Iowa,  663;  People  v.  Cummtngs,  57  Cal. 
88.) 

Huston  &  Oray,  for  Bespondents. 

No  appeal  lies  from  an  order  granting  a  new  trial,  as  such 
order  is  not  a  "final  dedsiou,"  within  the  meaning  of  the  Be- 
vieed  Statutes  of  the  United  States,  section  1869.  {Bostmck 
V.  Brinkerhoff,  106  V.  S.  3,  1  Sup.  Ct.  Hep.  16;  Coughlin  v. 
District  of  Columbia.  106  V.  S.  11,  1  Sup.  Ct.  Eep.  37;  Baker 
V.  White,  92  U.  S.  176-179;  McComb  v.  Commissioners,  91  U. 
3.  1;  Davis  v.  Crouch,  94  U.  S.  614.)  Confessions  and  state- 
ments of  defendant  are  not  cumulative  evidence.  (Parker  v. 
Bardy,  24  Pick.  246;  Gardner  v.  Mitchell,  6  Rck.  116;  Chat- 
field  V.  Lathrop,  6  Pick.  417 ;  Flannagan  v.  Newberg,  1  Idaho, 
84;  Gray  v.  Sarrieon.  1  Nev.  509;  Wall  v.  Trainer.  16  Nev. 
131-135.) 

HATS,  C.  J. — This  is  an  appeal  from  an  order  granting  a 
new  trial.  The  grounds  of  the  motion  for  a  new  trial  were 
irregularity  in  the  proceedings  of  the  court,  newly  discovered 


Feb.  1887.]  Sosbnthal  v.  Ives.  266 

Poiata  decided. 

erideuce,  insofficioicy  of  the  evidence,  uid  errors  in  law.  The 
appellants  contend  that  the  affidavit  of  J.  Dnrkheimer,  pro- 
duced and  read  in  tiie  court  below  on  the  motion  for  a  new 
trial  aa  the  grotmd  of  newly  diBcovered  evidence,  wa«  insuffi- 
cient and  void  on  account  of  not  having  a  proper  jurat  thereon. 
It  was  read  and  treated  as  an  affidavit  in  the  court  below  with- 
out objection,  and  counsel  cannot  be  heard  to  raise  such  an 
objection  for  the  first  time  in  this  court.  If  it  was  defective, 
they  should  have  objected  to  it  in  the  court  below,  and,  if  over- 
ruled, they  could  have  excepted,  and  been  heard  here.  While 
courts  look  with  disfavor  on  motions  for  new  trial,  on  the 
ground  of  newjy  discovered  evidence,  yet  the  court  below  must 
be  clothed  with  large  discretionarj  powers  in  such  cases,  and, 
if  there  is  no  abuse  of  that  discretion,  the  appellate  court  will 
not  interfere.  We  find  no  abuse  of  that  discretion  in  this  cose, 
hut  think  the  order  a  very  proper  one.  This  being  decisive 
of  the  queetion,  other  points  discussed  will  not  be  ccmsidered. 
The  order  is  affirmed. 

Snek  and  Biodeii<^  J  J.,  ooncniring. 


{TAiraij  T,  1887.) 
EOSENTHAL  bi  al.  v.  IVES  bt  al.  and  LANSDALb  bi  al. 

V.  rVBS  ET  AL. 
[12  Pm.  604.] 

Htnira  C1.&111 — Advkxsi  Ci.Aiif — Right  to  Patxitt — Sbowiro  to  be 
Madb. — In  an  action  brought  under  lectioii  2326  of  the  Reviiied 
Statntea  of  the  United  States,  and  the  act  o(  188T,  amendatory 
thereof.  In  Bupport  of  an  adverse  mining  claim,  it  la  not  enough 
that  one  claimant  ahonld  show  a  auperior  right  or  title,  as  against 
the  other,  bat  one  moat  «how  a  clear  right,  aa  against  the  govern- 
ment, to  a  patent  from  the  United  Statei  to  the  claim  in  dispnta 
or  «ome  part  thereof,  before  either  pari;  can  prevail  in  the  action. 

■AiasB  OAHNot  Locate  Claim.— Under  the  oeta  of  Congresg  only 
citiiens  of  the  United  SUtea  and  persona  who  have  declared  their 
intention  to  become  such  can  acquire  any  right  bj  location  upon 
uineTal  lands  of  the  public  domain. 
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Argument  (or  Appellant!. 

ruiDinaa — Mcar  Aluok  akd  Provb  CmzxnsBtP. — In  an  ftction  b«- 
tween  claimant!  to  determine  the  right  of  pOHession  to  «  mining 
oUim  the  plaintiffs  must  allege  ftnd  show  all  the  qualiflcationa 
necessary  to  entitle  them  to  purchase,  among  which  mutt  be  in- 
cluded an  allegation  that  the  plaintifFg  are  citizens,  or  have  d*- 
elared  their  intention  to  become  such,  and  when  the  action  is  tried 
to  the  court  alone  all  theae  facta  must  be  found,  whether  admitted 
by  the  pleadings  or  not. 

Sura. — Ab  there  was  an  omiMlon  to  find  in  these  cases  that  plaintiffa 
were  citizens,  or  had  declared  thrir  intention  to  became  such, 
held,  that  the  judgment  should  be  reversed  and  the  causes  re- 
manded, with  direction  to  the  court  below  to  Snd  on  thie  question 
from  the  evidence  talcen  at  the  trial,  if  sufficient,  and  if  not, 
upon  such  evidence  as  may  be  adduced,  and  proceed  to  rendw 
judgment  accordingly. 

(Syllabus  by  the  eonrt) 

APPEAL  from  XHatrict  Court,  Shoshone  Coimty. 

Charlefl  W.  O'Neill,  for  Appellants. 

The  coDBolidatioQ  and  trial  of  the  two  causes  as  one  case 
was  unauthorized  by  ]&w  and  improper,  even  with  the  consent 
of  parties.  (Code,  sec  719;  WaJlaca  v.  Eldredge.  27  CaL  498.) 
Actions  brought  pursuant  to  section  2326  of  the  Beviaed  Stat- 
ntee  of  the  United  States  are  virtually  applications  for  a  pat- 
ent for  the  ground  in  controversy;  and  it  is  incumbent  upon 
a  party  to  such  action  to  show  every  fact  essential  to  the  ini- 
tiation and  perfection  of  any  right  claimed  by  him  under  the 
act  of  May  10,  1872,  and  to  entitle  him  to  the  possession  of 
the  ground,  not  only  against  the  defendant,  but  against  the 
general  government.  {Qolden  Fleece  etc.  Min.  Co.  v.  Cable 
Consol.  etc.  Min.  Co.,  12  Nev.  312;  McQinnit  v.  Egbert.  8 
Colo.  41,  5  Pac.  G52;  Mining  Co,  v.  Brown,  10  Saw.  243,  21 
Ted.  167;  Qelcich  v.  Moriariy,  53  Cal.  217;  Jackson  v.  Roby, 
109  U.  8.  440,  3  Sup.  Ct.  Bep.  301 ;  Owillim  v.  Donnellaa.  115 
1J.  S.  45,  5  Snp.  Ct.  Bep.  1110;  Steel  v.  Mining  Co.,  18  Ner. 
80,  1  Pnc.  448.)  The  performance  of  annual  labor  is  neces- 
sary to  hold  a  placer  claim.  {Cnmfy  v.  Mining  Co.,  65  Cal. 
40,  2  Pac.  734.)  An  alien  can  neither  locate,  possess,  nor  ac- 
quire title  under  patent  to  the  mineral  land  of  the  United 
States.  (Tibbitts  v.  Ah  Tong,  4  Mont.  530,  2  Pac.  759;  Chap- 
man V.  Toy  Long.  4  Sow.  28,  Fed.  Cas.  So.  2610;  Golden 
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Fkece  etc.  Min.  Co.  v.  Cable  Coruol.  etc.  Afin.  Co.,  12  Nev. 
312.)  The  poaseBsory  right  to  the  mineral  lands  of  the  United 
States  may  be  acquired,  in  the  absence  of  local  rules,  by  a  bare 
compliance  with  the  act  of  CongresB.  (Oolden  Fleece  etc.  Min. 
Co.  V.  Cable  Cotuol  etc.  Min.  Co.,  12  Nev.  313.) 

William  H.  Claggett,  for  Reepondente. 

The  consolidation  of  the  two  causes  waa  proper.  (Code 
Civ.  Proc,  sec.  713;  Cariaga  v.  Dryden.  29  Cal.  308;  Code 
CiT.  Proc.,  sec.  196.)  A  finding  is  not  necessary  on  any  fact 
that  is  expressly  admitted,  or  not  d^ed  in  tiie  pleadings. 
{Swift  V.  Muygridgt.  8  CaL  445;  Fox  v.  Fox,  25  Cal.  588; 
Taylor  v.  Palmer,  31  CaL  266.)  The  lawa  of  the  United 
States  do  not  require  $100  to  be  annually  expended  upon  a 
placer  claim.  (U.  S.  Bev.  Stats.,  sec.  2324.)  Forfeiture  and  a 
relocation  thereunder  must  be  specially  pleaded.  (Morenhaut 
V.  Wilson,  62  Cal.  268;  Water  Co.  v.  Mooney,  IS  Cal.  634; 
Richardson  v.  McNuUy,  Blanch.  &  W.  Lead.  Cas.  S25,  notes; 
Praltu  V.  Mining  Co.,  35  Cal.  35.)  The  law  of  1866  was  in- 
tended to  extend  to  the  cnstomary  law  of  the  miners  the  legal 
protection  of  the  govemntent.  (Broder  v.  Water  Co.,  101  U. 
S.  276;  Basey  v.  Oallagher,  20  Wall.  683;  Jenniaon  v.  Kirk. 
98  U.  S.  456,  457.) 

BBODERIGK,  J. — These  actions  were  commpnced  in  sup- 
port of  the  adverse  otaime  made  by  the  plaintiffs  against  the 
issuance  of  patents  to  Ives  and  Silverthom  to  the  Idaho  Bar 
claim,  in  Shoshone  county,  Idaho.  The  two  cases  were,  by 
consent  of  the  parties,  consolidated,  and  tried  by  the  conrt 
without  a  jury.  The  court  found  and  adjudged  that  Ives  and 
Silverthom  were,  as  against  the  plaintiffs  in  each  of  said 
cases,  the  owners  of,  and  entitled  to  the  possession  of,  a  cer- 
tain portion  of  the  claim,  which  was  described  in  the  judg- 
ment; that  the  plaintiffs  in  the  Lansdale  case  were  the  owners 
of,  and  entitled  to  the  possession,  as  against  the  defendants,  of 
that  portion  of  the  Idaho  Bar  claim  more  than  eighty  rods  dis- 
tant from  the  west  line  thereof,  which  conflicted  with  the  lower 
half  of  the  Murray  location;  that  the  plnintiffs  in  the  Rosen- 
thal case  were  the  owners  of,  and  entitled  to  the  possession,  as 


268  RoBENTHiL  t),  Ives.  [Sop.  Ct. 

Opinion  of  th«  Court — Broderick,  J, 

against  the  defendftnts,  of  all  the  area  in  conflict  with  the  up- 
per half  of  the  Murray  location ;  that  Ives  and  SilTerthom  be 
enjoined  and  reBtrained  from  aeEertlng  or  claiming  any  right, 
title,  interest,  or  estate  in  any  of  the  two  parcels  berdn  ad- 
judged to  be  the  property  of  the  plaintiffs  in  the  consolidated 
cases,  respectively,  and  from  prosecuting  their  application  for 
a  United  States  patent  to  any  portion  of  said  parcels  of  land. 

From  this  judgment  Ives  and  Silverthom  appeal  to  this 
court,  and  assign  as  error:  1.  That  the  consolidation  and  trial 
of  the  two  cases  as  one  was  unauthorized  hy  law,  and  improper, 
even  with  the  consent  of  the  parties;  2.  That  the  findings  do 
not  show  that  Murray  {one  of  the  original  locators)  was  a  citi- 
zen of  the  United  States,  or  had  declared  his  intention  to  be- 
come such,  nor  that  the  plaintiffs  in  either  of  said  cases  were 
citizens  of  the  United  States,  or  had  declared  thdr  intention 
to  become  such;  3.  That  the  findings  fail  to  show  that  the 
plaintiffs  in  either  of  said  cases,  or  their  predecessors  in  inters 
est,  ever  complied  with  the  requirements  of  section  23S4  of  the 
Hevised  Statutes,  and  the  several  acts  amendatory  thereof,  as 
to  performing  the  annual  labor  required  by  those  acts,  during 
A.  D.  1884;  4.  The  finding  that  there  was  a  mining  custom 
in  force,  at  the  date  of  the  Ives  location,  limiting  all  placer 
claims  in  that  locality  to  eighty  rods  in  length  to  each  locator; 
that  no  exceptions  to  this  custom  were  allowed  by  the  custom 
itself ;  that  the  Ives  location  was  made  in  violation  of  this  cus- 
tom, and  was  void  as  to  the  excess  in  length  beyond  eighty  rods 
from  its  beginning  point 

We  will  notice  theee  questions  in  thdr  order. 

The  consolidation  of  the  cases  below  for  Uie  purposes  of  the 
trial,  by  the  coupent  of  the  parties,  is  certainly  no  ground  for 
reversal.  The  defendants  were  the  same  in  both  ca^es,  and  the 
questions  involved  the  same.  The  consolidation  and  trial  as 
one  case  saved  costs  to  all  the  parties,  and,  if  the  order  was  er- 
ror, it  was  without  prejudice.  At  least,  there  has  been  no  claim 
here  that  any  prejudice  resulted  therefrom.  In  such  a  case 
a  party  should  not  be  heard  to  complain  here  of  that  to  which 
he  assented  in  the  court  below. 

The  second  question,  as  to  the  omission  to  find  that  Murray 
or  the  plaintiffs  in  either  of  the  cases  were  citizens,  or  had  de- 
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cUred  thar  intention  to  become  snch,  is  more  difficult.  It  ap- 
pears from  the  record  tbat  in  the  Bosenthal  case  tbe  citizenship 
of  Murray  and  plaintifFs  ia  alleged,  and  not  denied.  In  the 
I^nadale  case  the  citizenship  of  plaintifFs  is  alleged,  denied  by 
the  defendants,  and  hence  pot  in  issue.  It  further  appears 
that  on  October  13,  1886,  after  the  rendition  of  the  judgment, 
appellants  stipnlated  in  open  court  that  the  lAosdale  ca«e 
flhonld  "abide  and  b«  controlled  by  all  orders,  decisions,  and 
judgments  in  the  Bosenthal  ease." 

It  is  contended,  cm  behalf  of  the  respondents,  that  tbe  judg- 
ment in  the  Bosenthal  case  should  be  afiBrmed  (so  far  as  this 
point  is  concerned),  because  the  citizenship  of  Murray  and  the 
{daintifEs  is  admitted,  or  not  denied;  and  also  that  the  judg- 
ment in  the  Lansdale  ease  sboold  be  affirmed,  because  under  the 
stipulatiim  it  was  to  abide  and  be  controlled  by  tbe  decision  and 
judgment  here  in  the  Bosenthal  case.  In  ordinary  cases,  this 
pmnt  made  by  counsel  would  have  to  be  sustained,  as  it  is  a 
general  rule,  well  recognised,  that  what  ia  admitted  by  the 
pleadings  is  taken  as  proven,  and  that  which  is  alleged  in  the 
complaint,  and  not  denied  by  the  answer,  is  considered  admit- 
ted, as  between  the  parties.  But  these  are  statutory  actions, 
brought  under  an  act  of  Congress^  and  must  be  controlled  by 
its  provisions.  It  is  true  that  it  is  a  contest  between  parties  to 
settle  tbe  ri^t  of  poeseeaion  to  mining  ground,  but  the  act  pro- 
vides that,  after  a  judgment  is  rendered,  the  party  entitled  to 
the  possession  of  the  claim,  or  any  part  thereof,  may,  without 
giving  further  notice,  file  a  certified  copy  of  the  ]*udgment-rolI 
with  the  register  of  the  land  office,  together  with  the  certificate 
of  the  surveyor  general,  etc.,  and  make  tbe  payments  required ; 
"whereupon  the  whole  proceedings  and  the  judgment-roll  shall 
be  certified  by  the  register  to  the  commissioner  of  the  general 
land  office,  and  a  patent  shall  issue  thereon  for  the  claim,  or 
such  portion  thereof  as  the  applicant  shall  appear  from  the  de- 
cision of  the  court  to  rightly  possess."  The  amendatory  act  of 
1881  provides  that  if,  upon  the  trial,  neither  party  appears  to 
be  entitled  to  the  claim  in  dispute,  nor  any  part  thereof,  this 
fact  must  be  found,  and  judgment  rendered  accordingly. 

From  a  consideration  of  these  provisions,  it  is  clear  that  the 
object  and  purpose  of  the  action  is  not  only  to  settle  the  contro- 
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versy  sb  between  the  claimantB,  but  for  the  infonnation  of  the 
ofBcera  of  the  land  department  of  the  general  gOTemment  It 
is  not  enough  that  one  party  should  show  the  better  or  saperior 
title,  ae  against  the  other  claimant,  but  one  party  moat  show 
clearly,  as  against  the  government,  the  right  to  a  patent  tfa 
the  disputed  ground,  or  some  part  thereof,  before  either  claim- 
ant can  prevail  in  the  action.  (JacJcson  v.  Roby,  109  V.  S. 
441 ,  3  Sup.  Ct.  Hep.  301 ;  Lee  Doon  v.  Tesh.  68  Cal.  48,  6  Fats. 
97,  8  Pac  625;  MeOinnia  v.  EgbeH,  8  Colo.  41,  6  Pac.  653, 
660.) 

The  citizenship  of  Murray  and  the  plaintifFa  waa  pleaded, 
and  we  tMnk  there  ahonid  have  been  a  finding  spon  this  alle- 
gation of  the  complaint,  notwithstanding  the  adnUBsiona  of 
the  defendants.  We  miut  not  be  understood  as  deeiding  that 
in  all  actions  the  trial  court  must  find  upon  allegationa  which 
are  admitted  by  the  parties,  but  we  limit  our  conclusions  in 
this  regard  to  this  particular  class  of  cases.  {North  Noonday 
Min.  Co.  V.  Orient  Min.  Co.,  1  Fed.  622.) 

As  to  the  third  assignment  of  error,  we  think  the  findings 
show  a  sufficient  compliance  on  the  part  of  the  plaintiffs  witti 
Hie  requirements  of  law  as  to  performing  the  necessary  labor 
upon  the  claim. 

This  brings  us  to  the  fourth  and  last  question  to  be  consid- 
ered. Was  it  error  to  find  the  existence  of  a  mining  custom  at 
the  date  of  the  Ives  location,  limiting  all  placer  claims  in  that 
locality  to  eighty  rods  in  lengtli,  and  will  this  finding  support 
the  conclusion  of  law  based  thereon?  Bales  and  customs  of 
miners,  reasonable  in  themselves,  and  not  in  conflict  with  any 
higher  law,  have  long  been  recognized  and  sancticmed  by  legis- 
lative enactments  and  judicial  decisions.  That  such  rules  may 
still  be  adopted  and  enforced  aq  a  part  of  the  law  of  this  coun- 
try is  too  well  settled  to  admit  of  argument.  We  cannot  see 
that  the  custom  in  question  in  any  way  conflicts  either  with  the 
acta  of  Congress,  or  the  laws  of  the  territory,  but,  on  the  con- 
trary, think  the  custom  a  reasonable  one,  and  entirely  in  har- 
mony with  the  spirit  of  the  laws.  (tJ.  S.  Rev.  Stats.,  sec.  2319; 
Idaho  Code  Civ.  Proc.,  sec.  486;  Smelting  Co.  v.  Kemp,  104 
U.  S.  652;  Erkardt  v.  Boaro,  113  Ij.  S.  535,  5  Sup.  Ct  Pep. 
560;  North  Nof.ndax/  Min.  Co.  v.  Orient  Min.  Co.,  1  Fed.  622.) 
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Argnmcat  for   Appellant. 

We  find  no  error  in  the  record,  except  the  omiasion  to  find  on 
the  question  of  citizenship;  and,  to  have  this  omission  supplied, 
the  judgment  ie  revereed,  and  the  caneea  remanded  to  the  court 
below,  with  directions  to  find  npon  this  qnestion  on  ike  evi- 
dence token  at  the  trial,  if  sofKcient,  and,  if  not,  npon  Bach 
evidence  as  may  be  adduced,  and  render  judgment  accordingly. 

Hays,  C.  J.,  and  Bock,  J.,  concurring. 


(lUiruTy  T,  1SS7.) 

TAGB,  ArarmiHTRATOB,  v.  ALBEETS. 
[13  Pm.  19.1 

FlAcncB — FuronTOB  or  Cocn. — If  in  mi  bcUod  of  fraud  the  findings 
of  the  court  bi«  inScJent  to  auitain  tlio  judgment,  the  fact  that 
the  court  fkils  to  And  upon  certain  allcgatioiiB  in  tlie  complaint 
whidi.  If  foiuid  true  or  not  true,  would  not  affect  tim  remit,  ia 
no  eanw  for  a  new  trial. 

Sunt — In  aneh  actions  flndinga  abowing  the  eitnation  of  the  parttea 
and  the  droumitancea  under  which  the  alltged  fraud  waa  com- 
mitted are  responaive  to  the  iaaues,  and  not  objectionable  aa  hung 


I  thereof, 

APPEAL  from  District  Court,  Ads  Comity.   ' 

Bmmback  &  Lamb,  for  Appellant. 

A  judgment  based  upon  findings  which  do  not  determine  all 
the  issues  is  a  decision  against  law.  (Knight  v.  Socht.  66  CaL 
17;  Bradi/  v.  BariUtt,  66  Cal.  364;  Billingt  v.  Everett,  62  Cai. 
661.)  Where  specific  facts  are  put  in  issne,  it  ie  the  duty  of 
the  court  to  find  the  facta  specifically.  {Hihn  v.  Peck,  30  Cal. 
286;  Pratalougo  v.  Larco,i7  Cal.  382;  Breene  v.  Doyle,  19  Cal. 
104 ;  Hidden  v.  Jordan,  28  Cal.  301 ;  Jones  v.  Block,  30  Cal. 
228;  Polhemug  v.  Carpenter,  42  Cal.  38(>.)  The  specific  facts 
constituting  a  fraud  must  be  pleaded.  (JUaiep  v.  Armstrong, 
69  Cal.  536,  11  Pac  132;  Green  v.  Hayes,  70  Cal.  276, 11  Pac. 
716;  United  States  v.  Atkerton,  102  U.  S.  372;  Misner  a. 
Knapp,  13  Or.  135,  57  Am.  Hep.  6,  9  Pac.  65.)     The  cause  of 
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action  established  by  the  findings  mnet  be  the  cause  of  action 
set  ont  in  the  complaint;  otherwise,  judgment  will  be  reversed. 
{Mondran  v.  Oovx,  51  CaL  163;  Oreen  v.  Chandhr,  54  CaL 
6S6.)  The  findings  must  cover  every  material  isene  raised  by 
pleadings.  {Cummings  v.  Petwa,  56  Cal.  693;  Everson  v. 
Mayhem,  67  Cal.  144;  Packard  v.  Johtuon,  57  CaL  16S,  183; 
Robinson  v.  Railroad  Co.,  57  CaL  419.) 

HostOD  &  Gray,  for  Respondent. 

One  who  deals  in  property  matters  with  an  aged  and  feeble 
person  is  bound  to  prove  the*  fairness  of  the  transaction. 
(Bigelow  on  Frauds,  283;  Wariemberg  v.  Spiegel,  31  Mich. 
400;  Ellis  v.  Mathews,  19  Tex.  390,  70  Am.  Dec.  353.) 
Equity  will  set  aside  a  contract  for  the  sale  of  real  estate  and 
a  conveyance  thereunder  when  it  appears  that  the  capacity  for 
business  on  the  part  of  the  grantor  has  been  greatly  weakened 
by  trouble  and  distress  of  mind,  and  the  price  was  grossly  in- 
adequate. (Bigelow  on  Frauds,  S83;  Perkins  v.  Scott,  S3  Iowa, 
237.)  Where  inadequacy  of  consideration  or  undue  influence 
is  joined  to  imbecility  or  weakness  of  mind,  arising  from  old 
age,  sickness,  intemperance,  or  other  cause,  equity  will  set 
aside  the  transaction  at  the  suit  of  the  injured  party. 
(Bigelow  on  Frauds,  S83  et  seq.,  and  not«s;  Tracy  v.  Socket, 
1  Ohio  St.  64,  69  Am.  Dec  610 ;  Crawford  v.  Eoeft,  58  Mich. 
1,  23  N.  W.  27,  84  TS.  W.  645,  25  N.  W.  567,  and  86  N.  W. 
870 ;  Cooley  on  Torts,  515,  616 ;  Oahey  v,  Ritchie,  69  Iowa,  69, 
28  N.  W.  448 ;  In  re  Dishrow's  Estate,  58  Mich.  96,  24  N.  W. 
624,  and  not«.)  Evidence  that  parties  Uved  together  in  adul- 
terous intercourse  is  pertinent  as  one  of  several  facts  to  prove 
the  prevalence  of  tmdue  influence.  (Bigelow  on  Frauds,  500, 
501  et  seq.;  Cooley  on  Torts,  616.) 

BUCK,  J, — This  action  was  brought  to  set  aside  a  deed 
from  plaintiff  to  defendant,  on  the  ground  that  it  was  procured 
by  fraud.  Decree  was  granted,  setting  aside  the  deed,  and 
from  the  decree  and  order  denying  a  new  trial  appeal  is  taken. 
The  appellant  specifles  three  errors  upon  which  he  rehcb:  1. 
That  the  court  erred  in  excluding  evidence  offered  by  the  de- 
fendant that  he  had  furuished  the  money  that  purchased  the 
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property  conveyed  by  the  deed.  The  record  shows  tliat  t!ie 
offer  wae  to  show  that  defendant  had  given  money  to  plaintiff, 
from  time  to  tune,  which  wae  used  by  her  in  the  purchase  of 
property.  He  did  not  offer  to  show  that  he  had  loaned  or 
fnmished  her  money  with  the  onderatanding  that  it  was  to  be 
naed  to  purchase  the  property.  She  had  a  right  to  nse  her  own 
money  as  she  choee,  whether  she  received  it  from  the  defend- 
ant or  others.  We  think  the  evidence  clearly  incompetent. 
2.  Appellant  dainis  that  the  evidence  was  ineuGScient  to  sap- 
port  the  sixth,  seventh,  ninth,  tenth,  eleventh,  thirteenth,  and 
fourteenth  findings  of  fact  Upon  an  examination  of  the 
testimony  we  find  evidence  npon  the  subject  natter  of  each  of 
these  findings.  Some  of  it  ia  undisputed,  and  where  there  is 
a  conflict  we  think  the  credibility  of  the  witnesses  a  matter  for 
the  trial  judge,  and  we  see  no  ground  for  distorbing  the  deci- 
sion of  the  conrt  thereon.  3.  That  some  of  the  findings  are 
ontside  of  the  issues,  and  that  those  actually  found  do  not 
cover  the  issues  raised  by  the  pleadings.  This  objection  sug- 
gests the  question.  What  are  the  material  issues  in  the  case? 
The  citation  from  1  Daniell's  Chancery  Practice,  in  appellant's 
lorief,  states  that,  in  actions  of  fraud,  "everything  intended  to 
be  proved  should  be  stated,  otherwise  evidence  cannot  be  ad- 
mitted to  prove  it."  (1  Daniell's  Chancery  Practice,  335.) 
Accepting  this  as  correct,  yet  it  does  not  follow  that  everything 
alleged  in  a  pleading  will  be  proven  upon  the  trial,  or  that 
every  allegation  must  be  sustained  by  evidence  before  fraud  can 
be  established.  (Bigelow  on  Frauds,  490,  493.)  The  grava- 
men of  plaintiff's  alleged  cause  of  action  is  that  "on  the 
twenty-seventh  day  of  Hay,  1884,  defendant,  fraudulently 
taking  advantage  of  plaintiff's  incapacity  resulting  from  sick- 
ness and  disease,  caused  her  to  execute  a  certain  deed,  whereby 
fihe  conveyed  to  him  certain  real  eetate."  The  charging  part  of 
the  complaint  is  as  follows:  "That  the  plaintiff  being  then 
aick,  weak,  and  enfeebled  from  disease  and  prolonged  sickness 
and  confinement,  and  believing  she  had  but  a  short  time  to  live, 
and  plaintiff  being  an  illiterate  person,  and  unable  to  read  or 
write,  the  defendant  on  that  day,  fraudulently  taking  advan- 
tage of  the  plaintiff's  said  incapacity,  procured  her  to  sign  a 
certain  writing,  vrithout  paying  her  any  consideration  therefor, 
Idabo.  VoL  2— IB 
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and  which  writing  he  falsely  and  frandolently  represented  to 
be  a  will  of  the  plaintifiF,  and  purporting  to  devise  her  property 
ae  Bhe  had  t^ieretofore  directed."  In  the  decision  of  the  court 
there  is  no  finding  upon  the  allegation  that  defendant  frauda- 
lently  repreFented  to  plaintiff  that  said  deed  was  a  will.  The 
failure  to  find  upon  this  allegation  ia  asBigoed  and  insisted 
upon  as  error. . 

In  Sckroeder  v.  Jahnt.  27  Cal.  281,  the  court  says :  "While 
agreeing  with  counsel  that  the  court  must  find  ae  to  the  truth 
of  every  issue  of  fact  found  in  the  case,  we  think  the  finding 
need  not  be  directly  and  pointedly  made  that  each  of  the 
several  allegations  of  the  complaint  or  answer  is  not  true.  Bat 
if  the  court  finds  such  facts  as  will  be  sufficient  ....  to  nec- 
essarily determine  every  material  issue  in  the  cause,  the  re- 
quirement of  the  law  will,  in  that  respect,  be  satisfied."  (See, 
also,  to  the  same  effect,  Bigelow  on  Frauds,  above  cited.) 

In  the  case  at  bar  the  court  finds  that  on  the  twenty-seventh 
day  of  May,  1884,  the  plaintiiT  was  the  owner  of  certain  real 
estate  of  the  value  of  $1,500;  that  on  said  day  she  made  the 
deed,  whereby  she  conveyed  it  to  the  defendant  for  the  consid- 
eration of  two  dollars ;  that,  at  the  time  she  made  the  deed,  the 
plaintiff  was  so  sick,  weak,  and  enfeebled,  both  mentally  and 
physically,  by  disease  and  prolonged  sickness,  that  she  did  not 
know  or  comprehend  what  kind  of  an  instrnment  she  waa 
signing ;  that  she  had  been  a  prostitute  for  years,  and  that  the 
only  relation  existing  between  her  and  defendant  were  those 
resulting  from  illegal  cohabitation;  that  prior  to  the  niAlring 
of  the  deed  the  defendant  had  been  very  assiduous  in  his  atten- 
tions to  plaintiff,  and  that  after  said  deed  was  procured  his 
attentions  almost  entirely  ceased;  that  the  property  conveyed 
by  the  deed  constituted  plaintiff's  entire  estate;  that  she  had 
eight  children;  that  a  short  time  before  the  malting  of  said 
deed  she  had  made  a  will  devising  said  property  to  her  children, 
and  that  a  few  days  before  the  execution  of  said  deed,  with  the 
aesiatance  of  defendant,  she  had  destroyed  said  will;  that  said 
deed  was  executed  about  midnight,  before  a  notary  who  had 
been  sent  for  at  the  request  of  the  defendant,  there  appearing 
no  necessity  for  such  unusual  proceedinp  or  haste;  that  plain- 
tiff did  not  know  the  character  of  the  instrument  that  she  had 
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signed  until  about  the  30th  of  September,  four  months 
after  its  execution;  and  that,  having  ascertained  that  ehe  had 
executed  a  deed  to  her  property,  she  demanded  of  defendant 
that  he  reconvej  the  same  to  her,  and  upon  his  refusal  so  to 
do,  she  conuuenced  this  action  to  recover  the  same;  and  that 
said  deed  wae  obtained  of  plaintiff  by  fraud  by  defendant.  It 
is  maintained  by  appellant  that  some  of  the§e  hidings  are 
outside  of  the  issueB,  and  that  findings  outside  the  issue  will 
not  sustain  a  judgment.  The  legal  proposition  that  findings 
outside  the  issue  will  not  sustain  a  judgment  is  probably  cor- 
rect, and  we  think  it  is  also  correct  that  findings  outside  an 
issue  will  not  impair  a  judgment  entered  upon  suSicient  find- 
ings responsive  to  the  issues.  In  the  case  at  bar  we  think  the 
findings  are  all  responsive  to  the  issues,  although  the  subject 
matter  of  them  may  not  all  have  been  alle^  in  the  pleadings. 
It  is  said  in  Bigelow  on  Frauds,  482,  that  "fraud  may  be 
proved  either  by  intrinsic  evidence  of  unfairness  in  the  trans- 
action itself,  or  by  evidence  or  facts  and  circumstances  attend- 
ing it."     (3  lAwyera'  Briefs,  p.  583,  sec.  577.) 

In  the  citation  from  Daniell's  Chancery  Practice  heretofore 
made  it  is  said  "that  everything  intended  to  be  proved  must  be 
alleged";  but  this  would  hardly  be  construed  to  mean  that  all 
the  evidence  by  which  it  was  to  be  proved  must  be  pleaded.  In 
the  case  at  bar  the  gravamen  of  the  charge  is  that,  the  plaintiff 
being  sick  and  enfeebled,  the  defendant  took  advantage  of  her 
condition,  and  procured  the  deed.  The  fact  that  the  plaintiff 
had  eight  children  to  whom  a  few  days  before  she  bad  willed 
her  property;  that  the  defendant  had  assisted  her  to  destroy 
said  will;  that  defendant  had  sent  for  a  notary  at  midnight^ 
without  any  apparent  necessity  for  haste,  to  have  the  deed 
executed — are  circumstances  properly  admitted  in  evidence, 
and,  if  competent  evidence,  we  think  findings  upon  them  would 
be  responsive  to  the  issues.  Appellant  claims  that  defendant 
la  entitled  to  a  finding  as  to  the  allegation  in  the  complaint  that 
he  falsely  represented  to  plaintiff  that  the  deed  was  a  wilL 
While  a  finding  that  such  allegation  was  true  might  serve  to 
make  the  fraud  more  apparent,  yet  the  finding  that  it  was  not 
true  could  hardly  relieve  the  defendant  from  the  effect  of  the 
other  findings  in  the  ease.     The  complaint  does  not  in  terms 


276  Black  ».  Citt  or  Lbwibton.  [Sup.  Ct 

Fointi  dwdded. 

limit  the  acts  of  the  defendant  to  the  alleged  false  lepreeenta- 
tions  as  to  the  character  of  the  deed.  It  alleges  that  defendant 
took  advantage  of  the  condition  of  the  plaintiff,  and  induced 
her  to  sign  the  deed  without  consideration,  and  falsely  repre- 
sented to  her  that  the  deed  was  a  wilL  Without  a  finding 
upon  the  false  representations,  we  think  enough  was  found  to 
sustain  the  judgment  under  the  authorities  cited.  It  is  also 
claimed  by  appellant  that,  if  the  direct  misrepreeeDtation  by 
defendant  as  to  the  will  is  not  found,  the  remaining  facts  as 
alleged  and  found  constitute  constructive,  rather  than  actual, 
fraud  as  alleged  in  the  complaint.  Actual  fraud  is  defined  to 
be  the  intentional  and  successful  employment  of  any  cunning 
or  artifice  used  to  circumvent  another.  (3  Lawyers'  Briefs,  p. 
668,  sec.  £68.)  We  think  the  facts  found  by  the  court  clearly 
come  within  this  definition. 

We  find  no  error,  and  the  judgment  below  is  aflBimed. 

Hays,  C.  J.,  and  Broderick,  J.,  concur. 


(February  7,  1887.) 

BLACK  T.  CITT  OF  LEWISTOK. 
[18  Pm.  80.] 

KoitBDTT. — Where  there  li  evidence  to  support  the  case  a  nonsuit  will 
not  be  granted. 

NiOLKiHOi — Ddeotivk  Stbeet. — Where  an  injury  occurs  to  the  pltin- 
Uff  on  tlie  Sabbath  day,  through  the  n^ligence  of  the  defendant 
in  not  keeping  its  Btreets  in  proper  condition,  held,  that  the  plain- 
tiff waa  not  required  to  show  that  he  was  engaging  in  a  work  o( 
necessity  at  the  time  of  the  accident  in  order  to  entitle  him  to 
recover,  and  a  motion  for  nonsuit  on  that  ground  was  properly 
orerruled. 

iCriwpTuma. — Where  the  court  givee  a  general  charge  to  the  jury,  and 
the  charge  contains  Tarioua  propositionB  of  law  and  a  general 
exception  only  is  taken,  held,  that  the  exception  is  not  aufficieot. 

APPEAL  from  District  Court,  Nez  Perces  County. 
Brumback  &  Lamb,  for  Appellant. 
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A  dedication  of  a  street  must  be  by  the  owner  o(  the  land  or 
of  an  interest  therein.  (S  DiUon  on  Municipal  Corporations, 
sees.  635-637;  Irwin  v.  Dixion,  9  How.  10;  Lee  v.  Lake,  14 
Mich.  12,  90  Am.  Dec  1820;  Leland  v.  PoHland.  2  Or.  46; 
Baugan  v.  Mann,  69  III.  492;  Dovaston  v.  Payne,  2  Smith 
Lead.  Cas.  95;  Detroit  v.  Bailroad  Co.,  23  Mich.  173;  United 
Slates  V.  Chicago,  7  How.  186.)  There  must  be  an  intent 
upon  the  part  of  the  owner  to  dedicate,  and  this  intent  should 
clearly  and  satiBfactorily  appear.  {Inein  v.  Dixion,  9  How. 
10;  San  Francisco  v.  Canavan,  42  Cal.  541;  Fiai  v.  Havana, 
88  111.  208;  Ombe  v.  NichoU.  36  111.  98;  Bees  v.  Chicago,  38 
111.  382 ;  2  Dillon  on  Municipal  Corporations,  636,  note  4,  and 
cases  there  cited.)  To  constitute  an  implied  acceptance,  re- 
pairs most  be  made  and  ordered,  or  knowingly  paid  for  by  the 
authority  which  has  legal  power  to  adopt  the  street  {State  v. 
Bradbury,  40  Me.  154;  City  of  Oswego  v.  Oswego  Canal 
Co..  6  N.  Y.  257;  Bridge  Co.  v.  Bachman.  66  N.  Y.  261; 
Town  of  Dayton  v.  Town  of  Rutland,  84  111.  279,  26  Am. 
Bep.  467;  People  v.  Jones,  6  Mich.  176;  Guthrie  v.  Tfew 
Haven,  31  Conn.  308;  Des  Moines  v.  Sail,  24  Iowa,  834; 
Bequa  v.  Bochester,  45  N.  Y.  129,  6  Am.  Eep.  B2 ;  Wisby 
V.  Bonte,  19  Ohio  St.  338.)  The  jury  are  the  ezclugire 
judges  of  the  tacts,  and  it  is  erroneous  for  the  court  to 
assume,  in  its  instructions  to  the  jury,  that  a  certain  fact 
exists,  and  then  submit  to  them  the  question  whether  or 
not  it  does  exist  {Caldwell  v.  Center,  30  Cal.  639,  89 
Am.  Dec.  131;  Wood  v.  Tomlinson,  63  Cal  780;  Bradley  v. 
Lee,  38  CaL  362;  Crawford  v.  Roberta,  50  CaL  835;  McNeil  v. 
Barney,  51  CaL  603 ;  Stone  v.  Mining  Co.,  58  CaL  315.) 

Silas  W.  Moody,  for  Beapondent 

If  the  right  to  injure  is  claimed  aa  a  puniehment  for  travel- 
ing on  the  Sabbath,  this  right  does  not  belong  to  the  dty  of 
Lewiston.  "Vengeance  is  mine;  I  will  repay,  eaith  the  Lord," 
(Bible,  tit.  "Komans,"  c  13.)  If  the  right  to  puoish  respond- 
ent is  claimed  by  appellant  for  his  earning  Ma  subsistence  by 
aeeisting  to  harreet  a  wheat  crop  on  the  Sabbath,  we  cite:  "It 
is  lawful  to  do  well  on  the  Sabbath  day."  (Bible,  tit  "St. 
Matthew"  o.  12.)     Appellant   having   excepted   to  the  whole 
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instruction,  and 'having  failed  to  specify  vhat  portion  thereof 
is  excepted  to  before  the  jury  retired,  ia  estopped  from  aasign- 
ing  error  here.  (Thompson  on  Charging  the  Jury,  pare,  llfi, 
116;  Hayne  on  New  Trial  and  Appeal,  sec.  129;  Code  Civ. 
Proc,  sec  402;  Brown  v.  Eentfield,  50  Cal.  130;  Robinson  v. 
Bailroad  Co.,  48  Cal.  425 ;  Hicka  v.  ColeauM,  25  CaL  122,  85 
Am.  Dea  103,  and  note.) 

HATS,  C.  J. — The  charter  of  the  city  of  Lewiston  gives  to 
that  corporation,  among  its  powers,  the  right  to  control  all 
streets,  highways,  squares,  and  other  public  grounds  within  its 
limits;  and  provides  that  it  shall  be  liable  to  anyone  for  any 
injury  to  any  person  growing  out  of  any  casualty  or  accident 
happening  to  any  such  person  on  account  of  the  condition  of 
any  street  or  public  ground  therein.  The  plaintiff  claims  to 
have  been  greatly  injured  by  falling  into  a  hole  which  the  city 
had  negligently  suffered  to  remain  in  one  of  jte  public  streets ; 
that  it  occurred  in  the  night-time,  while  he  was  lawfully  travel- 
ing along  the  public  highway,  and  he  was  free  from  fault  or 
negligence.  All  of  which  is  denied  by  the  defendant.  The 
esse  coming  on  for  trial,  a  jury  was  duly  called;  and,  when 
plaintiff  rested,  the  defendant  moved  for  nonsuit  on  the 
grounds  hereinafter  stated,  which  motion  was  denied,  and  the 
defendant  now  assigns  such  ruling  as  error. 

After  submission  of  all  the  testimony  and  arguments  of 
counsel,  in  the  court  below,  the  learned  judge  who  there  pre- 
sided charged  the  jury  at  considerable  length,  evidently  intend- 
ing to  give  them  all  the  law  that  was  necessary  for  their  infor- 
mation in  the  consideration  of  the  case.  To  which  said  instruc- 
tions, and  the  whole  thereof,  counsel  for  defendant  excepted. 
There  was  no  specific  exception  to  any  particular  portion  of 
the  charge,  nor  did  counsel  seek  to  point  out  or  inform  the 
court  wherein  he  claimed  the  instmctions  to  be  wrong,  but  con- 
tented himself  with  ageneral  exccptionto  the  whole  instruction. 
It  is  not  claimed  or  contended  but  that  many  of  the  propositions 
of  law  given  by  the  court  were  correct.  While  the  instructions, 
OS  a  whole,  very  fairly  present  the  law  of  the  case,  some  specific 
parts  of  an  instruction  perhaps  might  be  open  to  criticism,  and 
these  specific  portions  appellants  here  assign  as  error,  and  ask 
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a  reversal  on  that  groond.  We  think  the  exceptiona  taken 
entirely  too  g^ieral  to  be  available  to  the  defendant  on  appeal. 
The  rule  eeeme  to  be  veil  settled  in  the  federal  and  meet  of  the 
state  courts,  and  vre  now  adopt  it  aa  the  rule  of  this  court,  that 
the  eupieme  court  vill  not  review  the  charge  of  the  district 
judge  unless  hia  attention  has  been  called  by  exceptiona 
specially  to  those  particular  portiona  complained  of.  The 
neceesi^  for  such  a  role  is  apparent.  In  the  hurry  of  jury 
trials  in  the  district  courts,  it  moat  often  happen  that  the 
judge  prepares  hia  cha^  hastily,  and  without  an  opportunity 
for  that  investigation  and  deliberation  which  is  desirable ;  and 
it  would  he  unjust  to  him,  and  a  wrong  to  suitors,  if  an  error 
inadvertently  committed,  and  which  the  judge  would  have  per- 
ceived and  corrected  had  hia  attrition  been  called  to  it,  should 
be  allowed  to  work  a  reversal  of  the  judgment.  If  the  party 
thinks  the  charge  wrong  in  any  particular,  let  him  call  the 
judge's  attention  to  it  at  the  time,  and  give  an  opportunity  for 
correction,  thus  saving  the  necessity  for  an  appeaL 

Justice  Harlan,  in  delivering  ihe  opinion  of  the  supreme 
court  of  the  XTnited  States  in  Connecticut  Mui.  Life  Ins.  Co. 
V.  Union  Trust  Co.,  112  U.  S.  2S0,  5  Sup.  Ct.  Rep.  119,  said, 
in  speaking  on  this  subject :  "The  attention  of  the  court  should 
be  called  to  the  particular  point  by  something  more  definite 
than  the  general  exception  taken."  Substantially  the  same 
was  held  in  Beckwith  v.  Bean.  98  U.  S.  284,  Beaver  v.  Taylor, 
93  IT.  S.  46,  and  in  many  other  cases.  Again,  the  same  court 
holds  that  a  general  exception  to  a  charge,  which  did  not 
direct  the  attention  of  the  court  to  the  particular  portion  of 
it  to  which  the  objection  is  made,  raises  no  question  for  review 
in  the  appellate  court.  (Burton  v.  Ferry  Co.,  114  TJ.  S,  474, 
5  Sap.  a.  Rep.  960.) 

In  Iowa  it  has  been  held  that  an  exception  to  all  the  instruc- 
tions in  a  mass  raises  no  question  for  Qie  consideration  of  the 
supreme  court.  {Pitman  v.  Molsberry,  49  Iowa,  339;  Mc' 
Caleb  V.  Smith,  24  Iowa,  591.) 

In  Nisbet  v.  Oill,  38  Wis.  657,  the  defendants  excepted  "to 
each  and  every  part  of  the  judge's  charge  to  the  jury";  and 
the  court  said:  "Under  repeated  decisions  of  this  court,  if  the 
charge  is  correct  in  any  material  particular,  such  an  exception 
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U  entirely  imufBcient  to  authorize  na  on  an  appeal  to  review 
the  charge."  The  same  court  says:  "General  and  sweeping 
exceptions  to  anything  resting  in  detail  will  be  disregarded 
here,  when  any  single  detail  is  correct."  {University  v. 
Shankg,  40  Wis.  352.)  Such  is  the  settled  rule  in  that  state, 
and  the  same  has  been  adopted  substantially  in  California. 

In  Sicit  V.  Coleman,  25  CaL  122,  85  Am.  Dec  103,  and 
note,  that  court  aays:  "We  take  this  occasion  to  remark  that 
exceptions  to  a  charge  ought  to  point  out  the  specific  portions 
excepted  to,  and  to  be  made  at  the  time  of  the  trial,  in  order 
that  the  judge  may  have  an  opportunity,  before  the  jury  re- 
tires, to  correct  any  error  he  may  have  inadrert^tly  fallal 
into  in  drawing  up  the  charge  in  the  harry  and  perplexities 
of  the  triaL"  This  was  approved  latw.  (Bobinion  v.  Rail- 
road Co.,  48  GaL  409.) 

In  Sew  York  it  is  held  that  a  general  exception  to  a  charge 
containiug  distinct  propositions  is  unavailing,  unless  the  party 
excepting  can  show  that  each  proposition  is  erroneous,  to  bis 
prejudice.  {Eaggari  v.  Morgan,  6  N.  T.  422,  55  Am.  Dec 
360,  and  note;  Stone  v.  Transportation  Co.,  38  N.  T.  240.) 
An  exception  to  the  whole,  and  to  each  and  every  part  of  a 
charge,  is  equally  unavailing  if  any  part  of  the  charge  is 
correct.  {Jonet  v.  Osgood,  6  N.  Y.  233;  Caldwell  v.  Mwphg, 
11  N.  Y.  416.) 

In  Tfifnaaa,  where  the  court  gave  a  general  charge  to  the 
jury,  and  the  charge  contained  various  propositions  of  law,  and 
a  general  exception  only  was  taken  to  the  charge,  it  was 
held  that  the  exception  was  not  sufBdent.  (Fidlenwider  v. 
Ewing,  25  Kan.  69,  and  cases  there  cited;  Bailey  v.  Dodge,  28 
Ean.  72.) 

Many  other  states  have  adopted  this  rule,  but  we  think  the 
wisdom  of  it  BO  evident  that  it  is  unnecessary  to  cite  author- 
ities further  in  its  support. 

When  the  plaintiff  rested,  a  nonsuit  was  asked  by  defmdant 
on  the  following  grounds :  1.  That  the  plaintiEE  has  not  proved 
that  said  road  mentioned  in  the  complaint  as  the  "Camas 
Prairie  Boad"  is  within  the  limits  of  the  ci^  of  Lewiston,  or 
that  the  same  had  ever  been  adopted  by  the  common  council  of 
said  city,  by  any  ordinance  thereof,  as  a  public  street,  highway. 
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or  thoroughfare,  or  that  the  same  has  been  ordered  opened  up 
by  any  ordinance  of  said  cooncil,  or  that  it  has  ever  been  dedi- 
cated as  a  public  ground;  2.  That  the  proof  shova  that  plaintiff 
was  guilty  of  contributory  negligence  aufBcicnt  in  law  to  pre- 
vent him  from  recovering;  3.  The  proof  shows  that  said 
accident,  if  any  occurred,  took  place  on  Sunday,  and  there  is 
no  proof  that  plaintlfl  waa  engaged  in  a  work  of  necessity. 

As  to  the  &8t  ground,  there  was  ample  proof  to  go  to  the 
jury  on  that  point. 

As  to  the  second  groond,  if  the  undisputed  facta  showed  con* 
trihutory  negligence,  it  would  then  have  been  the  duty  of  the 
court  to  grant  tiie  motion ;  but,  if  there  was  a  question  of  fact 
in  dispute  or  doubt,  it  was  for  the  jury  to  find  from  the  evi- 
dence, and  the  court  very  properly  denied  the  motion. 

The  third  ground  for  nonsuit  cannot  be  entertained.  The 
fact  that  the  accident  happened  to  the  plaintiff  on  the  SaUiath 
day  will  not  prevent  him  from  recovering,  since  that  was  not 
contributory  negUgence. 

And  the  plaintiff  diould  not  be  nonsuited  unless  it  appears 
that  the  evidence  in  his  behalf,  upon  the  most  favorable  con- 
struction that  the  jury  would  be  at  liberty  to  give  it,  would 
not  warrant  a  verdict  for  him.  It  has  become  the  settled  law 
of  this  court  that  it  will  not  disturb  a  judgment,  or  order  deny- 
ing a  new  trial,  as  being  against  the  evidence,  where  there  is 
a  substantial  conflict  in  the  testimony,  and  no  rule  of  law 
appears  to  have  been  violated.  {Sfootry  v.  Batoley,  1  Idaho, 
643;  Aintli*  v.  Printing  Co.,  1  Idaho,  641.) 

While  the  application  for  a  new  trial  on  the  ground  of  newly 
discovered  evidence  is  addressed  to  the  sound  discretion  of  the 
court,  the  authorities  seem  to  agree  that  euch  appUcation 
should  be  looked  upon  with  suspicion  and  disfavor  because  of 
the  temptation  to  make  a  favorable  showing  after  having  sus- 
tained defeat,  and  certainly  we  find  nothing  in  this  applica- 
tion to  have  warranted  the  granting  of  a  new  trial 

The  evidence  seems  to  have  fully  warranted  the  verdict,  and 
the  amount  seems  reasonable,  in  view  of  the  dreadful  accident 
to  the  plaintiff  occurring  throng  the  defendant's  fault. 

Finding  no  error,  the  judgment  is  affirmed. 

Buck  and  Broderick,  JJ.,  concurring. 


Dabbt  v.  Heaxiertt.  [Sup.  Ct 

AxganutA  for  Kcspondeuti. 


(Febnui7  14,  ISST.) 
DAEBT  T.  HEAGEBTT  et  ai^ 
[13  Pu.  8S.] 
PxuTCiOB— Rdu  of  CoHuoir  Law  BEVKssm. — SecUim  S  of  our  Coda 
of   GiTil   Procedure   reverseB   the   rule   of   the   oommon   law  thkt 
■Ututea  in  derogatioa  of  the  common  law  must  be  atrictly  oon- 
strued.    Under  our  code  such  atatutea  are  to  be  liberallf  oonetnied 
with  a  view  to  promote  justice. 
DvOBiTTOir — PBESCitpnoK  UT  Favob  of  Ofwwk  Takdio. — In  determin- 
ing the  admigaibilit;  of  a  deposition  taken  under  the  proriaoni 
of  oar  Code  of  Civil  Procedure,  the  presumption  la  tliat  the  com- 
mieaioner  discharged  bia  du^  bj  doing  M  that  the  statute  re- 
quires, except  as  to  matters  which  ha  must  return  apeciflcall^  aa 

AsMifisiBiLirT  iroT  Raised  m  Affkllatk  Codbt  ron  Fibst  I'm.— 
Objection  to  the  admissibility  of  evidence  cannot  be  made  (or  the 
flrat  time  in  the  appellate  court 

(Syllabus  by  the  oourt) 

APPEAL  from  District  Court,  Waahiiigtoa  Conn^. 

Huston  &  Gray,  for  Appellant. 

Depoaitiona  should  be  taken  at  the  place  named  in  the  com- 
nuEeion,  and,  this  not  appearing  by  the  certificate  of  the  com- 
missioner or  otherwise,  thej  cannot  be  read.  (Weeks'  Deposi- 
tions, sec.  198;  Bhoades  v.  Selin,  i  Wash.  C.  C.  733,  Fed.  Cat 
Ko.  11,740.)  Evidence  by  depositions  is  in  derogation  of  the 
common  law,  and,  to  entitle  them  to  be  received,  the  statutory 
prorisious  in  relation  to  taking  depositions  must  be  strictly 
complied  with.  (Weeks'  Depoeitions.  sec.  328 ;  Lucaa  v. 
Bickardson.  68  CsL  618,  10  Pac.  183 ;  Dye  v.  Bailey.  2  Cal. 
383;  Williajtu  v.  Chadboume,  6  Cal  659;  McCann  v.  Beachj  2 
CaL  25.) 

Vineyard  and  Brumback  &  Lamb,  for  Respondents. 

The  court  will  not  presume  error;  it  must  be  made  to  affinna- 
tively  appear,  (People  v.  Best,  39  Cal.  690 ;  Moore  v.  Massini, 
43  Cal.  389;  Clark  v.  Sawyer.  48  CaL  133.)  It  is  unnecessary 
to  find  upon  an  immaterial  issue.  (Fontains  v.  Railroad  Co..  H 


Feb.  1887.]  Dabby  v.  Heaobett.  »83 

Opinion  of  tiia  Court — Buck,  J. 

CaL  654;  MtKJourtMj/  v,  Fortune,  67  CaL  619;  Lovell  v.  Frost, 
44:  CaL  474.) 

BUCK,  J. — This  action  was  broaght  to  set  aside  a  oertain 
pretended  deed  from  James  Land;  to  D.  Heagertf,  and  to  de- 
clare the  same  void,  on  the  ground  that  it  is  a  forged  Lostru- 
ment,  and  for  other  relief.  The  complaint  vas  filed  an  the 
twent^'third  day  of  July,  188S,  and  the  action  tried  by  the  court 
at  the  July  term  of  said  court,  1886.  Decision  was  rendered  in 
favor  of  the  defendants,  and  decree  entered  accordingly.  Motion 
for  a  new  trial  was  made  and  denied,  and  the  plaintiff  appeals 
from  the  judgment  and  decree  of  the  court,  and  from  the  order 
denying  a  new  trial,  and  brings  the  same  into  this  court  on  a 
statement  of  the  case. 

The  epecificaticm  of  errors  assigns  the  following  errors  of  law : 
1.  In  admitting  in  evidence  the  deposition  of  one  Robert  C. 
Burton;  2.  In  admitting  the  minutes  of  the  evidence  of  iJ. 
Heagerty  (one  of  the  defendants),  taken  before  a  committing 
magistrate  on  a  charge  of  larceny  against  said  Heagerty,  to  be 
read  in  evidence;  3.  That  there  is  no  finding  of  the  court  as  to 
whether  the  deed  from  Landy  to  Heagerty  alleged  to  have  been 
forged  was  or  was  not  made  in  La  Grande,  Oregon,  on  the  night 
of  January  8,  1884;  4.  In  finding  that  said  deed  was  valid,  said 
finding  being  contrary  to  the  evidence;  and  5.  That  the  decision 
and  judgment  are  not  supported  by  the  evidence. 

The  appellant  argues  that  the  said  deposition  of  Bobert  C. 
Burton  was  inadmissible  in  evidence  for  the  reaeons:  1.  That 
the  deposition  was  not  taken  at  ^e  place  designated  in  the 
conunission.  An  inspection  of  the  commission  shows  that  it 
designates  the  r^dence  of  the  commissioner  at  Butte,  Montana, 
but  does  not  direct  that  the  deposition  be  taken  at  that  place,  or 
any  particular  place.  3.  That  it  does  not  appear  that  the  dep- 
osition of  the  witness  was  read  to  the  witness,  and  corrected  by 
him,  as  is  provided  by  section  969  of  our  code.  The  appellant 
places  this  objection  to  the  deposition  upon  the  principle  that 
evidence  by  depositions  is  in  derogation  of  the  common  law,  and 
the  statutory  provisions  providing  therefor  must  be  strietly  con- 
strued. In  support  of  this  principle  he  cites  Dye  v.  Bailey,  Z 
CaL  383;  McCann  v.  Beach,  2  Gal.  25;  Williams  v.  Chadboume. 
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6  Cal  559;  Lucas  v.  Richardson.  68  Cal.  618,  10  Pac.  183. 
These  cases,  except  that  in  10  Fac.  vere  authorities  under  the 
early  practice  act  of  that  state. 

The  fourth  section  of  the  Civil  Code  of  California,  adopted 
in  1885,  provides  that  "the  rule  of  the  common  Ut  that 
statutes  in  derogation  of  the  common  law  are  to  be 
strictly  constmed,  has  no  application  to  this  code.  The  code 
eetabiisheB  the  law  respecting  the  Bubjects  to  which  it  relates, 
and  its  provisions  and  all  proceedings  under  it  are  to  be  liber- 
ally construed,  with  a  view  to  effect  its  objects,  and  promote 
justice."  This  is  also  section  3  of  the  Code  of  Civil  Procedure 
of  Idaho  territory.  This  provision  of  the  code  changes  the  rule 
in  thiB  as  well  as  other  questions  of  practice  in  our  territory. 

In  Williams  v.  Eldridge,  1  Hill,  249,  Cowen,  J.,  says  that 
"they  will  presume  the  coumUBBioner  discharged  his  duty  by 
doing  all  those  thingB,  in  the  execution  of  the  commission,  which 
he  is  not  bound  to  return  spediically  as  done." 

Section  966  of  our  code  provides  that  the  commlBsioner  shall 
"certify  the  deposition  to  the  court."  It  does  not  specify  tii« 
contents  of  the  certificate,  and  under  the  rule  above  cited  in 
Williams  v.  Eldridge,  and  section  3  of  our  code,  it  will  be  pre- 
sumed that  the  commissioner  did  all  that  he  was  required  to  do. 

It  is  also  objected  that  there  is  no  certificate.  There  seems  to 
have  been  a  return  by  the  commiesioner,  which  was  not  objected 
to  on  the  trial,  and  we  think  any  objection  thereto  is  waived,  and 
that  the  deposition  was  properly  admitted  in  evidence. 

Tiie  second  specification  of  error  is  that  the  court  erred  in 
admitting  the  minutes  of  the  evidence  of  Mr.  Heagerty  at  a  pre- 
liminary examination  on  a  charge  of  laroeny.  We  find  no 
objection  to  this  evidence  in  the  statement,  and  it  is  claimed 
none  was  made  on  the  trial.  It  is  too  late  to  make  the  objection 
for  the  first  time  on  appeaL 

The  third  specification  of  error  is  that  there  is  no  finding  as  to 
whether  the  deed  alleged  to  have  been  forged  from  Landy  to 
Heagerty  was  executed  and  delivered  on  the  eighth  day  of  Janu- 
ary, 1884,  at  La  Grande,  Oregon.  The  second  finding  of  fact  is 
that  said  Landy's  signature  to  said  deed  is  genuine.  That  seems 
to  have  been  the  real  issue  in  the  case,  and  we  think  the  locus  m 
quo  immaterial,  and  a  finding  not  required  thereon. 
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llie  fourth  and  fifth  alleged  errorB  are  that  the  fiDding  that 
the  Baid  deed  was  valid  is  contrary  to  the  evidence,  and  that  the 
judgment  and  decision  are  not  supported  by  the  evidence.  The 
evidence  shows  that  Mr.  I^andy  was  the  owner  of  one>half  of  the 
Black  lUaria  mine,  and  had  been  for  several  years  before  the 
transactions  aet  out  in  the  complaint ;  that  he  was  unable  to  de- 
velop the  same,  oi  to  demonstrate  its  yalne,  because  of  a  lack  of 
machinery;  that  Mr.  Heagerty  had  the  means  to  procure  mu< 
chinery;  and  that,  under  an  indefinite  arrangement  with  Mr. 
Landy,  he  shipped  a  quartz-mill  into  the  country,  and  met  Mr. 
Landy  at  Ia  Grande,  Oregon,  where  the  deed  in  dispute  is  al- 
leged to  hare  been  executed.  These  circumstances  are  such  as 
might  lead  to  some  similar  transaction  to  the  arrangements  set 
up  in  the  answer.  Mr.  Burton  directly  states  that  Mr.  Landy 
executed  the  deed,  and  Mr.  Landy  directly  denies  it.  The  deed, 
however,  is  produced,  and  several  witnesses  acquainted  with  Mr. 
lAndys  signature  declare  it  to  he  genuine.  Kone  are  produced 
who  deny  its  graiuinenees,  and  a  comparison  of  handwriting  in- 
dicates that  the  signature  is  genuine.  In  the  trial  court  the 
witnefises  were  examined  in  person,  and  the  court  had  an  oppor- 
tunity to  judge  of  their  credibihty  from  their  manner  of  testify- 
ing and  appearance  on  the  stand,  which  this  court  has  not.  We 
are  unable  to  see  that  the  findings  of  fact  are  not  sustained  by 
the  evidence,  and  the  judgment  ia  afiirmed. 

Bays,  C.  J.,  and  Broderick,  J.,  concur. 


(Fflbrnarr  14,  1887.) 

PAHKE  ET  AL.  V.  WABDNER  ft  al. 
[13  Pkc  172.] 
Dkrcttvi  Snnioira. — Where  m  tummonB  Is  iiregtilar  or  defective,  the 
remedy,  if  M17,  !•  by  application  to  t)i«  trial  court,  to  quuh  or 
Mt  aude. 
WsoNorui.   CoifVEBsiOK— Dakaqes — Jcdgmeni    bt   Default. — In    an 
aetjon  for  the  wrong;ful  sale  of  personal  property,  and  the  wrong- 
ful conTerBiOD  of  the  proceeds  thereof,  it  is  error  for  the  clerk  to 
enter  a  final  judgment,  as  upon  default,  but  the  plaintiff  in  Buoh 
«aae  slioiild  go  into  court  and  prove  his  damage*. 
(Syllabus  by  the  court) 
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APPEAL  from  Difitrict  Court,  Shoahone  County. 

Albert  Allen  and  W.  W.  Woods,  for  Appellants. 

If  a  GmnmoDs  is  defective,  the  court  acquires  no  jurisdictiou 
either  of  the  persona  of  defendants  served  or  of  the  subject  mat- 
ter of  the  action,  and  the  entry  of  default  by  the  clerk  was  with- 
out authority.  (Atchison  etc.  E.  B.  Co.  v.  Nicholls,  8  Colo. 
188,  6  Pae.  512;  Smith  v.  Aurick,  6  Colo.  388;  People  v.  Green. 
53  Cal.  677;  Porter  v.  Hermann,  8  CaL  625.)  Under  thft 
provisions  of  statutes  identical  in  language  with  our  own,  we 
cite :  Bond  v.  Pacheeo,  30  Cal.  630 ;  Providence  Tool  Co.  v. 
Prader,  38  Cal.  636,  91  Am.  Dec.  598;  Cram  v.  Hirsckf elder,  17 
Cal.  5&2;  Kelly  v.  Ban  Avsiin,  17  CaL  664;  Graydon  v.  Thomas, 
3  Or.  250;  Freeman  on  Judgments,  2d  ed.,  sees.  129,  632-542, 
inclusive. 

BRODERICK,  J.— This  is  an  action  for  the  recoYory  of  the 
value  of  certain  goods  and  chattels  which  are  alleged  to  have 
been  wrongfully  converted  and  sold.  The  plaintiffs  demanded 
judgment  for  $900  and  coats.  Summons  was  issued  and  served 
on  the  defendants,  but  there  was  no  appearance  or  answer.  De- 
fault and  final  judgment  was  entered  by  the  clerk,  and  from  this 
judgment  the  defendants  appeal,  and  assign  as  error :  1.  The 
aummons  does  not  set  forUi  the  cause  of  action  stated  in  the 
complaint  in  any  manner,  and  the  clerk  had  no  jurisdiction  to 
enter  default;  2.  The  judgment  entered  by  the  clerk  herein  was 
entered  without  statutory  authority  and  is  void;  3.  The  court 
never  had  or  acquired  jurisdiction. 

The  first  point  is  not  well  taken.  The  summons  is  irregular, 
but  not  void,  and  for  irregularity  the  remedy,  if  any,  was  by  ap- 
plication in  due  time  to  the  court  below  for  an  order  to  quash  or 
set  it  aside. 

The  second  alleged  error  is  that  the  judgment  entered  by  the 
clerk  was  without  statutory  authority,  and  is  void.  The  authori- 
ty, if  any  exists,  by  which  the  clerk  of  the  district  court  may, 
without  an  order  of  the  court,  enter  judgment,  is  found  in  sec- 
tion 356  of  the  Code  of  Civil  Procedure,  which  reads:  "Judg- 
ment may  be  had  if  the  defendant  fail  to  answer  the  complaint, 
as  follows :  In  an  action  arising  upon  contract  for  the  recovery 


Feb.  1887.]  Pabke  v.  Wabdneb.  287 

Opinion  of  the  Court — Broderidc,  J. 

of  money  or  damages  only,  if  no  answer  has  been  filed  by  the 
clerk  of  the  court  within  ihe  time  specified  in  the  summons,  or 
such  further  time  as  may  have  been  granted,  the  clerk,  npou 
application  of  the  plaintiff,  must  enter  the  default  of  the  defend- 
ant, and  immediately  thereafter  enter  judgment  for  the  amonni 
epeciJied  in  the  summons,  including  the  costs  against  the  de- 
fendant," etc. 

The  complaint  alleges,  in  the  first  and  second  counts,  that  de- 
fendants were  the  agents  of  the  plaintiffs  to  sell  or  dispose  of 
certain  machinery,  and  when  disposed  of  defendants  were  to  ac- 
count to  plaintiffs  therefor;  that  defendants  wrongfully  con- 
certed said  property  to  their  own  use,  and  disposed  of  the  same 
as  their  property  and  wrongfully  converted  the  proceedB,  and 
failed  and  refused  to  account  to  plaintiffs.  In  the  third  count 
the  complaint  avers  that  the  plaintiffs  left  with  the  defendants 
certain  machinery  to  dispose  of  as  agents  for  plaintifilB;  that  de- 
fendants wrongfully  converted  this  property  to  their  own  use, 
broke  and  injured  same;  and  that,  by  reason  of  such  wrongful 
conversion  and  use,  plaintiffs  were  damaged  in  the  sum  of  $300. 
We  are  of  opinion  that  neither  of  these  causes  of  action,  as  set 
forth  in  the  complaint,  falls  within  the  statute  which  provides 
that,  "in  an  action  arising  upon  contract,  for  the  recovery  of 
money  or  damages  only,"  a  default  and  final  judgment  may  be 
entered  by  the  clerk.  The  plaintiffs  in  this  case  should  not  have 
applied  to  the  clerk  to  enter  judgment,  but  should  have  gone  into 
court,  and  submitted  their  proofs  upon  the  questions  presented 
by  the  complaint. 

The  default  is  opened,  judgment  vacated  and  set  aside,  and 
the  cause  remanded  to  the  court  below  for  further  proceedings. 

Haya,  G.  J.,  and  Buck,  J.,  concarriDg. 


TocLOCSB  V.  Bdbkbtt.  [Sup.  Ct 

Argument  for  Appellants. 


(February  14,  1B87.) 

TOULOUSE  ET  AL.  V.  BURKETT. 
[13  Pac  172.1 

PLEADIKO PBACTICE — OhJECTJON      OAK  NOT      BB      RAISED      IW      SUVRKin! 

Ck>UBT  FOB  FiBBT  TiME. — If  KD  Bctlon  Is  tried  upon  tie  theory 
that  the  answer  denies  the  allegatioiu  of  the  complaint,  the  objec- 
tfoT]  that  certain  allegation!  in  the  complaint  are  admitted  through 
defective  denials  cannot  be  raised  for  the  Itrat  time  in  the  appellate 

Bbbob  mot  BnowN — Thaawvnov  ra  Fatob  ow  Tuai.  Cotibt. — If  the 
record  on  appeal  doea  not  affinnatively  ihow  error  in  the  court 
below,  the  judgment  will  be  affirmed,  ae  every  intendment  ia  in 
favor  of  the  regularity  of  the  trial  court. 
(Syllabns  by  the  court.) 

APPEAL  irom  Diatrict  Conrt,  Altnraa  County. 

A.  F.  MontnndoD,  for  Appellants. 

Findings  contrary  to  admiesion  in  the  pleadings  must  be  dift- 
regarded,  nor  can  a  defendant  controvert  a  fact  admitted  by  the 
pleadings.  (Burnett  v.  Steamt,  33  Cal.  468 ;  Bradbury  v.  CrO' 
nue.  46  Cal.  287;  Mill  v.  Den,  54  Cal.  20;  Tmcy  v.  Craig.  56 
Cal.  93 ;  Silvey  v.  Neary,  59  Cal.  97,  98 ;  White  v.  Douglasa.  71 
Cal.  115, 11  Pac.  860.)  A  refusal  of  a  party  to  perform  amounts 
to  abandonment.  {Hicks  v.  Lovell.  64  Cal.  14-21,  49  Am.  Sep. 
ti79,  Zl  Pac  942.)  Where  parties  vishing  to  apply  one  lav,  but 
mistakenly  apply  another,  relief  will  be  afforded,  and  the  same 
rule  will  prevail  as  if  it  was  a  mistake  of  fact.  (Pitcher  v.  Sen- 
neasy,  48  N.  Y.  415 ;  Lanning  v.  Carpenter.  48  N.  Y.  408.)  A 
specific  denial  to  each  allegation  of  a  complaint  is  a  separate  de- 
nial, apphcable  only  to  the  particular  allegation  controverted. 
[8an  Francisco  Gas  Co.  v.  City  of  San  Francisco,  9  CaL  453- 
473.)  An  allegation  not  denied  is  admitted,  though  the  alle- 
gation is  in  the  charging  part  (Thomas  v.  Amtin.  4  Barb. 
266.)  Each  denial  of  an  answer  must  be  regarded  as  applying 
to  the  specific  allegation  it  purports  to  answer,  and  not  as  form- 
ing a  part  of  an  answer  to  some  other  specific  and  entirely  in- 
dependent allegation.  (Racouillat  v.  Rene,  32  Cal.  450,  454; 
Oay  V.  Winter,  34  Cal.  153.) 
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Xingsbury  &  McQowan,  for  ReBponilent. 
No  authorities  cited  in  their  brief. 

BUCK,  J. — ^Thifi  action  is  brought  to  set  aside  an  alleged 
contract,  and  to  reform  a  deed,  upon  the  ground  that  it  was 
executed  by  mutual  mistake.  The  plaintiff  appeals  from  the 
judgment,  and  brings  the  cause  into  this  court  on  a  bill  of  ez- 
ceptiona. 

The  errors  assigned  and  insisted  upon  are  that  certain  find- 
ings of  fad:  hy  the  trial  court  are  contrary  to  the  evidence,  in 
that  they  are  contrary  to  the  admisBions  in  defendant's  answer. 
There  is  no  evidence  in  the  transcript,  and  appellant  rests  the 
merits  of  his  appeal  entirely  upon  admissions  by  defendant  in 
failing  to  deny  certain  allegations  of  the  complaint.  In  each 
instance  in  which  objection  is  made  to  the  denials  in  ^e  answer, 
there  is,  at  least,  an  attempted  denial.  Had  the  objection  been 
made  in  the  trial  court  by  motion  or  other  appropriate  remedy, 
or  had  objection  to  the  introduction  of  eridence  been  made  up- 
on the  ground  that  the  allegations  in  the  complaint  were  ad- 
mitted by  defective  denials,  the  ruling  of  the  conrt  thereon 
might  have  been  brought  to  the  consideration  of  this  court 
There  is,  however,  nothing  in  the  record  to  indicate  that  these 
denials  were  not  regarded  sufficient  to  raise  an  issue  upon  the 
trial  of  the  case.  It  is  a  rule  of  practice  that,  "if  a  cause  is 
tried  upon  the  theory  that  the  answer  denies  the  allegations  of 
the  complaint,  the  plaintiff  will  not  be  permitted  to  object  to 
the  sufficiency  of  the  denials  for  the  first  time  in  the  appellate 
court."  (2  Estee's  Pleading  and  Practice,  3d  ed.,  467 ;  White 
V.  Sailroad  Co.,  BO  Cal.  417.) 

It  is  the  duty  of  the  court  to  find  the  facts,  upon  the  issues 
made,  according  to  the  evidence  given  at  the  trial,  and  the  pre- 
sumption of  law  is  in  favor  of  the  regularity  of  the  proceedings 
of  the  coort  trying  the  cause.  (Lows  v.  Turner.  1  Idaho,  107 ; 
Ooodman  v.  Milling  Co.,  1  Idaho,  131 ;  Hazard  v.  Cole  1  Idaho 
276.) 

In  the  absence  of  anything  in  the  record  indicating  that  these 
denials  were  not  accepted  as  suflicient  when  the  cause  was  tried^ 
we  find  no  error,  and  the  judgment  is  affirmed. 

Hays,  C.  J.,  and  Broderick,  J.,  concurring. 
Idaho,  Vol.  2—10 


CorGHANOCH  V.  Hopfman's  Estate.      [Sup.  CL 
Argument  for  AppetluDt. 


(FehrB«i7   17,    1887.) 

COFGHANOTJK  v.  HOFFMAN'S  ESTATE. 
[18  Pac.  231.] 
SouESTKAD — ExBMPTIOH. — Under  the  homestead  Uwb  of  thla  territory, 
page  627  of  our  Revised  Laws,  edition  of  1874-76,  the  widow  ma; 
■elect  a  homestead  after  the  death  of  her  husband  under  section 
1  of  said  act,  and  have  the  same  set  apart^  by  the  probate  court, 
for  the  benefit  of  herself  and  children,  under  section  4  of  said  act. 
Vfioow  Head  or  Familt  Undu  HouEarRAo  Act. — The  widow  is  the 
head  of  a  family  in  contemplation  of  the  flrat  section  of  said  act, 
and  the  heneflta  of  the  act  are  secured  to  her  aa  a  wife  aurriving 
her  huiband  by  aection  4  of  aaid  act. 

(Syllabus  by  the  ootcrt.) 

APPEAL  from  District  Court,  B<aBe  Counly. 

Qeorge  Aioslie,  for  Appellant. 
-  The  widow  could  acquire  no  homestead  interest  in  the  prop- 
erty until  an  order  of  the  probate  court  or  judge  was  made  set- 
ting it  apart  for  her.  It  diffors  from  the  case  of  a  homestead 
created  during  the  ezistence  of  the  community  by  a  compliance 
with  the  provisions  of  the  homestead  act  {Estate  of  Boland, 
48  Cal.  640-642  et  seq.)  The  probate  court  does  not  acquire 
jurisdiction  to  set  apart  a  homestead  for  the  surviving  wife, 
where  no  homestead  bad  been  selected  before  the  death  of  the 
husband,  unless  a  petition  therefor  is  filed.  {Cameto  v.  Dupuy, 
47  CaL  79.)  The  declaration  of  homestead  must  be  filed  du> 
jng  lifetime,  and  not  by  the  survivor.  {Estate  of  James,  33 
C(i.  4X6  et  seq.)  The  probate  court,  in  setting  apart,  for  the 
use  of  the  family  of  the  deceased  hosband  or  wife,  property 
which  had  been  dedicated  as  a  homestead  under  the  homestead 
act,  does  not  change  or  transfer  the  title,  nor  does  it  adjudi- 
cate the  question  of  title.  {Rich  v.  Tvbbs,  41  Cal.  34-36.) 
One  claiming  the  benefit  of  the  homestead  law  must  establish  a 
clear  case  within  its  proriaions.  {Tiltan  v.  Yignes,  33  La.  Ann. 
840;  Matten  v.  Shaeffer.  65  CaL  81,  3  Pac.  92;  Lord  v.  Lord. 
65  Cal.  84,  3  Pac  96.)  The  exemption  of  property  from  sale 
on  execution  is  a  personal  right,  which  the  debtor  may  waive  or 
claim  at  his  election.     {Borland  v.  O'Neal,  23  CaL  607.)'    Th» 


Feb.  1887.]     Cooohanoue  v.  Hoffman's  Estate.  291 

Opinion  of  the  Court— Buck,  J, 

homestend  rights  of  a  widow  and  children  are  determined  by 
the  conditions  existing  at  the  time  of  the  death  of  the  hneband 
and  father,  not  by  the  conditions  existing  at  the  time  of  the 
settlement  of  the  succession,  (Lessasuer's  Sitccession,  3'1  La, 
Ann.  1066.)  The  widow's  homestead  right  must  be  determined 
by  the  law  in  force  when  the  debts  were  contracted  against 
which  it  is  asserted.  (Boiling  v.  Jones,  67  Ala.  508.)  The  fact 
that  the  probate  court,  after  the  death  of  the  wife,  set  the  prop- 
erty apart  as  a  homestead  for  the  benefit  of  the  snrriving  hus- 
band and  children,  does  not  aSect  the  question.  (Watson  v. 
Creditors,  68  CaL  6S6-558.) 

C.  S.  Kingsley,  for  Bespondents. 

Section  123  of  the  Probate  Practice  Act  provides  for  the  set- 
ting aside  of  a  homestead,  either  under  the  general  homestead 
law  or  under  the  fifth  subdivision  of  section  1S6.  It  is  obliga- 
tory on  the  probate  court.  {Estate  of  Orr,  29  Cal.  101;  Estate 
of  Walley,  11  Nev.  260;  Estate  of  Wixon,  35  Cal.  320;  Estate 
of  Ballentine,  46  CaL  696;  Sulzberger  v.  Sulzberger,  60  CaL 
385;  Mamson  v.  Matvson,  60  CaL  639;  Estate  of  McCauley,  50 
CaL  Hi;Eproson  v.  Wheat.  53  CaL  715.)  If  the  widow  is  not, 
strictly  speaking,  "wife,"  she  is  at  least  the  "head  of  a  family." 
(Ellis  V.  White.  47  Cal.  73;  Estate  of  Walley,  11  Nev.  260;  Es- 
tate of  Busse.  35  Cal.  310.)  That  the  tract  included  in  the 
homestead  was  originally  two  farms  or  tracts,  divided  by  im- 
aginary lines,  does  not  affect  the  question,  so  long  as  they  are 
contiguous,  and  so  coimected  as  to  constitute  one  body.  (Mc- 
Donald V.  Badger.  23  CaL  393,  83  Am.  Dec  123;  Clarke  v. 
Shannon.  1  ISev.  668.)  It  need  not  have  been  taken  or  selected 
before  the  death  of  the  husband.  (Estate  of  Bvsse,  36  CaL 
310.)  But  may  be  made  at  any  time  before  sale  on  execution. 
(Hawthorne  v.  Smith,  3  Nev.  188,  93  Am.  Dec.  397;  Estate  of 
Walley.  11  Nev.  260 ;  Estate  of  Boland,  43  Cal.  640.)  It  may 
be  taken  for  property  which  the  husband  acquired  before  mar- 
riage. (Revalk  v.  Kraemer,  8  Cal.  66,  68  Am.  Dea  304;  Qee 
V.  Moore.  U  OaL  472.) 

,  BUCK,  J. — ^Appeal  from  a  decree  of  the  district  court,  con- 
firming an  order  of  the  probate  court  of  Boise  county,  setting 
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aside  three  himdred  and  serenteen  acres  of  land  as  a  homestead, 
upon  petition  of  Ella  M.  Hoffman,  widow  of  Fred  Hoffman,  de- 
ceased, under  section  4,  page  629  of  the  Revised  I^ws  of  Idaho. 
The  section  reads  as  follows :  "The  homestead,  and  other  prop- 
erty exempt  from  forced  sale,  of  either  husband  or  wife,  may  he 
set  apart  by  the  probate  court  for  the  benefit  of  the  surviving 
husband  or  wife,  and  bis  or  her  legitimate  children."  Section 
1  of  the  same  act  (Bevieed  Lawd,  C27)  provides  that  "the  home- 
Btcad,  consisting  of  a  quantity  of  land,  together  with  the  dwell- 
ing thereon,  and  its  appurtenances,  not  exceeding  in  value  the 
sum  of  $6,000,  to  be  selected  by  the  husband  and  wife,  or  either 
of  them,  or  the  head  of  a  family,  sball  not  be  subject  to  forced 
sale  on  execution,"  etc.  The  section  further  provides  that  said 
homestead  shall  be  selected  by  a  written  declaration,  and  re- 
corded  as  A  conveyance  affecting  real  estate,  and  after  said  re- 
cording the  husband  and  wife  shall  be  deemed  to  hold  said 
premises  as  joint  tenants. 

It  is  argued  by  appellant  that  a  homestead,  set  aside  to  the 
widow,  must  be  limited  to  twenty  acres,  under  section  126, 
chapter  fi,  of  the  probate  act  (page  262  of  our  Revised  Laws). 
That  section  provides  that,  '"if  there  is  no  law  in  force  exempt- 
ing property  from  execution,  a  homestead,  consisting  of  a  quan- 
tity not  exceeding  twenty  acres,"  etc.,  "shall  be  set  apart  for  the 
use  of  the  widow  and  children,  and  shall  not  be  subject  to  ad- 
ministration." In  our  territory  there  is  an  exemption  law,  and 
therefore  said  section  126  of  chapter  5  is  not  applicable  to  the 
case  at  bar. 

It  is  claimed  by  appellant  that  deceased,  Hoffman,  having 
neglected  to  claim  his  homestead  while  living,  he  had  no  real 
estate  exempt  from  execution  at  the  time  of  his  death,  and 
therefore  there  was  no  homestead  exempt  from  forced  sale  at 
the  time  of  his  do«th  which  could  be  set  apart  to  his  widow  and 
children.  This  construction  seems  too  literal  to  be  in  harmony 
with  the  spirit  of  our  homestead  laws.  Homestead  and  exemp- 
tion laws  are  construed  liberally,  as  a  protection  of  the  imfor- 
ttmate.  (Horer  on  Judicial  Sales,  sees.  1354,  1355;  Woodward 
V.  Murray,  18  Johns.  400 ;  Conklin  v.  Foster,  57  HI.  104 ;  Eneet- 
tle  V.  Newconib,  22  N.  Y.  249,  78  Am.  Dec.  186.)  It  is  ad- 
mitted in  this  case  that  neither  the  deceased,  Hoffman,  nor  his 
wife  had  made  a  selection  of  a  homestead  under  the  statute 
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prior  to  hie  death;  but  that,  after  his  death,  and  prior  to  the 
order  of  the  probate  court  appealed  from,  the  widow,  Ella  M. 
Hoffman,  made  the  declaration,  and  had  the  same  recorded  as 
provided  by  law.  It  is  claimed,  however,  by  appellant  that  the 
widow  is  not  a  wife  in  contemplation  of  statute,  nor  is  ahe  the 
head  of  a  family  under  the  contemplation  of  the  homeetead  law. 
It  is  admitted  that  the  widow  is  the  mother  of  three  children, 
all  of  whom  are  living  with  her,  end  dependent  upon  her  for 
support.  We  think  that  she  is  clearly  the  head  of  the  family, 
and  entitled  to  exercise  her  right  to  select  a  homestead  at  any 
time  before  the  property  ia  dispoited  of  by  forced  sale  or  other- 
wise. {Hawthorne  v.  Smith,  3  Nev.  182,  93  Am.  Dec.  397; 
Estate  of  Walley,  11  Nev.  2(j0;  Rorer  on  Judicial  Sales,  sees. 
1358,  1359.)  In  the  case  at  bar  she  did  so  after  the  death  of 
her  husband,  and  during  the  course  of  administration  of  his  es- 
tate.    We  think  she  was  entitled  bo  to  do. 

It  ia  contended,  however,  by  appellant,  that,  admitting  that 
the  aelection  of  a  homestead  was  valid,  under  the  first  section 
of  the  homestead  act,  yet,  being  a  widow,  she  is  not  a  wife,  and 
section  4  does  not  authorize  the  homestead  to  be  set  off  to  her 
as  the  bead  of  the  family  by  the  probate  court.  We  think  this 
.  construction  inconsistent  with  the  spirit  of  homestead  or  ex- 
emption laws.  The  statute  reads  in  terms  that  the  homestead, 
etc.,  may  be  act  apart  for  the  benefit  of  the  surviving  husband 
or  wife.  Perhaps  the  meaning  would  have  been  better  expressed 
by  transposing  the  words  so  that  it  would  read  "for  the  benefit 
of  the  husband  or  wife  surviving."  But  it  cannot  be  presumed 
that  the  legislators  intended  to  limit  the  benefits  of  this  section 
to  the  husband,  and  deprive  the  widow  of  it,  when  she  needed 
it  most.  Indeed,  the  construction  contended  for  would  deprive 
the  husband  surviving  the  wife  of  the  homestead,  as  well  as  the 
mte  surviving  the  husband,  and  the  section  would  be  without 
force  or  meaning.  We  deem  it  unnecessary  to  discuss  the  prin- 
ciples involved  in  this  ease  at  length,  as  we  are  informed  tba't 
in  the  revision  of  our  laws  which  will  take  effect  on  the  1st  of 
June,  1887,  important  changes  have  been  made  in  the  sections 
considered  in  this  case. 

Judgment  is  afGrmed. 

HajB,  C.  J.,  and  Broderick,  J.,  concur. 
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(Tebrnary  21,  16ST.)' 

GOLDSTEIN  t.  KRAUSE  et  al. 

[13  Pac  232.] 

FlEADnroB — Sham  Anevxa — Test. — An  anBwer  taking  laaue  onlf  oa 

an  immaUriftl  issue  at  the   complaint   is   frifolons,  and   may  bo 

stridnq  out  on  that  ground.     Falsity  la  the  teat  of  a  sham  anawtTr 

and  trhera  shown  to  be  sham  bj  this  test  may  be  stricken  out. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Shoehone  County. 

Charles  W.  O'Neil,  for  Appellants. 

A  sham  answer  is  one  vbicli  is  good  in  form,  but  false  in 
fact,  such  falsity  being  proven  by  the  failure  of  the  defendants 
to  deny  the  truth  of  the  matters  net  up  in  the  afiSdavits  in  sup- 
port of  the  motion  to  strike.  (Oostorfs  v.  Taafe,  18  Cal.  383; 
Fay  V,  Cobb,  51  Cal.  313;  Arata  v.  Mining  Co.,  65  Cal.  340,  4 
Pac.  195.)  The  anfiwer  was  pleaded  in  good  faith,  and,  if  suf- 
ficient in  law,  it  should  have  been  demurred  to.  If  true,  it  was 
a  good  defense.  (Waples  on  Attachments,  p.  808,  note  2;  citing 
Burton  V.  Wynne,  55  Ga.  651;  C'lough  v.  Buck,  6  Neb.  343;  2  . 
Wade  on  Attachments,  aces.  460,  462;  Bills  v.  Bank,  89  N.  Y. 
349.) 

W.  W.  Woods,  for  Sespondent 

If  the  plea  is  false,  the  striking  out  is  not  an  invasion  of 
the  trial  by  jury.  {Coykendall  v.  Robinson.  39  N.  J.  L.  98.) 
Fraud,  as  a  defense,  must  be  specially  pleaded.  (CkurckUl 
V.  Anderson,  66  CaL  65;  McKiernan  v.  Lenzen,  5G  Cal.  61; 
McCreary  v.  Marston,  66  CaL  403 ;  Brodrib  v.  Brodrib,  56  CaL 
666 ;  Hayward  v.  Rogers,  63  CaL  349. 

HAYS,  C.  J. — This  action  was  brought  upon  a  promissory 
note.  The  complaint  alleges  the  making  and  delivering  of 
the  note  to  one  Henry  Bernstine,  by  the  defendants,  who 
were  copartners,  under  the  firm  name  of  Krause  &  Bochm,  and 
that  the  same  became  dne  on  the  twenty-third  day  of  August, 
1884,  and  had  not  been  paid;  that  prior  to  the  maturity  of 


Feb.  1887.]  Goldstein  v.  Kbacse.  295 

Opinion  of  th«  Court — Hays,  C.  J. 

the  note  Henry  BemBtiiie  duly  indorsed  and  delivered  the 
note  to  this  plaintifF,  who  has  ever  since  been  the  owner  and 
holder  of  the  note.  Defendants,  Erause  &  Boehm,  answering, 
admit  the  partnership;  the  making  and  delivering  of  the  note; 
that  the  same  became  due  and  owing  August  23,  1884,  and 
that  the  same  is  not  paid ;  but  deny  that,  prior  to  August  20, 
1884,  Henry  Bemstine  indorsed  and  delivered  the  note  to  this 
plaintiff,  and  that  the  plaintiff  is  the  owner  and  holder  of  the 
same.  And  for  further  answer  allege  that,  on  the  thirteenth 
day  of  August,  1885,  Corbit  and  Mackay  sued  Henry  Bern- 
etine,  and  gamisheed  these  defendants,  and  thereby  attached 
the  money  due  upon  said  note.  Corbit  and  Mackay  intervened, 
and  set  out,  in  their  complaint,  as  interveners,  in  substance, 
what  had  been  alleged  in  the  answer.  Plaintiff  demurred  to 
this  complaint,  and  the  demurrer  was  sustained.  Upon  motion 
of  plaintiff,  the  answer  was  stricken  out  as  sham  and  irrele- 
vant, and  judgment  was  entered  in  favor  of  plaintiff,  from  which 
an  appeal  is  brou^^t. 

Section  250  of  our  Code  of  Civil  Procedure  provides:  "Sham 
and  irrelevant  answers,  and  irrelevant  and  redundant  matter 
inserted  in  a  pleading,  may  be  stricken  out  upon  such  terms 
as  the  court  may,  in  its  discretion,  impose."  Under  this  sec- 
tion, a  court  may  strike  out  a  whole  answer  as  irrelevant  or 
as  sham.  By  reference  to  the  pleadings,  it  will  be  observed  that 
the  defendants  admit  that  the  note  became  due  August  23d; 
but  they  deny  that  it  was  indorsed  and  delivered  to  plaintiff 
prior  to  August  20th.  This  is  equivalent  to  an  admission 
that  it  was  indorsed  and  delivered  prior  to  its  maturity.  But 
defendants  deny  that  plaintiff  is  the  owner  and  holder  of  the 
note.     This  is  the  only  question  raised  by  the  answer. 

A  frivclons  answer  is  one  which  denies  no  material  averment 
in  the  complaint,  and  which,  if  admitted  to  be  true,  does  not 
constitute  any  defense  to  the  plaintiff's  cause  of  action. 
(2  Waifs  Practice,  492,  and  cases  there  cited.)  An  answer 
taking  issue  only  on  an  immaterial  averment  in  the  complaint 

,  is    frivolous.     {Fairckild  v.  Railroad    Co.,  15  N.  Y.  337,    69 
Am.  Dec.  606.)     In  Wedderepoon  v.  Rogers,  33  Cal.  569,  the 

"court  says:  "The  averment  that  the  plaintiff  was  the  owner  of 
the  note  is  not  an  averment  of  an  issuable  fact.     It  is  but  the 
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averment  of  a  conclusion  of  law,  wMch  follows  from  the  other 
facta  averred.  It  was  immaterial,  and  might  have  been  omit- 
ted. The  conclusion  of  law  necessarily  followed  from  the  other 
facts  stated."  Tested  by  these  rules,  this  answer  was  friv- 
olous. Falsity  is  the  principal  el^nent  of  a  eham  answer.  (3 
Waifs  Practice,  488,  and  cases  cited.) 

The  plaintiff  properly  proceeded  upon  proof  furnished  the 
court  below,  in  accordance  with  the  practice,  to  thus  test  the 
answer.  The  court  there  found  the  answer  to  he  sham — we 
think  rightfully,  unless  it  may  be  said  it  was  so  irrelevant  that 
it  could  not  be  aham.     But  it  was  properly  stricken  out. 

It  is  unnecessary  to  go  into  a  discassioo  of  the  propriety  of 
sustaining  the  demurrer.  The  intervening  complaint  was  in- 
sufficient, and  the  demurrer  was  properly  sustained. 

Judgment  affirmed. 

Back  and  Broderick^  JJ.,  concorring. 


(Febrnarj  £1,  1887.) 

BERET  T.  ALTTJRAS  COUlfTY. 
[13  Fae.  233.] 
ExocPTioir  TO  Obdcb  ButnAnnma  Duiubber. — An  exception  deemed  to 
luva  been  taken  to  tlLe  order  MiBtuning  a  demurrer  ehould  hsve 
been  settled  in  a  bill  of    exceptions  and    brought    to  ^^'^  court. 
When  it  is  not  dono  the  oourt  will  not  consider  it. 
(Sfllabu*  t^  the  court.) 

APPEAL  from  Disbict  Court,  Alturas  County. 

J.  H.  Harris,  for  Appellant. 

No  authorities  cited  on  point  decided. 

Bichard  Z.  Johnson,  Attorney  General,  for  Respondent. 

That  the  exceptions  which,  by  section  403  of  the  Code  of 
Civil  Procedure,  the  adverse  party  is  deemed  to  have  taken, 
"cannot  be  considered  on  appeal   without   being   incorporated 
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into  a  bill  of  exceptions,  and  thus  made  a  part  of  the  judgment- 
roll."  {Guthrie  v.  Phelan,  ante,  p.  96,  6  Pac.  107,  109;  Guth- 
rie V.  Fisher,  ante,  p.  Ill,  6  Pac.  Ill ;  Purdum  v.  Taylor,  ante, 
p.  167,  9  Pac.  607;  Fax  v.  West,  1  Idaho,  782.) 

HATS,  C.  J. — The  plaintiff  commenced  his  action  in  the 
district  court.  Defendant  demurred  to  the  complaint,  for  the 
reason  that  it  did  not  state  fa^ts  Bufficient  to  constitute  a  cause 
of  action.  The  demurrer  was  etiEtalned.  Plaintiff  not  amend- 
ing, a  jndgmeait  was  entered  in  favor  of  defendant,  from  which 
judgment  plaintiff  appealed.  Ho  bill  of  exceptions  was  settled, 
and  none  ia  brought  to  this  court.  We  had  supposed  the  prac- 
tice to  be  settled  in  this  territory  that  the  exceptions  which, 
by  section  403  of  the  Code  of  Ciril  Procedure,  the  adverse  party 
ia  deemed  to  hare  taken,  cannot  be  considered  on  appeal  with- 
out being  incorporated  into  a  bill  of  exceptions,  and  thus  made 
a  part  of  the  judgment-roU.  (Fox  v.  West,  1  Idaho,  785J; 
Guthrie  v.  Phelan,  ante,  p.  95,  6  Pac  107;  Guthrie  v.  Fisher, 
ante,  p.  Ill,  6  Pac  111;  Purdum  v.  Taylor,  ante,  p.  167,  9  Pac. 
607.) 

Many  questions  of  practice  hgye  been  settled  here.  They 
should  be  observed  by  the  profession,  and  adhered  to  by  the 
courts,  unless  changed  by  legislative  enactment.  Prudence 
would  seem  to  dictate  the  necessity  of  a  careful  obaervance  of 
them,  as  the  danger  of  looking  too  far  from  home  for  rules  of 
pnctice  must  be  apparent  to  the  thoughtful  practitioner. 

The  record  failing  to  bring  before  us  the  points  discaesed, 
and  no  error  being  apparent,  the  judgment  must  be  affirmed. 

Buck  and  Broderick,  JJ.,  concurring. 


Peoplb  v.  Abubtbonq.  [Sup.  Ct 

pinion  of  th«  Court — ^Buck,  J, 


(Pebmarr  21,  1887.> 
PEOPMl  V.  ARMSTRONG. 

[13  Pac.  342.] 

CsiMINiX  Fracticb — Cbaixbkok  to  Fakel. — The  intentional  omission 
of  the  eheriff  to  Bnoimon  a  juror  duly  dr*.vn  ia  a  good  cause  of 
challenge  to  the  panel  of  the  triil  jury.  (Criminal  Practice  Act, 
MC.  322.) 

EzcEpnoK  TO  CHALUtNOB— Etfect. — An  exception  to  the  challenge  to 
the  panel  admits  the  facts  stated  therein.  Such  exception  in  onr 
criminal  practice  has  the  same  relation  to  the  denial  of  the  chal- 
lenge as  a  demurrer  to  a  complaint  has  to  the  denials  in  the  answer 
in  our  dril  practice. 

(Syllabus  1^  the  court.) 

No  briefs  filed  in  this  caee. 

BUCK,  J. — The  defendant  was  indicted  at  the  October  term, 
18S6,  for  the  crime  of  murder  in  the  Siat  degree,  and  charged 
therein  with  the  killing  of  one  Fanl  Klubert  on  the  twenty- 
Eecond  day  of  August,  1886.  When  the  cause  was  called  for  trial, 
the  defendant,  by  his  attorneys,  Kingsbury  &  McGowan,  inter- 
posed a.  challenge  ot  the  panel  of  the  trial  jury,  and  specified, 
OB  the  facte  constituting  the  gronndg  of  said  challenge,  "that  the 
eherifF  had  purposely  omitted  to  summon  one  L.  H.  Mclrring, 
a  trial  juror  drawn  to  serve  at  said  term  of  court,  and  whose 
name  was  on  the  list  of  jarors  given  to  the  sheriff  to  be  sum- 
.moned  as  said  juror."  To  such  challenge,  N.  M.  Buick,  the  dis- 
trict attorney  for  Alturas  county,  excepted,  and  the  Bame 
having  been  submitted  to  the  court  was  overruled,  to  which 
ruling  the  attorneys  for  the  defendant  excepted,  and  the  cause  is 
brou^t  into  this  court  on  a  bUl  of  exceptions.  The  record  con- 
tains much  other  matter;  but,  as  the  conclusion  of  the  court 
upon  said  assignment  of  error  is  decisive  of  the  case,  it  will 
not  be  necessary  to  consider  the  other  specifications  of  error. 

The  appeal  having  come  into  this  court,  the  attorney  general 
stated  that,  upon  examination  of  the  record,  he  was  of  the 
opinion  that  the  said  assignment  of  error  was  well  taken,  and 
moved  that  the  cause  he  placed  upon  the  calendar,  the  judgment 
be  reversed,  and  the  case  remanded  for  a  new  trial.    By  consent 
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of  the  attomeje  for  the  defendant  the  said  motion  was  submitted 
withoTit  argument. 

Our  Criminal  Practice  Act  (Eev.  Laws  1874-75,  p.  409), 
provides  as  follows:  "Sec.  324.  If  the  suEEciency  of  the  facts 
alleged  as  a  ground  of  challenge  be  denied,  the  adverse  party  may 
except  to  the  challenge.  Sec.  325.  Upon  the  exception,  the 
court  shall  proceed  to  try  the  sufficiency  of  the  challenge,  as- 
suming the  facts  alleged  therein  to  be  trua  Sec.  336.  If,  on 
tiie  exception,  the  court  deem  the  challenge  sufficient,  it  may, 
if  justice  require  it,  permit  the  party  excepting  to  withdraw  his 
exception,  and  to  deny  the  facte  alleged  in  the  challenge.  If 
the  exception  be  allowed,  the  court  may  in  like  manner 
permit  the  amendment  of  the  challenge.  Sec.  337.  If  the 
challenge  be  denied,  the  ....  court  shall  proceed  to  try  the 
question  of  fact."  Section  322  specifies  the  intentional  omis- 
sion of  the  sheriff  to  summon  one  or  more  jurors  drawn  as  a 
good  cause  of  diallenge  to  the  panel. 

An  exception  to  a  challenge  in  our  criminal  practice  is  prac- 
tically a  demurrer  thereto,  and  admits  the  facts  stated  therein. 
An  exception  to  a  challenge  and  a  denial  of  it  has  sometimes 
inadvertently  -  been  confounded  as  meaning  the  same  thing. 
This  seems"  to  have  been  so  regarded  by  the  district  attorney 
in  the  case. at  bar.  An  inspection  of  the  statute,  however,  in- 
^cates  that  they  bear  the  same  relation  to  each  other  in  our 
criminal  practice  as  the  demurrer  to  the  coniplaint  and  denials 
in  the  aosver  do  in  our  civil  practice.  ITie  district  attorney 
having  failed  to  deny  the  challenge,  the  facts  stat«d  therein 
were  admitted.  The  intentional  omission  of  the  sheriff  to  sum- 
mon the  juror  Mclrving  was  thereby  admitted ;  and,  euch  omis- 
sion being' designated  as  a  ground  of  challenge  by  section  328 
of  our  Criminal  Practice  Act,  it  was  a  good  cause  of  challenge 
to  the  panel,  and  the  challenge  should  have  been  sustained. 
The  motion  is  granted,  judgment  reversed,  and  the  cause  re- 
manded for  a  new  triaL 

Hays,  C  J,,  and  Broderick,  J.,  concur. 
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(February  21,  1887.) 

HOPKINS  T.  UTAH  NORTHERN  RAILWAY  COMPANT. 

[13  Pac.  343.] 

COKTBIBtiTORT  NESUGEncE. — Wbere  suit  is  brought  against  a  railwaj 
company  to  recover  damages  for  injured  property,  by  reason  of 
the  uegligeuee  of  the  agent  or  servants  of  the  company,  and  de- 
fendant relies  on  such  contributory  negligence  of  the  plaintiff  or 
his  serrants  as  to  prevent  a  recovery,  this  is  B  defense  to  be  es- 
tablished by  the  defendant. 

Bulk  or  Etidencx. — It  fa  a  general  rule  that  the  defendant  should  not 
open  the  defense  by  cross-examination  of  plaintiff's  witnesses, 
but  the  application  of  this  rule  must  rest  largely  in  the  sound 
discretion  of  the  trial  court. 

IncOHPLETE  Beoobd— PKEBUMFnoRS. — Where  a  refusal  to  give  instruc- 
tions requested  by  a  party  is  assigned  as  error,  this  court  will 
look  into  the  entire  charge  to  determine  whether  such  refusal  was 
prejudicial,  and  where  the  record  shows  that  a  charge  was  given 
which  is  not  brought  here  for  consideration,  it  will  he  presumed 
that  the  trial  court  gave  all  the  instructions  necessary  to  assist 
the  Jury  in  arriving  at  a  just  and  proper  verdict. 
(Syllabus  by  the  wurt.) 

APPEAL  from  Histrict  Court,  Bingham  County. 

P.  L.  Williams  and  Homer  Stull,  for  Appellant. 

It  is  not  neceBsary  to  plead  contributory  negligence  in  or- 
der to  prove  it,  and  especially  is  this  true  where  the  plaintiff 
has  alleged  that  he  is  without  fault,  and  tiiis  is  denied  by  the 
answer.  (I'omeroy's  Remedies,  sees.  642,  670-575,  inclusive; 
Railway  Co.  v.  Shacklet^  12  Am.  &  Eng.  R.  R.  Caa.  166; 
Mateet  v.  Railway  Co.,  64  Iowa,  316,  20  H.  W.  717.) 

Smith  &  Wright,  for  Respondent. 

New  matter  is  that  which,  under  the  rule  of  evidence,  the 
defendant  must  affirmatively  eetablieh.  If  the  onus  of  proof 
is  thrown  upon  the  defendant,  th&  matter  to  be  proved  by  him 
is  new  matter.  All  new  matter  of  defense  must  be  stated  in 
the  answer,  {Bailvtay  Co.  v.  Crawford,  1  Idaho,  770;  Piercy 
V.  Sabin,  10  Cal.  22,  70  Am.  Dec.  692;  Glaxtr  v.  Clift,  10  Cal. 
304;  CoUs  v.  Soulaby,  81  Cal.  60.) 
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BEODEEICK,  J. — This  action  is  to  reco?er  damages  for 
killing  a  team  of  horees,  and  the  destruction  of  a  wagon  and 
hamese  of  the  jdaintiff,  which  is  alleged  to  have  been  caused 
by  the  negligence  of  the  defemJant  company,  about  the  first 
day  of  November,  1886,  near  Blackfoot,  in  this  territory.  The 
complaint  aUeges,  in  substance,  that  defendant  was  a  corpora- 
tion, duly  incorporated,  etc.;  that  plaintiff  was  the  owner  of  a 
team  and  wagon  worth  $450 ;  that,  at  a  time  and  place  named, 
the  team  and  wagon  were  negligently  ruo  against  and  over  by 
defendanfe  locomotive,  the  team  killed,  and  wagon  and  har- 
ness damaged;  that  the  accident  happened  through  no  fanlt  of 
plaintiff,  but  resulted  from  the  carelessness  and  negligence  of 
the  agents  and  servants  of  the  defendant;  and  that  by  reason 
of  such  negligence  the  plaintiff  was  damaged  in  the  sum  of 
$350.  The  defendant  answered,  denying  specifically  each  alle- 
gation of  the  complaint  except  that  defendant  was  a  corporation. 
In  May,  1886,  the  case  was  tried  before  the  court  with  a  ]ury,' 
which  resulted  in  a  verdict  and  judgment  in  favor  of  the  plain- 
tiff for  $235  and  costs.  The  defendant  moved  for  a  new  trial. 
Motion  overruled  by  the  court,  and  from  this  order  and  the 
judgment  the  defendant  appeals,  and  assigns  as  error:  1. 
That  the  evidence  is  insufBcient  to  justify  the  verdict  of  the 
jury,  in  this:  That  it  does  not  show  that  the  defendant  was 
negligent  in  the  premises,  or  that  any  negligence  on  its  part 
caused  the  injury  complained  of,  and  constituting  the  cause 
of  action  herein;  and  in  that  it  does  show  that  the  plaintiff's 
servant,  Charles  Chestine,  who  was  driving  the  team,  was  neg- 
ligent in  not  looking  along  the  track  to  discover  the  approach 
of  an  engine  as  he  neared  the  crossing,  and  that  his  negligence 
in  that  connection  caused,  or  contributed  to  cause,  the  injury 
complained  of;  3.  Errors  in  law  occurring  at  the  trial,  and  ex- 
cepted to  by  defendant,  in  excluding  certain  evidence  sought  to 
be  introdneed  by  cross-examination  of  plaintiff's  witnesses;  3 
That  the  court  erred  in  refusing  to  give  certain  instructions  to 
the  jury  requested  by  defendant's  counsel. 

The  evidence  is  undisputed  that  the  team  and  the  train  were 
■  coming  from  the  nortii;  that  the  train  was  running  at  rapid 
speed;  that  the  highway  upon  which  the  team  was  moving,  for 
some  distance  above  the  crossing,  runs  nearly  parallel  with  de- 
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fendanfs  road;  that  about  €ighty  rods  above  the  crossing  was 
a  wMetliog-post;  that  the  accident  happened  at  the  crossing, 
and  at  the  time  stated  in  the  complaint.  The  mles  of  defend- 
ant in  force  at  the  time  of  the  alleged  accident  were  identified 
and  received  in  evid^ice  at  the  trial,  but  do  not  appear  in  the 
record.  The  case  seems  to  have  been  tried,  however,  on  the 
theory  that  the  rules  required  the  whistle  sounded  when  a  train 
was  nearing  a  crossing,  and  we  think  there  is  sufficient  proof 
in  the  record  from  which  we  may  infer,  for  the  purpoees  of 
this  appeal,  that  this  was  the  requirement  of  the  rule.  Each 
party  introduced  evidence  before  the  court  and  jury  as  to 
whether  or  not  the  whistle  was  sounded,  or  other  signal  given, 
before  the  engine  reached  the  crossing,  and  on  this  question 
there  seems  to  have  been  a  substantial  conflict  in  the  testimony, 
all  of  which  was  submitted  to  tiie  jury,  and  the  question  is  seU 
tied  by  the  verdict. 

*  But  it  is  contended  that,  even  though  the  defendant  was  neg- 
ligent, that  the  plaintifE,  by  the  carelessness  of  his  servant  who 
was  at  the  time  in  charge  of  the  team,  contributed  to  the  re- 
sult and  injury,  and  that,  therefore,  the  defendant  is  not  lia- 
ble. In  this  case  the  burden  was  on  the  plaintiff  to  prove,  in 
the  first  instance,  that  his  property  was  injured  and  destroyed, 
for  which  he  seeks  redrees,  and  that  such  injury  was  done  by 
the  locomotive  of  the  defendant  at  or  about  the  time  and  place 
chuged  in  the  complaint,  and  that  such  injury  was  the  result 
of  negligence  of  the  agents  and  servants  of  the  defendant. 
These,  facts  proven,  with  the  amount  of  damages  sustained, 
made  a  prima  fade  case  for  the  plaintiff.  Then  the  burden 
shifted  to,  and  was  cast  on,  the  defendant  to  overeome  the 
case  made  by  the  plaintiff,  by  showing  that  the  agents  and  ser- 
vants of  defendant  were  on  this  occasion  exercising  due  care 
and  caution;  or,  if  it  relied  on  such  contributory  negligence 
of  the  plaintiff  or  his  agent  as  to  prevent  a  recovery  of  judg- 
ment by  plaintiff,  ttat  was  a  defense  to  be  proven  and  estab- 
lished by  def^dant.  (Railway  Co.  v.  Qladmoa,  16  WalL  401* 
Railroad  Co.  v.  Boret/9S  U.  S.  291.)  We  are  aware  that  there 
has  been  a  contrariety  of  opinion  on  this  question,  but  we  are- 
entirely  satisfied  witii  the  rule  as  settled  by  the  above-cited 
authorities. 
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We  gee  no  error  in  the  ruling  of  the  trial  court  in  excluding 
the  evidence  sought  to  be  adduced  by  the  defendant  by  cposb- 
examtnation  at  plaintiff's  vitnesEee  as  tending  to  show  con- 
tributory negligence  on  the  part  of  plaintiff's  servant  It  is  a 
g^ieml  rule  that  the  defendant  should  not  open  his  case  by  a 
-croae-examinatioD  of  plaintiff's  witnesses;  but  the  application 
of  this  rule  must  necesearily  rest  largely  in  the  Bound  discr^ 
Kon  of  the  trial  court  The  record  Bhowe,  however,  that  the 
defendant,  to  make  out  its  defense,  was  permitted  to  introduce 
all  evidence  offered  aa  to  the  n^ligence  of  plaintiff's  servant, 
and  this  question  was  also  submitted  to  the  jury.  In  this  state 
of  the  case  it  is  mmecessary  to  determine  here  whether,  un- 
der our  practice^  the  defendant  should  have  pleaded  contributor; 
negligence  as  a  predicate  for  the  proof  on  tiiis  point  or  not. 

The  remaining  question  is  as  to  the  instructions  requested 
by  defendant's  counsel,  and  refused  by  tiie  court.  Counsel  con- 
tend that  the  evidence  shows  that  the  accident  happened  in  a 
level,  open  country,  where  there  was  no  obstruction  to  prevent 
the  driver  from  seeing  the  approaching  engine  in  time  to  have 
stopped  or  turned  aside,  and  thus  have  avoided  the  collision; 
and  that  the  instructions  refused  were  proper,  and  should  have 
been  given  to  direct  the  attention  of  the  jury  te  these  facts. 
It  is  doubtless  the  duty  of  a  person  approaching  a  rnilroad 
crossing  to  listtai  and  look  if  he  is  in  a  position  where  looking 
will  avail  him ;  and  if,  under  all  the  circumstances,  he  has  rea- 
son to  suspect  or  apprehend  danger,  and  does  not  use  his  senses, 
but  heedlessly  goes  on,  and  is  injured  in  person  or  p^pertf, 
he  alone  is  responsible  for  the  consequences  of  such  negligence. 
-But  in  this  case  the  teamster  was  driving  in  advance  of  the 
approaching  train,  vritii  his  back  toward  i^  and  he  testifies,  in 
substance,  that  he  heard  no  signal  of  any  kind,  and  saw  nothing 
to  indicate  danger  until  within  a  short  distance  of  the  crossing, 
and  where  the  highway  gradually  turned  toward  the  crossing, 
and  that  then  and  there  the  horsee  became  affrighted,  and  com- 
menced jumping  and  plunging  toward  the  crossing;  that  he 
was  wholly  unable  to  stop  or  manage  them;  that  he  finally 
sprang  out  of  the  wagon  in  time  to  save  himself  harmless; 
that  the  collision  took  place;  that  the  horses  were  killed,  and 


804  HopsiHs  V.  Utah  Nobthehn  Rt.  Co.     [Sup.  Ct 

OpinioD  of  the  Court — Broderick,  J. 

the  wagon  and  hamees  destroyed.  There  la  other  eridence 
which  corroborates  this  testimony. 

The  trial  court  is  required  to  give  each  instractiona  aa  are 
applicable  to  the  iaeuea  and  facts  of  each  case,  but  is  not  re» 
quired  to  state  propositions  of  law,  however  «ound  they  may 
be,  which  are  not  applicable,  and  will  not  aid  the  jury  in  reach- 
ing a  correct  conclusion.  {Railroad  Co.  v.  Horst,  93  V.  8.  291; 
United  States  v.  Camp,  ante,  p.  231,  10  Pac.  2S6.) 

The  record  shows  that  an  inatruction  defining  n^ligence, 
etc.,  was  given,  which  nowhere  appears  in  the  transcripb.  It 
has  been  held  by  this  court  that,  in  determining  whether  an 
instruction  given  was  preindicial,  the  entire  charge  should  be 
looked  into;  and  if  the  charge,  as  a  whole,  fairly  presented 
the  case  to  the  jury,  that  the  verdict  would  not  he  disturbed. 
{People  V.  Bernard,  ante,  p.  193,  10  Pac.  30.)  The  same  rule 
will  apply  where  instructions  are  refused.  The  reason  for  the 
rule  is  apparent. 

We  are  here  asked  to  revene  a  judgment  because  certain 
instructions  calling  the  attention  of  the  jury  to  the  alleged  n^- 
ligence  of  the  plaintiff  were  refused,  and  it  appears  from  the 
.  record  that  an  instruction  was  given  by  the  court,  of  its  own 
motion,  on  this  question;  but  the  instruction,  as  given,  is  not. 
brought  here  for  our  examination.  Every  intendment  is  in 
favor  of  the  judgment,  and  the  regularity  of  the  proceedings; 
and  the  presumption  is,  until  the  contrary  appears,  that  the 
court  gave  the  instmctions  necessary  and  proper,-  under  the 
facts  of  the  case,  to  assist  the  jury  in  arriving  at  a  just  verdict. 
This  presumption  cannot  be  overthrown  by  a  partial  view  of 
the  iostructions  given.  Those  not  given  may  have  been  r^ 
fused  for  the  Teaeon  that  they  had  been  substantially  given.  If 
so,  the  court  was  not  bound  to  repeat  them. 

No  error  appearing,  the  judgment  is  affirmed. 

Haye,  C.  J.,  and  Buck,  J,,  concurring. 
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(Fcbnury  21,  1887.) 

BOWMAN  ET  AL.  T.  ATEES. 

[13  Pm.  346.] 

FunmraB  that  Dos't  Fdid. — Wbere  the  findings  of  fkct  an  not  n- 

aponeire  to  the  material  isEuen,  and  are  to  uncertain  that  thef 

would  not  warrant  a  judgment  thereon,  th«  east  ihould  be  revenad. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Ada  County. 

Bromback  &  I^mb,  for  Appollaiit. 

The  rule  ie  that  full  findrngs  are  required  upon  every  mate- 
rial iBsne  without  any  request  therefor,  and  without  any  ex- 
ceptions on  account  of  defects.  And  if  any  material  iBBne 
is  left  unfound,  it  ia  ground  for  reversal  of  the  judgment. 
(Knight  v.  Roche,  fi6  CaL  17;  Bradg  v.  Bartlett.  66  Cal.  364; 
(Bilings  v  Everett.  52  Cal,  661 ;  Cummings  v.  Peters,  56  CaL 
697 ;  Sveraon  v.  Hayhew,  67  Cal.  144 ;  Packard  v.  Johnson,  67 
CaL  379;  Speegle  v.  Leese,  51  CaL  415;  Ilarris  v.  Bums,  61 
hell  V.  Bachman.  49  Cal.  367;  N.  P.  E.  R.  Co.  v.  Beynoldt, 
.60  Cal.  90;  Dowd  v.  Clarke,  61  CaL  263;  Einaey  v.  Oreen,  61 
Cal  379;  Speegle  v.  Leete,  61  CaL  416;  Earris  v.  Bums.  61 
CaL  528 ;  People  v.  Forbes,  51  Cal.  688 ;  Carson  v.  Thews,  ante, 
p.  176,  9  Pac.  606.)  A  judgment  based  up«m  findings,  which 
does  not  determine  all  such  issues,  ia  a  decision  againat  law. 
{Knight  v.  Roche.  66  CaL  17;  Brady  v.  BaHUtt,  66  CaL  364; 
Bilings  v.  Everett,  62  CaL  661.) 

Huston  &  Gray,  for  Hespondente. 

Whea  the  Etatement  does  not  purport  to  contain  all  the  evi- 
dence, the  appelate  court  will  not  conaida-  the  objection  that 
the  findings  are  not  sustained  by  the  evidence.  (Moore  v.  Ties, 
22  CaL  613;  State  v.  Parsons,  7  Nev.  57;  McLeod  v.  Lee.  17 
Nev.  104,  28  Pac.  124.)  The  judgment  will  not  be  disturbed 
unless  the  appellant  shows  that  the  facte  found  are  inconsistent 
with  the  judgment.  (Mathews  v.  Emsell,  41  Cal.  612 ;  Hutch- 
inson V.  Ryan,  11  Cal.  142.)  A  new  trial  for  failure  to  find 
on  a  particular  material  issue  may  be  denied  if  the  finding  on 
Idaho,  Vol.  2— 2a 
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such  iseae  could  not  have  ctianged  the  result.  (Gates  v.  Mc- 
Lean, 70  Cal.  42,  11  Pac  489;  Johnson  v.  Perry,  53  Cal.  351; 
Robinson  v.  Placerville  etc.  R.  R.,  66  Cal.  263,  3  Pac.  878.) 
When  material  facts  are  not  found,  it  will  be  presumed  ou 
appeal  that  thpy  were  consistent  with  the  judgment.  (TvteekS' 
hury  V.  ilagroff,  33  Cal.  237 ;  Sharp  v.  Goodwin,  51  Cal.  219 ; 
San  Francisco  v.  Eaion,  46  Cal.  100;  Howard  v.  Throckmorton, 
48  CaL  482;  LangwoHhy  v.  Coleman.  18  Nev.  440,  5  Pac  65; 
Terry  v.  Berry,  13  Nev.  514.) 

HAYS,  C.  J. — This  case,  tried  before  the  court  without  & 
jury,  was  brought  to  reetrain  the  defendant  from  interfering 
with  plaintiffs'  water  ditch,  and  for  damages  for  injury  to  the 
aame.  The  defendant  claims  an  interest  in  said  ditch.  The 
title  to,  capacity  of  and  cost  of  constructing  the  ditch  were  all 
in  Issue.  There  wae  also  an  issue  aa  to  the  allegation  that  the 
defendant  had  obstructed  the  ditch,  cut  down  its  banks  and 
flumes,  and  caused  the  waters  thereof  to  run  to  waste.  It  was 
also  alleged  that  defendant  was  committing  waste  of  the  wa- 
ters of  said  ditch;  that  he  threatened  to  continue  the  same» 
and  would,  rwieee  leetrained  by  injunction,  damage  and  injure 
the  ditch,  which  was  plaintiffB'  property.  All  of  which  defend- 
ant denied. 

The  court  found  that  plaintifis  and  defendant  had  each  an 
interest  in  the  ditch,  but  failed  to  And  the  capaci^  of  the  ditch, 
or  its  cost,  or  the  interest  specifically  that  each  party  had 
therein.  This  became  neceseary  in  order  to  determine  whether 
or  not  the  defendant  had  taken  more  water  from  the  ditch  than 
he  was  entitled  to.  If  the  ditch  is  as  large  as  alleged  in  the 
complaint,  it  must  have  ft  carrying  capacity  of  about  two  tiiou- 
sand  inches  of  water.  It  is  only  claimed  that  defendant  drew 
therefrom  seTenty^five  inches;  yet,  from  anything  appearing  in 
the  findings,  the  defendant's  interest  may  have  been  much 
greater  than  the  plalntiSs'.  How,  then,  are  we  to  draw  our 
conclusions  of  law?  How  can  we  determine  the  righta  of  the 
parties  without  these  findings?  Although  there  is  an  allega^ 
tion  of  waste,  and  that  defendant  threatens  to  continue  the 
same,  and  an  issue  upon  this  allegation,  the  court  fails  to  find 
upon  this  issue,  yet  grants  an  injunction. 
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It  IB  found  in  the  sixth  Imdiog  of  fact  that  "in  188?  defend- 
ant Goustmcted  a  ditch  of  Mb  own,  bringing  water  upon  his  laud, 
and  using  a  portion  of  plaintiffs'  ditch  upon  or  through  de- 
fendant's land.  The  portion  of  the  plaintiffs'  ditch  thus  used 
was  the  part  constructed  in  1874,  and  adopted  by  the  new  ditch"; 
yet  the  court  had  before  found  that  this  ditch,  which  was  con- 
structed in  1874,  was  partly  owned  by  the  defendant.  If  the 
defendant  waa  a  joint  owner  in  the  old  ditch,  ajid  the  new  ditch 
-adopted  this  old  ditch,  and  enlarged  the  same,  the  defendant 
would  still  have  hie  interest  in  the  ditch.  It  might  be  said,  itt 
a  Bense,  that  the  ditches  became  commingled  by  the  act  of  the 
plaintiffa;  bat  this,  certainly,  would  not  devest  defendant  of 
his  property  therein.  The  conclusions  of  law  and  judgment 
were  not  warranted  by  the  findings.  If  the  coart  is  cprrect,  in 
finding  6,  we  are  unable  to  see  why  the  water  which  defend- 
ant, by  his  industry  and  enterprise^  has  brought  npon  his  own 
land  may  not  be  used  by  him  for  any  useful  purposes,  as  be 
pleases. 

The  granting  of  an  injunction  restraining  the  defendant  from 
nsing  this  water,  except  upon  his  own  land,  we  think  was  error; 
the  findings  also  being  insufficient. 

The  judgment  is  reversed.     Case  remanded  for  a  new  trial. 

Buck,  J.,  concurring. 

Broderick,  J.,  expressing  no  opinion. 


{February  23,  1887.) 
LALANDE  et  al  v.  McnONALD  et  al. 

[13  Pm.  347.] 

NOWSCTT — A  FntAL  Judguest. — A  judgment  of  nonsuit  ii  a  final 
judgment  within  the  meaning  of  our  code,  from  which  an  appeal 
will   lie. 

AcTio:<  TO  Bkcoveb  KeaI:  Estate — Sectioit  2326  or  thk  Bevised 
STATUTxa  or  the  Untted  States  Cokstbved. — Where  an  action  to 
recover  specific  real  property  ig  brought  pursuant  to  section  232S 
of  the  Revised  Statutes  of  the  United  Statei,  and  there  ia  no  evi- 
dence for  the  consideration  of  the  Jut;,  a  nonsuit  may  be  granted. 
(ByllabuB  bj  the  court.) 

APPEAL  from  District  Court,  Shoshone  County. 
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Argument  for  AppelUuts. 

A.  E.  Mayhew,  W.  B.  Heybum  and  W.  W.  Woods,  for  Appel- 
lants. 

When  «  party  enters  npon  land  with  no  higher  evidence  of 
title  than  that  which  the  law  preenmes  from  his  poeseasion, 
and  distinctly  marks  out  the  extent  and  boundaries  of  his  claim, 
his  actual  possession  of  a  part  within  these  boundaries  gives 
him  constructive  possession  of  the  whole.  (3  Eetee's  Pleading 
and  Practice,  sec.  2172 ;  Plume  v.  Seward,  i  Cal.  94,  60  Am. 
Dec.  699,  and  note.)  Mining  ground  acquired  by  entry,  un- 
der a  claim  for  mining  purpoeee,  the  bounds  being  distinctly 
defined,  accompanied  by  actual  occupancy  of  a  part  of  the  tract, 
is  Bu£Bci«nt  poeseasion  to  maintain  ejectment  for  the  entire 
claim,  although  the  acts  of  appropriation  were  not  according 
to  any  mining  rule.  (2  Eatee's  Plesding  and  Practice,  sec. 
8357;  Table  Movntain  Tunnel  Co.  v.  Stranahan,  20  Cal.  198.) 
Work  done  outside,  in  immediate  proximity  to  tiie  claim,  is 
a  euificient  possession.  (2  Estee's  Pleading  and  Practice,  sec. 
2257;  McQarrity  v.  Byington,,  IS  Cal.  426;  English  v.  Johnson, 
17  Cal.  107,  76  Am.  Dec  674.)  If  the  poesesaion  is  construc- 
tive, the  extent  of  the  claim  or  boundariee  should  be  in  some 
manner  indicated  or  defined.  (Plume  v.  Seward,  4  Gal.  94,  60 
Am.  Dec.  699,  and  note;  Garrison  v.  Sampson,  15  Cal.  93; 
Borel  V.  BoUitu,  30  Cal.  408 ;  Huey  v.  Smith,  3  Pa.  St.  353 ; 
ElUcoit  V.  Pearl,  10  Pet.  413.)  Plaintiff  in  ejectment  need  not, 
in  his  complaint  or  in  the  proofs  in  support  thereof,  negative 
the  allegations  of  defendant's  answer,  or  disprove  hia  title. 
The  defendant  must  show  hig  right  affirmatively  on  his  defense. 
(Mining  Co.  v.  Marsano,  10  N"ev.  379;  Golden  Fleece  etc.  Min. 
Co.  V.  Cable  Consolidated  etc.  Min.  Co.,  12  Nev.  320.)  The 
entries  of  the  defendants  for  the  purpose  of  making  aurvev  for 
a  patent  or  for  planting  the  post  were  in  themselves  sufficient 
acts  of  ouster  to  maintain  ejectment.  (Se.ars  v.  Taylor,  5 
Morr.  Min.  Hep.  318.)  When  neither  party  establishes  title'  to 
the  ground  in  controversy,  judgment  cannot  be  for  either  party, 
and  suit  must  be  dismiseed.  (Mining  Co.  v.  Brown  SI  Fed. 
167;  Jackson  v.  Roby,  109  U.  S.  440,  3  Sup.  Ct.  Rep.' 301.) 

P.  Ganahl,  G.  W.  Stapletou  and  Albert  Allen,  for  Kespond- 
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No  appeal  lies'from  a  judgment  of  nonsuit  (Civ.  Code, 
Bees.  364,  366 ;  Kimple  v.  Conway,  69  Cal.  71,  10  Pac.  189.) 
Such  judgment  is  not  on  merits,  and  ie  not  final.  {Gates  o. 
HcLean  (Cal.),  9  Pac.  938;  Clapp  v.  Tkomaa.  5  AUen,  168; 
Merritt  v.  Campbell,  47  Cal.  546.)  The  answer  of  defendants 
denies  the  ouster  of  plaintiff,  and  therefore  if  plaintiff  failed 
to  proYB  such  ouster,  a  nonsuit  was  proper.  (.Association  v. 
Wilhrd,  48  Cal.  614;  Mtller  v.  Chandler,  69  Cal.  540;  Shaeffer 
v,  Matzen,  69  CaL  626;  Pope  v.  Dalton,  31  Cal.  818;  Brown  v. 
Brackett,  45  Cal.  167.)  Poeseesion  of  a  mining  claim  depends 
upon  location  thereof,  and  not  location  from  posaession,  {Belk 
V.  Meagher,  104  V.  3.  387,  388 ;  Hauawirth  v.  Butcher,  4  Mont. 
307,  1  Pac.  714;  McKinstry  v.  Clark,  4  Mont.  370, 1  Pac.  759.) 
A  defendant  in  ejectment  who  claims  title  to  a  large  tract  of 
land,  including  a  smaller  tract,  for  which  plaintiff  sues,  and  to 
which  he  shows  title,  cannot  establish  au  adverse  possession  of 
the  land  of  plaintiff  by  proving  actual  possession  of  a  portion 
of  a  larger  tract  not  estending  to  any  of  the  land  claimed  by 
the  plaintiff.  {Kimball  v.  Stormer,  65  CaL  116,  3  Pac.  408.) 
One  in  actual  possession  of  real  estate  cannot  maintain  ejects 
ment  against  a  person  not  in  possession.  {Carmichael  v.  Ai* 
gard,  62  Wis.  608,  9  N.  W.  470.) 

HAYS,  C.  J, — This  action  was  commenced  pursuant  to  tiie 
provisions  of  section  2386  of  the  Bevised  Statutes  of  the  United 
States  and  the  act  of  March  3,  18S1,  amendatory  thereof,  to  re- 
cover the  possession  of  specific  real  property.  The  plaintiffs 
all^e  in  the  complaint,  among  other  things:  "1.  That  they 
were  dtizens  of  the  TTnited  States,"  which  was  admitted  by  the 
defendants.  "2.  That  the  plaintiffs  now  are,  and  ever  since  the 
sixteenth  day  of  August,  1884,  have  been,  through  their 
grantors  and  predecessors  in  interest,  the  owners  and  entitled 
to  the  possession  of  that  certain  tract  or  parcel  of  mining 
ground  known  and  called  the  rLalande  claim,'  and  [describing 
the  same]  containing  an  area  of  thirteen  and  eighteen  hun- 
dredths acres."  This  the  defendants  deny,  "3.  That  ou  the 
sixth  day  of  November,  1875,  the  said  Scott  McDonald  and 
George  P.  Cater  have  made  an  application  in  the  United  States 
land  office  at  Lewiston,  Idaho,  for  a  United  States  patent  for 
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a. certain  mining  claim  called  the  'Poormaa  lode  and  mining 
claim/  and  have  caused  a  survey  of  the  same  to  be  made,  upon 
which  said  application  for  a  patent  is  baaed,  and  which  said 
fmrvey  OTerlape  a  portion  of  the  land  above  described  as  belong- 
ing to  the  plaintiffs  herein,  and  which  portion,  so  covered  by 
eaid  eurvev  and  application  for  patent,  is  described  by  metes  and 
bounde  as  follows,  to  wit  [the  premises  are  here  described,  con- 
taining an  area  of  six  and  forty  one-hundredtha  acres  of  land]." 
The  defendants  admit  the  making  of  the  application  for  pat- 
ent for  the  mining  claim  called  the  "Poorman  lode  and  mining 
claim,"  aud  the  surrey  thereof,  and  that  it  includes  the  afore- 
said land  described  in  subdivision  3  of  the  complaint,  bot  deny 
that  the  same,  or  any  part  thereof,  belongs  to  the  plaintiffs,  or 
either  of  them.  "4.  That  on  the  sixth  day  of  November,  1885, 
the  said  Scott  McDonald  and  George  P.  Cater,  by  the  order  of 
the  register  of  the  land  ofBce,  caused  notice  of  their  said  ap- 
plication t^  be  published,  notifying  all  persons  claiming  ad- 
versely any  portion  of  the  mining  ground  covered  by  the  Poor- 
man  lode  mining  claim,  as  surveyed,  to  file  their  adverse  claim," 
etc.  J  that  the  plaintiffa  filed  their  adverse  claim  to  the  tract  of 
niining  ground  hereinbefore  described ;  that  said  claim  v&e  duly 
allowed;  and  this  action  is  brought  in  support  of  this  claim. 
This,  not  being  denied  by  the  answer,  stands  admitted,  "5. 
That,  while  the  plaintiffa  were  such  owners  of  the  aforesaid  de- 
manded premises,  seised,  possessed,  and  entitled  to  the  posses- 
sion of  the  same,  the  said  defendants  afterward,  to  wit,  on  or 
about  the  sixth  day  of  November,  1886,  and  before  the  com- 
mencement of  this  suit,  and  without  right  or  title,  entered  into 
possession  of  the  said  hereinbefore  described  tract  of  mineral 
land,  mining  claim,  and  location,  the  demanded  premises,  and 
ousted  and  ejected  plaintiffs  therefrom,  and  ever  since  said  day 
and  now,  unlawfully  withhold  possession  thereof  from  the  plain- 
tiffs, to  their  damage,"  etc.     This  the  defendants  deny. 

The  case  being  brought  to  hearing,  a  jury  was  called  to  try 
the  issue.  Various  questions  propounded  by  plaintiffs  were  ex- 
cluded by  the  court,  wliich  ruhng  is  now  assigned  as  error. 
When  the  plaintiffa  rested,  upon  motion  of  defendants  the  court 
ordered  a  nonsuit,  and  judgment  of  nonsuit  and  for  costs  was 
duly  entered  against  the  appellants;  from  which  an  appeal  is 
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brought  to  this  court.  The  respondents  ask  to  have  the  appeal 
dismissed,  on  the  ground  that  no  appeal  lies  from  a  judgment 
-of  nonenit. 

Section  1869  of  the  Bevieed  Statutes  of  the  United  States 
provides  for  the  appellate  jurisdiction  of  this  court  pursuant 
to  such  statute.  Section  642  of  our  Code  of  Civil  Procedure 
was  enacted,  which  provides  that  "an  appeal  may  be  taken  to 
the  supreme  court  from  a  district  court  (1)  from  a  final  judg- 
ment in  any  action  or  epecial  proceeding."  The  term  "final 
judgment"  has  been  variously  defined.  One  definition  is:  "A 
judgment  which  puts  an  end  to  the  action,  by  declaring  that  the 
plaintiff  haa  either  entitled  himself,  or  has  not,  to  recover  the 
remedy  he  sues  for."  (3  Blackstone's  Commentaries,  398.) 
Again,  it  haa  been  defined  to  be  "a  judgment  which  determines 
a  particular  cause,  and  terminates  all  litigation  on  the  same 
right."  (1  Kent's  Commentaries,  31G.)  A  third  definition  is 
^ven  to  be  "a  judgment  which  cannot  be  appealed  from,  but 
is  perfectly  conclusive  ai>  to  the  matter  adjudicated  upon." 
(Snell  V.  Manufacturing  Co.,  24  Pick.  300;  Foster  v.  Neilson, 
2  Pet  294;  Forgay  v.  Conrad,  fi  How.  201.) 

In  what  sense,  then,  did  the  legislature  use  this  term?  By 
the  common  law^  England  a  writ  of  error  would  lie  from  a 
judgment  of  nonsuit  in  the  nisi  prius  courts  to  the  king's  bench, 
■where  costs  were  taxed  in  favor  of  defendant,  and  judgment 
«ntered  thereon  against  the  plaintiff.  (3  Bacon's  Abridgment, 
325.)  In  this  country  t)ie  general  rule  seems  to  be  that,  in 
determining  the  question  whether  or  not  a  judgment  is  final, 
within  the  meaning  of  the  various  statutes  in  relation  to  ap- 
peals, matters  of  form  are  to  be  disregarded,  and  matters  of 
iubstanee  alone  considered,'  and  that  the  judgment  is  "final"  if 
it  disposes  of  the  action  or  proceeding  in  which  it  was  made,  so 
'far  AH  the  court  which  made  it  is  concerned,  without  reference 
to  the  question  whether  the  claims  of  the  parties  may  not  be 
Qitigated  in  some  other  action  or  proceeding.  {Weaion  v.  City 
of  Charleston,  2  Pet.  449;  Yates  v.  People,  6  Johns.  339;  Cla- 
*on  V.  Sholwell,  12  Johns.  31;  Belt  v.  Davis,  1  Cal.  135.)     With 

.  .tliie  rule  before  them,  our  code  was  adopted.     True,  under  a 
f-tatute  similar  to  our  own  the  supreme  court  of  Montana  seems 

.  to  hold  that  on  appeal  ironld  not  lie  from  a  judgment  of  non- 
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suit.  {Eleinachmidt  v.  McAndrews,  i  Mont.  8,  fi  Pac  881.) 
But  tbe  case,  being  appealed,  was  consiijered  by  the  supreme 
court  of  the  United  States,  and  the  decision  of  the  lower  courts 
was  reversed,  thus  disposing  of  th&t  case  and  this  question. 
(117  U.  S.  282,  6  Sup.  Ot.  Rep.  761.)  We  must  therefore  con- 
clude that  the  legislature  intended  by  this  enactment  to  allow 
appeals  from  all  judgments  which  finally  detcrmiue  the  parti- 
cular suit  without  reference  to  the  question  whether  or  not  it 
detenniues  the  final  rights  of  the  parties  to  the  subject  matter 
of  litigatioD.  A  judgment  of  nonsuit  being  a  final  judgment 
within  the  meaning  ot  out  code,  the  motion  to  dismiss  the  ap- 
peal  must  be  denied. 

It  will  be  observed  by  the  pleadings  heretofore  referred  to 
that  the  claims  of  appellants  and  respondents  overlap  each 
other  to  the  extent  of  six  and  forty  one-hundredtbg  acres;  that 
each  party  bAii  grounds  outside  of  the  ares  in  dispute.  Upon 
the  trial  of  the  cause  various  questions  were  propounded  by  the 
plaintiffs  tending  to  show  work  done  upon  the  Foorman  grounds 
by  defendants,  bnt  ontside  of  the  area  in  dispate,  for  the  alleged 
purpose  of  establishing  poseeesiou  in  the  defendants,  and  thus 
tending  to  prove  ouster  of  plaintiffs.  The  court,  under  objec- 
tion, excluded  such  testimony  unless  the  plaintiffs  first  showed 
that  the  defendants  have  made  or  attempted  to  make  a  legal 
location  of  the  entire  claim.  .\s  a  general  rule,  evidence  should 
be  competent  in  the  order  in  which  it  is  offered ;  yet  from  necea- 
sity  it  must  be  left  to  the  discretion  of  the  court  which  tries 
the  case  whether  evidence  will  be  admitted  out  of  its  proper 
order  or  not,  and,  except  in  cases  of  manifest  abuse  of  discre- 
tion, the  supreme  court  will  not  interfere  with  tiie  ruling  of 
the  court  below  in  that  respect.  A  party  claiming  mining 
lands  through  poBsession  alone  only  holds  so  much  as  he  is  in 
actual  possession  of,  while  if  he  seeks  to  hold  through  location, 
he  must  show  more  than  mere  possession;  he  must  show  a  valid 
location  opon  which  such  possession  is  based.  A  location  is 
not  made  by  taking  posbcssion  alone,  bnt  by  working  on  the 
ground,  recording  and  doing  whatever  else  is  required  for  that 
purpose  by  the  act  of  Congress  and  the  local  laws  and  regula- 
tions. (Belk  V.  Meagher,  104  TJ.  3.  279.)  If  a  proper  location 
had  been  shown,  and  possession  under  it  to  a  part  of  the  cUim, 
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this  might  have  been  proper  evidence  to  go  to  the  jury,  as  tend- 
ing to  prove  the  issue.  True,  the  phiintifEs  might  perhaps  have 
been  able  to  bring  evidence  later,  tending  to  show  that  the  de- 
fendants held  the  Foornian  claim  through  location,  but  the 
court  belov  gave  them  notice  that  they  must  introduce  such  tes- 
timony in  ndvance  of  that  which  it  rejected,  and  intimated  tf 
they  did  so  it  would  then  be  competent.  This  the  plaintiffs  re- 
fused to  do,  and  we  think  the  testimony  was  rightly  rejected; 
for,  standing  alone,  it  did  not  tend  to  prove  the  iseue,  and  it 
was  not  competent  in  the  order  offered. 

The  judgment  shows  the  motion  for  nonsuit  to  have  been 
based  apon  the  following  grounds:  "1.  Upon  the  ground  that 
the  plaintifFs  have  faihid  to  prove  that  Qie  defendants,  or  either 
of  them,  at  the  time  of  the  commencement  of  this  action,  or 
at  any  time  eince,  have  been  or  now  are  in  the  possession  of  the 
premises  in  controversy  herein,  or  any  part  thereof;  2.  That 
the  plaintiffs  have  failed  to  prove  that  defendants,  or  either  of 
them,  at  the  time  of  the  commencement  of  this  action,  or  at 
any  other  time,  or  at  all,  have  withheld  the  possession  of  the 
{ground  in  controversy,  or  any  part  thereof,  from  the  plaintiffs; 
3.  That  the  plaintiffs  have  shown  by  their  evidence  that  the 
plaintiffs  were  at  the  time  of  the  commencement  of  this  action, 
and  ever  since  have  been  and  now  are,  in  posseeeion  of  the 
premises  in  controversy  herein;  4.  That  the  plaintiffs  have 
failed  to  show  that  the  location  of  the  Lalande  claim  was  made 
upon  vacant  and  unoccupied  public  land."  The  record  fails  to 
show  upon  which  ground  the  nonsuit  was  granted.  Applying 
the  rules,  then,  that  the  party  alleging  error  must  make  it  af- 
firmatively appear,  and  that  the  presumptions  are  in  favor  of 
the  correctness  of  the  rulings  and  judgment,  we  are  unable  to 
E>ee  how  the  judgment  of  nonsuit  can  be  reversed ;  for,  if  granted 
upon  the  fourth  ground,  that  the  plaintiffs  had  failed  to  show 
that  the  location  of  the  Lalande  claim  was  made  upon  vacant 
and  imoccupied  public  land,  we  find  no  evidence  in  the  tran- 
script upon  this  point.  If  such  testimony  was  given  in  the 
court  below,  it  has  not  been  brought  here  for  our  examination. 
Wo  must  therefore  presume  that  none  was  given,  and  such  be- 
ing the  case,  the  court  below  properly  granted  the  nonsuit.  In 
Jacieeon  v.  Boby,  109  U.  S.  441,  3  Sup.  Ct.  £ep.  301,  it  was 
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held  in  fiubstaoce  that,  where  neither  party  showed  a  compliance 
with  the  reqTiiremeTite  of  law  in  regard  to  work  done  upon  a 
claim  like  the  one  at  bar,  the  findings  should  be  against  both. 

The  right  of  posBesfiion  is  the  question  to  be  determined  in 
this  suit;  and  in  full  accord  with  the  principles  enunciated  above 
is  OwilUm  v.  Donnelkm,  115  F.  S.  45,  5  Sup.  Ct.  Eep.  110, 
wherein  the  court  says:  "A  valid  and  subsisting  location  of 
mineral  lands,  made  and  kept  in  accordance  with  the  provisiona 
of  the  statute  of  the  United  States,  has  the  effect  of  a  grant 
by  the  United  States  for  the  right  of  present  and  exclusive  pos- 
session of  the  lands  located.  If,  when  one  enters  upon  lands 
to  make  a  location  there  is  another  location  in  full  force,  which 
entitles  its  owner  to  the  exclusive  possession  of  the  land,  the 

first  location  operates  as  a  bar  to  the  second To  entitle 

the  plaintiff  to  recover  in  this  suit,  therefore,  it  was  incumbent 
on  him  to  »how  that  he  was  the  owner  of  a  valid  and  subsisting 
location  of  the  lands  in  diepute  superior  in  right  to  that  of  the 
defendants.  His  location  must  be  one  that  entitles  him  to  pos- 
session as  against  the  United  States,  as  well  as  against  another 
claimant.  Tf  it  is  not  valid  against  the  one,  it  is  not  as  against 
the  other.  The  location  is  the  plaintiff's  title.  If  good,  he  can 
recover;  if  bad,  he  must  be  defeated," 

Applying  this  principle  to  the  case  at  bar,  if  the  plaintiffs 
have  failed  to  show  a  valid  location,  they  cannot  recover,  and 
they  have  no  longer  any  standing  in  court,  unless,  perhaps,  to 
try  and  defeat  the  defendants'  claim  so  as  to  prevent  the  de- 
fendants from  recovering  costs  against  them  as  provided  in  the 
act  of  March  3,  1881,  which  provides  that  where  the  title  to 
the  ground  in  controversy  shall  not  be  established  by  either 
party,  no  costs  shall  be  allowed. 

It  follows,  we  think,  that  the  nonsuit  was  properly  granted, 
but  it  should  have  been  without  costs.  The  judgment  of  the 
court  below  is  therefore  modified  so  as  to  read  that  it  is  ordered 
and  adjudged  that  the  plaintiffs  take  nothing  by  this  action, 
and  this  action  be,  and  the  same  is  hereby,  dismissed,  without 
costs  to  either  party.  This  judgment  of  nonsuit,  as  modified, 
is  affirmed. 

Buck  and  Broderick,  JJ.,  coacnrring. 


,  1887.]       Palmee  v.  Utah  etc.  Bt.  Co. 
Argument  for  Appellant. 


(Fbbmarj  23,  18ST.) 

PALMEB    BT  AL    T.    UTAH    AND    NOETH    RAILWAY 
COMPANY. 

[13  Pftc.  425.] 

FLEABraa — Sficial  Diuvhreb.— Defeete  in  pleading  whieli  make  them 
uncertain  are  special  grounds  of  demurrer  under  our  code,  wbieh 
eannot  be  taken  idvantage  of  on  general  demurrer. 

IxFBOPtB  COHDCCTT  OT  Pabtt — Ibti-uencino  Jubt — Gbousd  tob  Eb- 
TBHBAii. — A  judgment  in  favor  of  a  party  guilty  of  improper  con- 
duct calculated  to  influence  the  jury,  or  any  juror,  in  their  favor 
in  rendering  the  verdict,  should  be  reversed  and  a  new  trial  granted 
on   the  ground  of   public  policy. 

Kailboad  CobP(»ation — NsoLioBfCOE — S^^ants — Fellow-bebvahts. — 
A  railroad  corporation  is  liable  for  damages  to  employees  injured 
through  the  negligence  of  their  agents  or  servants  who  are  in- 
vested with  a  controlling  or  superior  duty  in  the  management  of 
the  buainaaB  of  the  corporation. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Bingham  County. 

P.  L.  WiUiams  and  Homer  StuU,  for  Appellant. 

To  detennine  who  is  the  proper  party  plaintiff,  the  complaint 
moBt  show,  by  averment,  whether  the  deceased  was  a  minor  or 
major,  and  the  plaintiff  miiet  then  be  the  person  indicated  by 
the  statute  The  essential  facts  in  every  case  must  be  averred 
directly,  and  cannot  be  left  to  inference.  (Earns  v.  Hillagass, 
54  Cal.  463 ;  Stringer  v.  Dams,  30  Cal.  318.)  An  employee  in 
the  bridge  department  of  a  railroad  and  a  telegraphic  operator 
are  fellow-servants.  (Russell  v.  Railroad  Co.,  17  N.  Y.  134; 
Laning  v.  Railroad  Co.,  49  N.  Y.  521, 10  Am.  Eep.  417;  Wonder 
V.  Railroad  Co,,  33  Md.  411,  3  Am.  Rep.  143,  and  note ;  Lawler 
V.  Railroad  Co.,  63  Me.  463, 16  Am.  Rep.  493,  and  note;  Seaver 
It.  Railroad  Co.,  14  Gray,  466;  Oilman  v.  Railroad  Corp.,  10 
Allen,  333,  87  Am.  Dec.  635.)  Misconduct  of  a  suitor  is  Buflfi- 
cient  to  reverse  a  judgment.  (Rose  v.  Smith,  4  Cow.  17, 15  Am. 
Dec.  331 ;  People  v.  Douglass,  4  Cow.  26,  33,  15  Am.  Dec.  333 ; 
Hilton  V.  Southmck,  17  Me.  303,  35  Am.  Dec.  253,  and  note ; 
Brandt  v.  Fowler,  7  Cow.  562;  ^Yilson  v.  Abrahams,  1  HUl,  207; 
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Jackson  v.  Smith,  21  Wia.  26;  (State  v.  Uarimann,  46  Wis.  24b, 
60  N.  W.  193;  Mclntire  v.  Ilmsey,  67  Me.  493;  PkiHipaiurgh 
Bank  v.  Fulmer,  31  N.  J.  L.  52,  86  Am.  Dec.  193.)  The  proof 
filiould  have  been  confined  to  the  defect  alleged.  {Batterson  v. 
Railway  Co.,  49  Mich.  184, 13  N.  W.  508;  Jf<jr«e  v.  Railway  Co., 
30  Minn.  465, 16  N.  W.  368.) 

H.  M.  Bennett  and  Smith  &  Wright,  for  Keepondenls. 

Where  a  defect  of  parties  exists,  the  objection  must  be  taken 
by  demurrer,  or  it  will  be  waived.  {Dunn  v.  Toter,  10  Cal.  167; 
Mott  V.  Smith,  16  Cal.  557;  Sampson  v.  Sckaeffer,  3  Cal.  202; 
Burroughs  v.  Loit,  19  Cal.  126;  Barber  v.  Reynolds,  33  Cal. 
497.)  The  fact  that  deceased  was  riding  on  a  pass  in  no  wise 
afCects  the  question  of  defendant's  liability.  {Railroad  Co.  v. 
Derby,  14  How.  483;  Ohio  etc.  By.  Co.  v.  Selby,  47  Ind.  492, 
17  Am.  Bep.  719 ;  Railroad  Co.  v.  MuhUng,  30  111.  23 ;  The  New 
World  V.  King,  16  How.  472 ;  Railroad  Co.  v.  Horst,  93  U.  S. 
296 ;  Railroad  Co.  v.  Lockwood,  17  Wall.  374,  10  Am.  Eep.  366, 
note.)  The  deceased  was  killed  by  the  negligence  of  either  tele- 
graph operator  or  train-dispatcher;  both  of  them  were  agents  of 
defendant,  and  were  not  "fellow-servants"  of  deceased,  within 
the  meaning  of  that  term  as  used  in  law.  (Oillenwater  v.  Rail- 
road  Co.,  5  Ind.  339,  61  Am.  Dec.  101;  Bowera  v.  Railroad  Co., 
4  Utah,  215,  7  Pac.  251;  Cunningham  v.  Railway  Co.,  4  Utah,  ■ 
206,  7  Pac.  799;  Kielley  v.  Mining  Co.,  3  Saw.  437,  Fed.  Caa. 
No.  7760;  Chicago  etc.  R.  R.  Co.  v.  Morando,  93  IlL  302,  34 
Am.  Rep.  168 ;  Darrigan  v.  Railroad  Co..  23  Am.  &  Eng.  R.  R. 
Cas.  438 ;  Railway  Co.  v.  Boia,  112  U.  8.  377,  6  Sup.  Ct.  Eep. 
184;  Railroad  Co.  v.  Crockett,  19  Neb.  139,  26  N.  W.  921; 
Chicago  etc.  R.  Co.  v.  Lundstrom,  16  Neb.  266,  49  Am.  Rep. 
718,  20  N.  W.  198;  Railway  Go.  v.  Condon,  17  Am.  &  Eng.  R.  R. 
Caa.  683;  Railroad  Co.  v.  Collins,  5  Am.  Law  Eeg.,  N.  S.,  266.) 

BUCK,  J.— On  the  eleventh  day  of  December,  1885,  the  de- 
fendant, a  corporation,  waa  running  a  pasaeager  train  on  its 
road,  which  was  derailed,  and  thrown  from  the  track  and  one 
William  0.  Palmer,  an  employee  of  defendant,  riding  thereon  sc 
the  time  of  the  accident,  waa  killed  by  a  car  falling  upon  him.  It 
is  claimed  by  plaintifls  that  the  accident  was  caused  by  a  broken 
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rail  which  defendant  carelessly  and  negligently  allowed  to  be 
and  remain  on  the  track.  The  action  was  brought  by  Liunie  M. 
Palmer,  widow  of  deceased,  and  Alfred  Perle  Palmer,  minor  son 
of  deceased,  by  W.  F.  Fisher,  guardian  of  said  minor.  The  de- 
fendant interposed  a  general  demnrrer  to  the  complaint,  on  the 
usual  ground,  "that  it  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action." 

That  part  of  the  complaint  relied  upon  by  attorneys  for  de- 
fendant in  the  argument  of  the  demurrer  is  in  the  following 
words:  "That  the  plaintiff  Linnie  M.  Palmer  is  the  widow  of 
William  0.  Palmer,  deceased,  and  that  the  plaintiff  Alfred 
Perle  Palmer  is  the  son  of  Linnie  M.  I'almer  and  William  0. 
Palmer,  deceased;  that  Alfred  Perle  Palmer,  one  of  the  plain- 
tiffs herein,  is  an  infant  under  the  age  of  ten  years,  and  that  W. 
F.  Fisher  was  duly  appointed  such  guardian  ad  litem  by  the 
Hon.  J.  B.  Hays,  judge  of  this  court,  on  the  tweaty-eighth  day 
of  April,  1886;  and  that  said  deceased  died  intestate." 

It  is  agreed  by  both  parties  that  the  sufficiency  of  tlie  com- 
plaint is  to  be  determined  by  sections  191  and  193  of  our  code, 
which  are  as  follows :  "Sec.  198.  When  the  death  of  a  person, 
not  being  a  minor,  ie  caused  by  the  wrongful  act  or  neglect  of 
another,  his  heirs  or  personal  representatives  may  maintain  an 
action  for  damages  against  the  person  causing  the  death."  Sec- 
tion 191  provides  that,  if  the  deceased  is  a  minor,  the  father 
and  mother  may  bring  the  action. 

The  appellant  argues  that  the  complaint  is  bad  in  that  it  does 
not  allege  whether  the  deceased  was  a  minor  or  major.  He 
claims,  in  terms,  that  the  question  is  not  whether  there  is  a  cause 
of  action  in  the  abstract,  but  whether  the  facts  stated  constitute 
a  cause  of  action  in  favor  of  plaintiffs.  We  are  not  prewired  to 
concede  the  correctness  of  appellant's  position.  We  think  the 
(question  is:  1.  Whether  there  is  a  cause  of  action;  and,  3. 
Whether  the  plaintiffs  are  the  proper  parties.  There  can  be  no 
doubt  that  they  are  the  parties  directly  interested  in  the  action. 
The  appellant  claims  that  whether  they  are  the  proper  parties  to 
bring  the  action  under  the  code  depends  upon  whether  the  de- 
ceased was  a  minor  or  major,  and  that  that  is  not  shown  by  the 
complaint.  It  seems  that  snch  omission,  if  such  exists,  would 
cause  only  an  uncertainty,  which  under  oar  code  is  a  distinct 
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cause  of  demurrer.  Such  an  objection  does  not  go  to  the  snb- 
etantive  cause  of  action,  and  we  think  cannot  be  taken  advantage 
of  under  a  general  demurrer.  (Blanc  v.  Elumpke,  29  Cal.  156  j 
Slaliery  v.  Hall,  43  Cal.  191.) 

In  Jamison  v.  King,  50  Cal.  136,  the  defendant  demurred  to 
the  complaint  on  the  ground  that  it  was  ambiguous,  unintelli- 
gible, and  uncertain,  in  that  certain  facts  did  not  appear  therein. 
■The  court  sayB:  "The  defendant  had  the  right  to  be  informed 
whether  the  plaintiff  claimed  that  the  instrument  was  of  no  ef- 
fect because  not  delivered,  or,  having  been  delivered,  that  it 
operated  only  as  donatio  causa  morlis.  Defendants  are  entitled 
to  a  distinct  statement  of  the  facts  by  plaintiff  claimed  to  eiist. 
The  complaint  is  ambiguous  and  uncertain,  and  the  demurrer 
ought  to  have  been  sustained."  So,  in  the  case  at  bar,  perbapg 
the  defendant  had  a  right  to  be  informed  as  to  whether  the  de- 
ceased was  a  minor  or  a  major,  in  order  to  enable  it  to  know 
whether  the  plaintiffs  were  proper  parties,  and,  if  this  did  not  . 
appear  by  the  complaint,  it  was  ambiguous  and  uncertain;  but 
this  defect  must  be  specially  set  out  in  the  demurrer,  and  cannot 
he  taken  advantage  of  upon  the  ground  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 

The  second  assignment  of  error  is  that  the  court  erred  in  re- 
fusing a  continuance  on  the  ground  of  the  absence  of  one  Brad- 
dock  a  witnesfl  for  defendant  An  inspection  of  the  affidavit 
upon  which  the  motion  for  a  continuance  was  made  shows  that 
said  witness  would  testify  that  he  was  on  the  scene  of  the  acci- 
dent soon  after  it  occurred;  that  said  Braddock  possessed  special 
knowledge  of  the  condition  of  the  defendant's  roadway  and  track 
at  and  about  the  point  of  the  accident ;  that  said  witness  super- 
vised the  removal  of  said  broken  rail,  and  personally  inspected 
the  same;  that  tie  broken  end  or  surface  showed  a  complete  and 
entirely  new  fracture,  and  that  the  external  appearance  thert«t 
gave  no  indication  of  any  defect  therein;  and  that,  by  reason  of 
the  special  knowledge  of  said  witness  as  an  expert  in  the  struc- 
ture and  maintenance  of  roadway  and  track  of  a  railway,  and 
the  particular  characteristics  and  diatinguishing  features  of  tho 
fractures  of  iron  and  iron  rail,  the  defendant  will  not  be  able  to 
supply  the  proof,  etc.  The  peculiarity  of  this  affidavit,  as  con- 
eidered  in  connection  with  appellant's  argument,  is  that  it  doea 
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not  allege  that  said  witness  is  an  expert  in  any  sense,  or  that  he 
has  any  special  knowledge  as  an  expert.  It  does  not  set  out 
that  witness  has  any  special  knowledge  of  the  condition  of  de- 
fendant's roadway  and  track  at  and  about  the  point  of  the  acci- 
dent^ and  it  nowhere  alleges  that  he  has  any  other  special  knowl- 
edge. The  substantive  fact  desired  to  be  proven  by  said  witness 
was  that  the  appearance  ol  the  broken  rail  indicated  a  complete 
and  entirely  new  fracture,  and  the  external  appearance  thereof 
gave  no  indication  of  any  defect  therein.  Although  for  some 
reason  the  record  does  not  show  it,  yet  it  is  admitted  by  the  at- 
torneys in  this  court  that  the  motion  was  overruled  upon  the 
admission  by  attorneys  for  plaintiffs  that  the  witness  would 
testify,  if  present,  as  is  set  out  in  the  affidavit  of  continuance, 
and  it  was  so  considered  at  the  trial.  Section  364  of  our  code 
provides  that  upon  such  admission  the  trial  must  not  be  post- 
poned. 

The  third  error  assigned  ie  that  the  evidence  does  not  justify 
■the  verdict,  in  that  it  does  not  show  that  the  accident  was  the 
result  of  a  broken  rail,  which  defendant  carelessly  and  negh- 
gently  permitted  to  remain  on  the  track.  An  inspection  showb 
that  the  evidence  upon  this  point  was  submitted  to  the  jury  by 
both  plaintiffs  and  defendant.  Its  consideration  was  within  the 
special  province  of  the  jury,  and  we  see  no  reason  to  disturb 
their  verdict 

The  fourth  error  assigned  is  that  the  court  erred  in  refusing 
to  give  Instructions  3,  4,  and  5,  requested  by  the  defendant.  The 
foundation  for  these  instructions  is  in  the  fact  claimed  by  de- 
fendant that  the  deceased  received  the  injury  of  which  be  died 
in  consequence  of  the  carelessness  and  negligence  of  a  fellow- 
servant,  both  being  in  the  employment  of  the  defendant.  Ther« 
was  evidence  tending  to  show  that  one  Sherman,  station  agent 
ftt  Camas,  a  station  about  five  miles  from  the  scene  of  the  acci- 
dent, had  received  notice  several  hours  before  the  accident  that 
there  was  a  bad  place  in  the  road  five  miles  from  eaid  station; 
that  his  duty  was  to  notify  the  proper  officers  of  the  company, 
that  the  same  might  be  repaired,  and  also  the  conductors  of  pass- 
ing trains,  that  they  might  guard  against  it ;  that  he  neglected  to 
do  BO,  and,  in  consequence  of  said  neglect,  the  broken  rail  was 
not  removed  until  after  the  train  upon  which  deceased  was  rid- 
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ing  was  thrown  from  the  track.  It  is  claimed  by  appellant  that, 
admitting  all  this,  yet  the  agent,  Sherman,  was  a  f^lov-Bcrvant 
of  the  deceased,  Palmer,  and  that  the  company  Ib  not  liable  for 
the  accident  to  Palmer  resulting  from  the  carelesenees  or  negli- 
gence of  his  feltow-BGrrant,  Sherman.  Palmer  was  a  carpenter, 
and  had  no  relations  or  connection  with  the  station  agent,  Sher- 
man. It  ia  admitted  by  appellant  that  Sherman's  duties  were 
the  same  as  a  train-dispatcher,  as  far  as  they  relate  to  the  caiie  at 
bar.  The  importance  and  applicability  of  said  instnictiona  de- 
pend upon  the  legal  proposition  that  Palmer  and  Sherman  vere 
feUow-eerrants,  in  the  sense  that  the  one  cannot  recover  for  in- 
juries resulting  from  the  carelessnega  of  the  other. 

The  general  proposition  that  an  employer  ia  exempt  from  re- 
sponsibility, where  injury  results  to  one  servant  from  carelessness 
or  negligence  of  another,  is  now  said  to  be  well  settled.  ( Cooley 
on  Torts,  642.)  "There  seems,  however,  to  be  a  strong  disposi- 
tion to  hold  that  the  rule  does  not  apply  where,  at  the  time  of 
the  injury,  the  servant  injured  was  under  the  general  direction 
and  control  of  another,  who  was  intrusted  with  duties  of  a  higher 
grade,  and  from  whose  negligence  the  injury  resulted,"  (Cooley 
on  Torts,  543.)  We  think  such  was  the  relation  of  the  deceased. 
Palmer,  to  the  station  agent,  Sherman,  and  the  question  for  us 
to  determine  is  whether  said  rule  of  law  should  apply  to  such  u 
case. 

The  anthorltiee  cited  by  the  respective  attorneys  in  their 
arguments  constitute  an  able  collation  of  adjudicated  cases 
bearing  upon  this  question.  The  weight  of  such  authorities, 
considered  by  their  number,  seems  to  be  in  favor  of  the  doc- 
trine that  the  employer  ia  exempt  from  liability  where  the 
injury  results  to  one  servant  through  the  carelessness  of  an- 
other, without  regard  to  the  connection  which  the  servants  have 
with  each  other.  Opposed  to  this  view,  however,  is  a  smaller 
number  of  cases  from  high  authorities,  which  hold  that  the  em- 
ployer is  not  exempt  from  such  liability  where  employees  are  in- 
jured through  the  negligence  of  oi^ccrs  and  agents  who  are  in- 
vested with  a  controlling  or  superior  duty  in  the  care  of  thit 
business  in  which  the  aervaiit  is  engaged.  (Hough  v.  Railway 
Co.,  100  ¥.  S.  213.)    • 
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In  the  case  at  bar  the  agent,  Sherman,  represented  the  defend- 
ant at  the  atation  vbere  he  was  located.  It  was  his  duty  to  pre- 
vent accident  b;  warning  tl..  conductor  of  the  passing  train  of 
the  bad  place  in  the  track,  and  to  cause  the  broken  rail  to  have 
been  Temored,  and  a  sound  one  pat  in  its  place,  before  a  train 
should  pass  over  it.  The  deceased  was  employed  as  a  carpenter 
on  the  road,  in  a  department  wholly  disconnected  with  that  in 
which  the  agent,  Shenoan,  was  employed. 

After  a  careful  ezsmination  of  the  authorities,  we  feel  bound 
to  adopt  tiie  doctrine  enunciated  by  the  supreme  court  of  the 
United  States,  whose  decisions  are  controlling  upon  all  terri- 
torial courts.  In  the  case  of  Railway  Co.  v.  Rost,  113  U.  S.  377, 
fi  Sup.  Ct.  Bep.  184,  the  principle  is  established  that,  where  an 
agent  is  clothed  vith  the  control  and  management  of  a  diEtinct 
department  the  company  is  liable  to  an  employee  injured  by 
the  carelessness  of  such  agent.  Under  this  authority  we  think 
that  the  deceased.  Palmer,  was  not  a  fellow-servant  of  the  agent, 
Sherman.  Both  were  employees  of  defendant,  but  in  entirely 
distinct  departments  of  labor.  In  this  view  the  said  instiuctionri 
were  irrelevant  and  misleading,  and  properly  refused. 

The  sixth  instruction  asked  by  defendant,  and  refused,  is  to 
the  eSect  that  the  deceased  is  bound  by  the  conditions  of  a  cer- 
tain pass,  desi^^nated  in  appellant's  brief  as  a  "gang  pass,"  upon 
which  be  and  other  workmen  were  riding  when  the  accident  oc- 
curred. The  pass  was  between  diSereat  parties  than  those  inter- 
ested in  this  action.  The  decesed  had  never  signed  it,  nor  asi- 
«ented  to  its  conditions,  and  we  think  the  defendant  not  in  » 
condition  to  avoid  liability  upon  the  conditions  of  a  pass  issued 
by  the  Union  Pacific  Kailway  to  one  Barraclaugh.  We  think  tho 
pass  no  defense  to  the  action,  and  that  this  instruction  was 
properly  refused- 

The  only  remaining  assignment  of  error  which  we  deem  it 
necessary  to  consider  is  that  of  irregularity  in  the  proceedings  of 
the  jury  and  adverse  party.  The  affidavit  of  P.  L.  Williams  in 
support  of  this  assignment,  among  other  things,  says  "thai 
William  Uester  was  a  juror  in  the  trial  of  the  cause;  that  dur- 
ing said  trial  he  was  engaged  in  the  business  of  saloon  keeping 
at  Blackfoot,  where  the  court  was  sitting;  that,  as  aihant  is 
informed  and  verily  l)elieve8,  W.  F.  Fisher,  father  of  one  of  the 
Idftho,   Vol.    2—21 
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plaintiffs  in  the  action,  and  grandfather  to  the  other  plaintiff, 
Alfred  Perle  Palmer,  for  several  days  before  the  said  trial  be- 
gan, and  during  all  the  time  it  was  in  progress,  was  a  frequent 
and  liberal  patron  of  said  saloon,  and  that  during  the  progress 
of  said  trial,  and  especially  during  the  evenings  and  nights  of 
the  said  twenty-eeventh  and  twenty-eighth  days  of  May  afore- 
said, treated  and  entertained  in  said  saloon  large  numbers  of  his 
friends  and  acquaintances;  and,  as  affiant  is  informed  and  be- 
lieves, that  during  said  evenings  different  members  of  the  jury 
impaneled  to  try  eaid  cause  drank  liquor  in  said  saloon  with  the 
said  Fisher,  at  his  expense;  and  that  during  a  portion  of  thu 
time  that  said  Fisher  was  so  in  said  saloon  on  the  evening  last 
aforesaid,  and  treating  and  entertaining  the  said  persons,  the 
said  Mester  was  present,  and  waited  npon  and  assisted  in  wait- 
ing upon  the  said  Fisher  and  his  guests  and  friends;  that  during 
one  of  the  said  nights,  near  the  hour  of  2  o'clock  A.  M.,  as  he  is 
informed  and  believes,  he  was  awakened  from  sleep  in  the  hotel 
by  the  approach  of  a  noisy,  tumultuous,  and  boisterous  crowd  of 
men,  coming  from  the  direction  of  eaid  saloon,  some  of  whom 
were  talking  loudly,  some  singing,  some  one  playing  a  banjo,  and 
distinctly,  above  the  din  and  uproar,  affiant  could  distinguish 
the  voice  of  said  Fisher."  To  this  affidavit  the  said  Fisher  re- 
plies in  a  counter-affidavit,  and  alleges  that  for  six  years  prior 
thereto  he  had  frequently  patronized  said  saloon ;  that  his  reaaon 
for  so  doing  was  that  said  Mester  kept  the  best  liquor  in  town, 
and  that  on  one  or  two  occasions  during  said  trial  he  drank  at 
the  bar  of  said  Mester,  and  treated  some  of  his  friends;  but 
denies  that  during  said  trial  he  treated  any  member  of  said 
jury,  or  drank  with  any  of  them,  or  that  said  Mester 
waited  on  him  at  said  bar  during  said  trial.  Mr.  Fisher  does 
not  deny  that  he  patronized  said  saloon,  or  .that  said  Mester  and 
other  members  of  the  jury  were  present  on  such  occasions,  as- 
alleged  in  the  affidavit  of  said  Williams. 

We  are  unable  to  say  what  effect  this  liberal  and  conspicuous 
patronage  during  the  trial  may  have  had  upon  the  mind  of  the 
juror  whose  bar  he  was  patronizing.  It  is  not  necessary  for  us 
to  find  that  it  had  effect  upon  the  verdict  in  order  to  sustain 
this  assignment  of  error  as  to  irregularities  of  an  adverse  party. 
It  is  enough  to  find  that  it  was  calculated  so  to  do.    It  is  per- 
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haps  impoEeible  for  the  juror  himself  to  appreciate  vhat  iu- 
flnence  this  patronage  may  have  had  upon  his  micd. 

In  McDaniels  v.  McDanieU.  40  Vt.  374,  94  Am.  Dec.  408,  the 
court  says:  "I'here  is  no  practicable  method  to  so  analyze  the 
mental  operations  of  the  jurors  as  to  determine  whether,  in  point 
of  fact,  the  verdict  would  have  been  the  same  if  the  trial  had 
been  condocted,  as  both  parties  had  a  right  to  expect,  according 
to  law,  and  upon  the  evidence  in  court  The  court  set  aside  the 
verdict  in  justice  to  themselves  as  well  as  the  defendants :  that 
the  trial  may  be  conducted  fairly,  so  that  the  verdict,  when 
rendered,  may  be  entitled  to  the  respect  of  both  parties,  and  the 
confidence  of  the  court." 

In  Cottle  V.  Cottle,  6  Qrecnl.  140,  19  Am.  Dec.  200,  quoted  in 
Hayne  on  N'ew  Trial  and  Appeal,  section  48,  the  court  eaya :  "In 
case  of  an  alleged  attempt  to  influence  a  jury,  it  may  be  useful 
for  a  party  to  learn  that  a  good  cause  may  be  injured,  but  cannot 
he  promoted,  by  conduct  of  this  sort,  and  to  the  public  generally 
to  know  that  it  will  be  tolerated  in  no  case  whatever." 

In  alley  v.  Bartlett,  19  N.  H.  324,  where  statements  were 
made  within  hearing  of  one  of  the  jurors,  by  a  party  without 
knowing  that  the  juror  was  present,  the  court  says :  "There  will 
be  no  security  for  the  proper  adminiat ration  of  justice  if  a 
party,  while  his  case  is  on  trial,  can  be  permitted  to  make 
statements  denouncing  witnesses,  during  adjournment,  and 
after  the  jury  have  separated,  whether  he  is  aware  of  the  pres- 
ence of  the  juror  or  not.  If  he  will  conduct  in  this  manner,  he 
must  take  the  riek  of  the  consequences  on  himself.  The  prt- 
munption  is,  where  jurors  hear  such  statements,  they  are  more 
or  less  aSected  by  them.  It  is  necessary  that  such  conduct 
should  be  discouutenauced,  and  the  defendant  is  entitled  to  u 
new  trial." 

In  the  case  at  bar  it  is  not  alleged  that  the  plaintiff  Fisher 
made  any  direct  attempt  to  influence  the  verdict  by  denoun- 
cing the  opposite  parties,  or  their  witnesses,  but  that  his  gener- 
ous patronage  at  the  bar  of  one  of  the  jurors  was  intended 
and  calculated  to  influence  a  verdict  in  his  favor. 

In  Knight  v.  Inhabitants  of  Freeport,  13  Mass.  217,  the  court 
says :  "We  cannot  bo  too  strict  in  guarding  trials  by  jury  from 
improper  influence.     This  strictness  is  necessary  to  give  due 
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confidence  to  parties  in  the  results  of  their  causes,  and  every 
one  ought  to  know  that  for  any,  even  the  least,  intermeddlLug 
with  jurors  a  verdict  will  always  be  set  aside." 

In  Thompson  and  Merriam  on  Juries,  406,  the  practice  is 
stated  as  follows:  "Where  the  successful  party  to  a  suit  is 
shown  to  have  attempted  by  improper  means  to  influence  the 
verdict  in  his  favor  by  corrupting  or  intimidating  particular 
jurors,  or  arousing  prejudice  in  their  minds  by  undue  hospi- 
talities or  civilities,  the  verdict  will  be  set  aside  on  the  jirounds 
of  public  policy,  without  reference,  and  without  considering 
whether  the  attempt  was  successful  or  not" 

These  aathoritiee  establish  the  practice  that,  whenever  the 
adverse  party  is  guilty  of  conduct  calculated  to  influence  a  ver- 
dict afterward  rendered  in  his  favor,  a  new  trial  will  be 
granted  as  a  matter  of  public  policy,  and  to  secure  a  pure  ad- 
ministration of  justice.  What  effect  the  conduct  of  the  party 
in  the  case  at  bar  may  have  had  upon  the  juror  it  may  be  im- 
possible to  determine.  He  was  pursuing  an  occupation  author- 
ized by  law,  and  if  Mr.  Fisher  frequented  his  place  of  business, 
and  expended  liberal  sums  of  money  in  the  entertainment  of 
his  friends,  with  his  partner  iu  business,  and  in  his  presence, 
or  to  the  knowledge  of  the  juror  and  other  jurymen,  ae  is  al- 
leged, and  not  denied  by  Mr.  Fisher,  the  court  will  not  attempt 
to  calculate  its  influence  upon  tlie  verdict.  Such  conduct  is 
entirely  reprehensible,  as  an  attempt  to  corrupt  the  adminis- 
tration of  justice.  The  party  thus  attempting  to  interfere 
with  the  trial  of  causes  is  not  only  guilty  of  contempt  of  court, 
and  liable  to  punishment  therefor,  but  he  cannot  be  allowed 
to  profit  by  a  verdict  in  his  favor  procured  under  such  corrupt- 
ing influences. 

We  find  no  error  in  the  law  occurring  at  the  trial,  but,  on 
the  ground  of  irregularity  by  and  in  behalf  of  the  party  in 
whose  favor  the  verdict  was  rendered,  the  judgment  is  reversed 
and  the  cause  remanded  for  a  new  trial 

Broderick,  J.,  concurring. 

Hays,  C.  J.,  expressing  no  opinion. 
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(Fcbniftiy  14,  1887.) 

BROADBENT  et  al.  v.  JOHNSON. 
[13  Pac.  83.] 
GxATuiTouB  Subscription — Merb  Otfbb — Nudum  Factum. — A  gratui- 
touB  BubBcription  with  onlj  one  signer  is  but  an  offer,  which  until 
accepted  b;  the  promiEce  in  eipreaa  termB  or  by  a  performance  of 
the  condition*  stipulatAd  therein  is  but  a  iwditm  pactum,  and 
eanBot  be  tnforced  against  the  wilt  of  th«  aubscriber  t^  auit  at 
law. 

APPEAL  from  District  Court,  Ada  Coonty. 

D.  P.  B.  Pride,  for  AppeUant. 

Afi  to  the  second  assignment  of  erroi:  The  evidence  shows 
no  damage  to  the  respondents  by  reason  of  appellant's  subscrip* 
tion — admitting  that  the  respondents  were  parties  to  the  in- 
strument (which  the  complaint  does  not  show,  neither  does  the 
evidence) ;  they  "could  sustain  no  action  upon  it  until  after 
the  condition  had  been  performed,  aud  then  the  measure  of 
recovery  would  be,  not  the  sum  stated  as  the  amount  of  the 
promised  subscription,  but  the  damage  which  the  persons 
bringing  the  action  had  sustained."  The  complaint  in  this 
case  contains  none  of  these  elements;  neither  does  the  evi- 
dence show  any  damage  to  respondents  on  account  of  appel- 
lant's subscription,  {take  Ontario  IShore  R.  R.  Co.  v.  CuHUs, 
80  N.  Y.  323;  Sontan  v.  Steele.  18  Neb.  652,  26  N.  W.  473; 
McDonald  v.  Gray.  11  Iowa,  609,  79  Am.  Dec.  609.)  The  gen- 
eral rule  of  law  is  that,  in  order  to  support  an  action,  the 
promise  must  have  been  made  upon  a  legal  consideration,  mov- 
ing from  the  promisee  to  the  promisor.  No  consideration  ever 
Sowed  from  these  respondents  to  the  appellant.  {Felt  v.  Juda, 
3  Utah,  414,  4  Pac.  2-13,  and  cases  cited;  Excliange  Bank  v. 
Rice.  107  Mass.  37,  9  Am.  Eep.  1;  Law  v.  Foss,  121  Mass.  531; 
Trustees  of  Hamilton  College  v.  Stewart,  1  N.  Y.  5Sfi.) 

Huston  &  Gray,  for  liespondenta, 

A  subscription  to  a  common  object  with  others,  though  gra- 
tuitous, creates  a  legal  liability,     {Norton  v,  Janvier,  6  Harr. 
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'Aid;  McDonald  v.  Gray.  11  Iowa,  508,  79  Am,  Dec.  509; 
Comstock  V.  Howd,  15  ilich.  237 ;  State  Treasurer  v.  Cross,  9 
Vt.  289,  31  Am.  Dec.  636.)  When  advances  have  been  made, 
OT  expenses  oi  liabilities  incurred  by  others,  in  consequence 
of  voluntary  subscriptions,  before  notice  of  witbdrawal,  this 
will  be  deemed  sufficient  to  make  them  obligatory,  provided  the 
advances  were  authorized  by  a  fair  and  reasonable  depend- 
ence on  the  subscriptions.  (Gittinga  v.  Mayhem,  6  Md.  113;' 
Homes  v.  Dana.  12  Mass.  IPO,  7  Am.  Deo.  55;  Doyle  v.  Qhist- 
coclc,  24  Tex.  200;  Parsonage  Fund  v.  Ripley,  6  Me.  442; 
Farmington  Academy  v.  Allen.  14  Mass.  1?2,  7  Am.  Dec  201; 
Bryant  v,  Qoodnow,  5  Pick.  228.)  A  subscription  becomes  a 
contract  when  accepted  by  the  beneficiaries  and  acted  upon  by 
the  incurring  of  an  obligation  or  the  expenditure  of  money. 
(McCabe  v.  O'Connor.  69  Iowa,  134,  28  N.  W.  573;  Osbom  v. 
Crosby,  63  N.  H.  583,  3  Atl.  429,  and  note,  p.  431 ;  Landwerlea 
V.  Wheeler,  106  Ind.  523,  5  N.  E.  8S8;  United  Presb.  Churcn 
V.  Bakd,  60  Iowa,  237,  14  N.  W.  303;  Eoman  v.  Steele,  18 
Neb.  652,  26  X.  W.  472.) 

BUCK,  J. — This  action  was  brought  to  recover  the  sum  of 
$500  subscribed  by  the  defendants  toward  the  building  of  a 
branch  railroad  from  the  Oregon  Short  Line  Railroad  to  Boise 
City.     The  subscription  is  in  the  following  words,  to  wit : 

"SUBSCRIPTION  FOR  A  RAILROAD  TO  BOISE  CITY. 
"We,  the  undersigned,  citizens  and  property  holders  of  Boise 
City  and  vicinity,  Ada  County,  Idaho  territory,  hereby,  each  for 
himself,  agrees  to  pay  the  amount  set  opposite  his  respectivu 
name,  to  the  Union  Pacific  Railroad  Company,  upon  considera- 
tion that  the  said  T'nion  Pacific  Railroad  Company  shall  build 
a  branch  railroad  from  some  point  on  the  Oregon  Short  Line 
Railroad,  hereafter  to  be  determined  upon  by  S.  H.  H.  Clark, 
general  manager  of  said  Union  Pacific  R.  R.  Co.,  to  Boise  City, 
Idaho ;  the  construction  of  such  branch  road  to  be  commenced 
and  completed  within  a  reasonable  time;  said  amounts  to  be 
due  and  payable  to  Jeremiah  Bmmback,  John  Lamb,  and  John 
Broadbent  when  required;  said  Bmmback,  Lamb  and  Broadbont 
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being  duly  authorized  to  collect  and  pay  over  said  money  sub- 

Gcribed  by  us. 

"Boise  City,  December  7,  1883.  Dollars 

[Signed]  "0.  P.  JOHNSON,    -    -    -    -    $500." 

The  complaint  states  that  the  said  Clark  located  the  road  to 
Boise  City,  and  that  the  said  Union  Pacific  road,  through  the 
Oregon  Short  Line  Railroad,  Burveyed  and  located  said  branch 
road  from  the  town  of  Caldwell  to  Boise  City,  and  did  procure 
the  right  of  way  and  depot  grounds,  and  did  promise  and  agree 
to  and  with  defendant,  among  others,  to  build  and  construct  said 
branch  road,  and  have  commenced  the  construction  thereof; 
that  the  said  promise  and  agreement  of  said  Union  Pacific 
Bailroad  was  upon  the  condition  that  the  said  Oregon  Short 
Line  road  should  receive  good  and  suERcient  deeds  of  said 
branch  line,  roadbed,  depot  grounds,  and  twenty  acres  of 
ground  for  shops;  that  the  said  Oregon  Short  Line  did  locate 
paid  branch  line  to  Boise  City,  and  two  miles  above  said  city, 
and  that  the  defendant  and  other  subscribers  did  assent,  after 
said  subscription,  that  the  amount  subscribed  by  him  and  them 
should  be  used  to  procure  and  purchase  said  right  of  way, 
shop  and  depot  grounds;  that  J.  Brumback  and  J.  H.  Bush 
were  appointed  by  defendant  and  other  subscribers  to  procure 
•  said  right  of  way;  that  they  procured  the  same,  and  delivered 
to  said  Oregon  Short  Line  road  good  and  BufUcient  deeds  there- 
for, and  did  pay  out  and  expend  about  $40,000  for  the  same; 
that  the  defendant  has  paid  no  part  of  said  $600;  and  that  tbo 
same  is  now  due  and  owing. 

To  this  complaint  the  defendant  interposed  a  demurrer, 
upon  the  grounds,  among  others,  of  nonjoinder  of  parties,  and 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  The  demurrer  was  overruled,  te  which  ruling  the  de- 
fendant excepted.  The  defendant  thereupon  filed  his  answer 
denying  the  allegations  of  the  complaint,  and  alleging  that  the 
same  was  procured  by  fraud.  The  action  was  tried  at  the 
April  term  of  court,  1886,  and  the  jury  returned  a  verdict  for 
plaintiff  for  the  amount  claimed,  $500.  From  the  judgment 
entered  upon  the  verdict  the  defendant  appeals,  and  brings  the 


328  Broadbent  v.  Johkbon.  [Sup.  Ct 

Opinion  of  tha  Court — Buck,  J. 

cauiie  into  this  court  on  &  bill  of  exceptions.  Among  the  errors 
specified  in  the  bill  of  exceptions  is: 

1.  That  the  court  erred  in  overruling  plaintifl's  demurrer  to 
the  complaint.  In  considering  the  merits  of  the  demurrer, 
we  notice  that  the  subscription  set  out  in  the  complaint  is  not 
a  mutual  one,  to  which  there  are  several  signers.  The  defend- 
ant, 0.  P.  Johnson,  is  the  only  signer  thereto.  If  there  were 
others,  it  is  not  so  alleged  in  the  complaint,  and  it  does  not  su 
appear  in  the  record.  It  is  uuilateraL  For  this  reason  much 
of  the  argument,  and  many  of  the  authorities  cited,  on  appeal, 
do  not  seem  applicable  to  the  facts  of  the  case  as  they  appear 
in  the  record.  The  obligation  set  out  in  the  complaint  is  a 
written  offer  by  defendant  to  the  Union  Pacific  Beilroad  Com- 
pany to  pay  the  company  $500  if  they  will  build  a  branch  road 
connecting  Boise  City  with  the  Oregon  Short  Line  Bailroad, 
and  specifying  that  the  plaintiffs  in  this  action  are  authorized 
to  collect  the  same,  and  to  pay  the  same  to  said  company.  The 
document  contains  no  acceptance  on  the  part  of  the  company. 
In  and  of  itself  it  is  a  naked  offer — a  promise  without  a  con- 
sideration— and  not  binding  on  the  subscriber.  {Vtica  tie.  R. 
B.  Co.  V.  Brinckerhoff,  21  Wend.  139,  34  Am.  Dec.  220;  Cottage 
Street  M.  E.  Church  v.  Kendall,  121  Mass.  629,  23  Am.  Rep. 
286 ;  Livingston  v.  Rogers,  1  Caines,  585 ;  Trustees  etc,  v.  Steio- 
art,  1  'S.  Y.  581.)  It  has  none  of  the  elements  of  a  mutual 
promise  between  different  signers  of  a  subscription,  which  the 
courts  have  held  to  be  a  sufficient  consideration  between  the 
several  subscribers. 

The  complaint,  however,  allies  that,  after  the  eubscription 
was  made,  the  said  Union  Pacific  Bailroad  promised  and  agreed 
to  and  with  defendant  and  others  to  build  said  branch  road 
upon  the  consideration  that  the  Oregon  Short  Line  Bailroad 
should  receiTe  good  and  suSicient  deeds  to  their  roadbed,  depot 
grounds,  and  ground  for  shops,  and  that  defendant  assented 
thereto ;  that  thereupon,  upon  such  assent,  one  J.  Bruraback  and 
J.  H,  Bush  were  appointed  by  the  defendant  and  other  parties 
subscribing  to  procure  said  right  of  way  in  January,  1884,  to 
secure  the  same,  which  they  did,  relying  upon  said  subscrip- 
tion, at  an  expense  of  about  $40,000. 
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Accepting  this  statement  to  be  true,  as  admitted  by  the  de- 
murrer, it  Beema  that  the  proposition  of  defendant  to  the  Union 
Pacific  Railroad,  mode  by  the  terms  of  said  subscription  dated 
December  7,  1883,  was  met  by  a  counter-proposition  from  said 
company  to  defendant  and  others  to  build  the  road  if  they  could 
be  given  'the  right  of  way,  and  that  defendant,  with  others, 
assented  to  the  counter-proposition  in  January,  1884;  that, 
pursuant  thereto,  defendant  and  others  appointed  J.  Brum- 
back  and  J.  H.  Bush  to  procure  said  right  of  way;  and  that 
said  Brumback  and  Bush  accepted  such  employment,  and  pro- 
cured said  right  of  way  at  an  expense  of  about  $40,000,  The 
agreement  under  which  said  right  of  way  was  secured,  as  ia 
set  out  in  the  complaint,  was  subsequent  to  and  entirely  dis- 
tinct from  the  subecription  upon  which  this  action  is  founded. 
The  subscription  was  dated  December  7,  1883.  The  arrange 
ment  for  right  of  way  was  made  in  January,  1884.  If  the 
defendant  was  a  party  to  the  agreement  as  proposed  by  the  rail- 
road company  in  January,  1884,  the  subscription  of  December 
7,  1883,  was  only  referred  to  as  fixing  the  amount  of  his  lia- 
bility. Whatever  obligations  defendant  may  have  asenmed  un- 
der the  arrangement  to  Becnre  the  roadbed  must  have  been  un- 
der the  etibeequent  agreement,  and  not  on  the  subscription  set 
out  in  the  complaint.  Said  subscription  being  void  for  want 
of  matuality — a  mere  nudum  pactum — ^the  plaintiffs  could  ac- 
quire no  authority  from  it  to  bring  this  action,  or  to  collect  the 
amount  subscribed;  nor  can  the  defendant  be  forced  to  pay 
upon  a  void  obligation.  If  defendant  is  liable  at  all,  it  must 
be  to  parties  other  than  the  [Jaintiffs,  and  upon  some  other 
obligation  than  that  set  out  in  the  complaint. 

We  are  of  the  opinion  that  the  demurrer  should  have  been 
sustained,  and  the  judgment  is  reversed. 

Haye,  C.  J.,  and  Broderick,  J.,  concur. 


CoOFEB  V.  Kelloog.  [Sup.  Ct 


Argument  for  Respoo dents. 


(Februaiy  23,  1887.) 

COOPER  BT  Au  V.  KELLOGG  et  al. 
[13  Pac.  360.1 
PLZADnras — Fmnnifls — JuDaitBKT. — Where  the  findings  are'  retponsive 
to  all  the  material  issues  raised  by  the  pleadings,  and  are  war- 
ranted by  the  testimony,  and  they  support  the  judgment  and  no 
errors  at  law  appearing,  the  judgment  will  be  affirmed. 
(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Shoehone  County. 

Richard  Z.  Johnson,  WiJiiam  H.  Clagett  and  Albert  Allen, 
for   Appellants. 

Contradictory  findings  will  not  support  a  judgment  (Reese 
V.  Corcoran,  52  Cal.  495;  Manly  v.  Eowlett,  55  Cal.  94;  Sloss 
V.  AllTMn,  64  Cal.  47,  30  Pac.  574 ;  Carman  v.  Boss,  64  Cal. 
250,  29  Pae.  510;  Baker  v.  Riordan,  11  Pac.  C.  L.  J.  324.) 
The  findings  must  respond  to  the  iesues.  Every  material  iseue 
must  be  disposed  of.  (3  Hayne  on  New  Trial  and  Appeal, 
sec.  242,  p.  723;  Knight  v.  Rochs,  56  Cal.  IB,  25;  Masters  v. 
Lash,  Gl  Cal.  623;  Laughlin  w.  Wright,  63  Cal.  113;  Boggs  v. 
Smith,  63  Cal.  88;  Shaw  v.  Wandesford,  63  CaL  300.)  Facts 
not  in  issue  need  not  be  found,  and  if  they  are  found,  the  find- 
ing is  nugatory.  (S  Hayne  on  New  Trial  and  Appeal,  sec,  242 ; 
Devoe  v.  Devoe,  61  Cal.  543;  Marks  v.  Sayward,  50  CaL  57; 
Gregory  v.  Nelson,  41  Cal.  284 ;  Morenhout  v.  Baron,  42  Cal. 
605.)     Under  the  law,  four  certain  things  are  to  be  done  in 

order    to  perfect  a  location:  "1 2.  The    postiK^    i.i 

notice  at  the  place  of  discovery,  giving  the  name  of  the  lode, 
the  name  of  the  locator  and  the  date  of  discovery;  3.  Marking 
the  surface  boundaries  of  the  claim  by  posts,  in  the  manner 
pointed  out  by  statute;  and  4.  Making  and  recording  a  location 
certificate."     (Strepey  v.  Stark,  7  Colo.  618,  6  Pac.  111.) 

W.  W,  Woods  and  W.  B.  Heybum,  for  Respondents. 

When  no  findings  appear,  and  the  record  does  not  show 
whether  they  were  waived,  it  will  be  presumed  that  the  court 
found  the  facts  necessary  to  support  the  judgment.     {Olen  ». 
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Arnold,  56  Cal.  631;  Utter  v.  Eamet,  59  Cal.  5;  Cummins  v. 
Howard,  63  Oal.  503 ;  Cole  v.  Bacon,  63  Cal.  571.)  A  material 
issue  may  become  immaterial  so  as  to  require  no  finding  by 
reason  of  a  finding  upon  another  issue.  (Porter  v.  Woodward, 
57  Cal.  535 ;  McCourteney  v.  Fortune,  57  Cal.  617.  See  Davis 
V.  Drew,  58  Cal.  153.)  Mining  prospecting  partnerahipe  are 
valid.  (Boucher  v.  Mtdverhill,  1  Mont.  306 ;  Saurtry  v.  Dun- 
lop,  12  Wis.  364;  Settmhre  v.  Putnam,  30  Cal.  440.)  As  to 
proepecting  contracts  and  the  law  of  admiseions.  {Wetland  v. 
Huber,  8  Nev.  203.)  Legal  relations  of  owner  and  adveo* 
turer.  {Henderson  v.  Allen,  23  Cal.  519.)  Sale  in  disregard  . 
of  outfitter.     (Hurley  v.  Ennis,  2  Colo.  300.) 

HATS,  C.  J. — This  case  is  founded  upon  a  contract  which 
was  entered  into  betwe^i  the  plaintiffs  and  defendant  Kellogg, 
wherein  plaintiffs  were  to  furnish  said  defendant  with  a  pros- 
pector's outfit  known  in  miner's  parlance  as  a  "grubstake," 
in  consideration  of  which  Kellogg  was  to  do  certain  prospect- 
ing, and  to  give  to  plaintiffs  a  one-half  interest  in  all  mining 
claims  discovered  by  him.  Kellogg  received  the  outfit,  and 
did  the  prospecting.  It  is  dairaed  by  the  plaintiffs  that  Kel- 
logg discovered  all  of  the  mining  claims  for  which  this  suit 
is  brought  while  working  under  said  contract  as  a  prospector, 
and  that  he  made  location  of  some  of  them ;  but  that  he  after- 
ward, for  the  purpose  of  defrauding  plaintiffs,  procured  de- 
fendant O'Rourke,  without  plaintiffs'  knowledge  or  consent,  to  • 
accompany  Hm,  and  to  take  down  the  location  notice  put  up 
by  Kellogg,  and  to  relocate  the  premises  in  the  name  of 
O'Rourke.  All  of  which  defendant*  deny,  and  claim  the  Bun- 
ker Hill,  the  only  claim  now  in  controversy  here,  was  discov- 
ered by  O'Rourke  alone.  Upon  the  trial  a  jury  was  called, 
and  special  questions  submitted  to  them,  upon  which  they 
found  the  facta.  The  court  adopted  a  portion  of  their  findings 
of  fact,  and  further  found  that  "on  September  10,  1885,  Kel- 
logg became  the  owner,  by  location,  of  an  undivided  one-half 
interest  in  the  Bunker  Hill  lode;  that  at  the  time  he  acquired 
this  interest  by  location,  he  was  under  a  contract  with  plain- 
tiffs, by  which  they  were  to  have  a  half  interest  in  all  mining 
property  located  or  acquired  by  him;  that  plaintiffs  were  the 
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owners  of  one-half  of  Kellogg's  interest  in  the  Bunker  Hill 
acquired  by  him  by  location  on  September  10,  1885;  that  prior 
to  September  10th,  while  said  contract  existed  between  plain- 
tiffs and  Kellogg,  Kellojig  knew  of  the  existence  of  mineral- 
bearing  rock  on  the  Bunker  Hill  mine,  and  indications  of  min- 
eral ther^  as  caused  him  and  O'Rourke  to  locate  the  same  for 
tiieir  joint  benefit."  And,  as  a  conclusion  of  law,  the  court 
found  "(Jaintiffs  entitled  to  a  decree  against  Kellogg  and 
O'Rourke  for  an  undivided  one-fourth  interest  of  the  Bunker 
Hill  mine,  as  they  held  the  same  September  10,  1885,  and  in 
all  interests  acquired  by  them  since  that  date."  Judgment  was 
entered  in  accordaJice  with  the  findings  of  fact  and  conclu- 
aiona  of  law. 

The  findings,  we  think,  cover  all  the  material  iesues  raised 
by  the  pleadings,  and  are  sufficient  to  support  the  judgment. 
After  a  careful  examination  of  the  whole  case,  which  is  very 
ToluminouB,  we  find  it  more  a  question  of  fact  than  of  law,  and 
upon  the  question  of  fact  we  have  no  hesitancy  in  saying  we 
think  the  findings  fully  eustained  by  the  evidence.  If  the 
defendants,  Kellogg  and  O'Rourke,  have  acted  in  good  faith, 
and  did  not  intend  to  defraud  these  plaintiffs  out  of  their  legiti- 
mate interest  in  the  Bunker  Hill  claim,  they  are  certainly  un- 
fortunate in  having  their  transactions,  as  detailed  by  themselves, 
ladened  with  many  badges  of  fraud.  We  are  unable  to  see  how 
any  ImpariJal  mind  can  arrive  at  a  different  conclusion.  Their 
conduct  relative  to  this  mine  is  consistent  with  this  theory, 
and  inconsistent  with  any  other. 

We  have  examined  all  the  assignments  of  error,  and  deem 
it  unnecessary  to  discnsa  them  in  detail,  inasmuch  ae  we  find 
no  error  that  would  warrant  a  reversal  of  the  judgment.  Judg- 
ment afSnned. 

Broderick  and  Buck,  JJ.,  concurring. 


Feb.  1887.]  Sohtltz  v.  Kkeler. 

Argum^t  for  Appellantak 


(FebniaiT  28,  1887.) 
SCHULTZ  2T  AL.  T.  KEELER  bt  al. 

RXOPTIOITB,   BlU.  O 

ceptioiiB  settled  and  signed  by  the  trial  judge  will  be  treated  at 
Bach,  although  it  Is  denominated  a  Btatement, 

Final  Decibiok — Monon  fob  New  Trial — Obdbb  Dekttno  Apical- 
able. — The  orgaalo  act  of  the  territory  does  not  prohibit  the  legis- 
lative assembly  from  authorizing  an  appeal  from  an  order  of  the 
diitrlet  oourt,  orerruling  a  motion  for  a  new  trial. 

iKSTKUOnONS — LOOATIHO  Claiu  BT  AoENX.— The  initructioiu  given  to 
the  jury  to  the  effect  that  one  cannot  Initiate  the  location  of  a 
mining  clAim  through  an  agent,  etc.,  examined  and  held  erroneous. 
(Syllabus  by  the  court.) 

APPEAL  from  District  Court,   Shoshone  Cotmty. 

W.  B.  Heybum,  for  Appellants. 

The  conrt  erred  in  instnicting  the  jury  in  ^ect  that  a  min- 
ing claim  conld  not  be  located  bj  an  agent.  (3  Estee's  Plead- 
ings, eeo.  2862 ;  Oore  v.  McBrayer.  18  Cal.  582 ;  Murhy  v.  En- 
nis,  2  Coio.  300;  fliwA  v.  French,  1  Ariz.  99,  26  Pac.  816;  Mor- 
ion V.  Solanibo,  26  Cal.  527.)  It  is  not  against  public  policy 
to  allow  a  partner  or  agent  to  locate  a  mining  claim  for  and 
in  the  name  of  another  in  hia  absence.  (Boucher  v.  MvJver- 
hUl,  1  Mont.  810.)  Although  the  verdict  may  be  in  accord 
■with  the  w«ght  of  evidence,  if  the  essential  point*  in  dispute 
were  by  the  charge  withdrawn  from  the  consideration. of  the 
jury,  a  new  trial  will  be  granted.  (HiUiard  on  New  Trials, 
p.  46.)  A  court  will  presume  injury  from  an  error  in  the  court 
below,  unless  the  record  itself  refutes  the  presumption  and 
shows  affirmatively  that  no  injury  could  have  resulted.  (Peo- 
ple  V.  Furtado,  67  Cal.  346;  McDotigal  v.  Central  R.  B.  Co., 
63  Cal.  431;  Billiard  on  New  Trials,  p.  46;  Fullam  v.  Cnm- 
mings,  16  Vt.  697.)  Motion  for  new  trial  suspends  life  of 
judgment  until  suit  is  disposed  of.  (Hilliard  on  Now  Trials, 
c.  5,  p.  59 ;  Edwards  v.  Edwards,  22  111.  121 ;  Wright  v.  Had- 
dock, 7  Dana,  253.)  There  is  no  difference  between  a  state- 
ment and  a  bill  of  exceptions  in  form  or  substance,  except  that 
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the  fonner  follows  a  notice  of  motion  for  new  triaL     {People 
V.  Crane,  GO  Oal.  279.) 

WiQiam  H.  Clagett  and  Albert  Allen,  for  Reepondenfe. 

The  marking  of  the  bonndarieo  by  plaintiffs  waa  one  of  the 
ieeueB  in  the  eaae.  The  jnry,  by  its  general  verdict,  fonnd  they 
were  not  marked.  In  the  statement  the  jndge  certifies  that 
the  evidence  proved  they  were.  The  verdict  was  not  set  aside, 
and  the  record,  therefore,  on  its  face  contains  a  false  recital 
of  fact  (Bidden  v.  Jordan,  38  Cal.  303;  1  Abbotfs  Digest, 
p.  527,  sec.  13.)  Until  set  aside,  the  verdict  waa  conclusive 
upon  the  court  below,  and  this  court  should  not  consider  a 
question  where  the  alleged  error  is  only  apparent,  by  the  in- 
corporation in  the  statement  of  a  recital  of  fact,  which  the  jury 
in  their  verdict  find  otherwise.  {Jones  v.  Buckell,  104  U.  S, 
566;  Reed  v.  Qardner,  17  Wall.  411.)  There  is  no  appeal  from 
an  order  granting  or  refusing  a  new  trial.  {Henderson  v. 
Moore,  5  Cranch,  11;  Pomeroy  v.  Bank  Ind.,  1  Wall.  597,  598; 
Beety's  Federal  Procedure,  691,  698.)  In  Morton  v.  Salambo, 
26  Cal.  527,  the  facte  were  similar  to  those  in  Gore  v.  McBrayer, 
18  Cal.  582,  and  the  court,  repudiating  the  idea  that  the  law 
or  agency  cut  any  figure  in  the  case,  rested  its  decision  upon 
tile  mining  custom  of  the  district  expressly  authorizing  one 
to  locate  for  himself  and  others  (pp.  531-534).  The  law  of 
1872  nowhere  authorized  a  mining  claim  to  be  located  by  an 
agent  This  act  is  a  pre-emption  law.  {Belk  v.  Meagher,  104 
U.  S.  284.) 

BEODEBICK,  J.— This  action  is  in  the  nature  of  eject- 
ment, brought  to  recover  the  possession  of  certain  placer  min- 
ing ground  situated  in  Shoshone  county.  The  case  was  tried 
before  the  court  with  a  jury.  Verdict  and  judgment  in  favor 
of  defendanta.  The  plaintiffs  moved  for  a  new  trial,  which 
motion  was  overruled,  and  from  this  order  and  decision  the 
plaintiffs  appealed.  The  motion  was  made  upon  a  bill  of 
exceptions  which  contains  the  substance  of  a  portion  of  the 
evidence,  and  also  certain  instructions  given  to  the  jury,  and 
an  exception  taken  by  the  plaintiffs  to  the  giving  of  these  in- 
etructions.     The  error  assigned  is  the  giving  of  the  mstmctioiu 
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set  out  in  the  bUl  of  exceptions,  and  the  refusal  to  grant  to 
plaintiffs  a  new  triaL 

At  the  hearing  in  this  conrt  a  preliminary  motion  to  dismiss 
the  appeal  was  argued,  on  the  ground,  among  others,  that  there 
was  no  mifficient  etattmeat  or  bill  of  exceptions  in  the  tran- 
script. The  bill  of  exceptione  is  somewhat  informal,  but  it 
contains  the  charge  excepted  to,  and  shows  that  the  objection 
was  made  before  the  jury  retired  for  deliberation,  and  indi- 
cates with  sufficient  certainty  upon  what  the  appellanta  reJy 
for  a  reversal  of  the  judgment  It  is  authenticated  by  the 
trial  judg«v  and  it  makeg  no  difference,  under  out  practice, 
whether  it  is  called  a  statement  or  bill  of  exceptions.  It  brings 
the  exceptions  here,  and  we  must  take  this  portion  of  the 
transcript  for  what  it  la,  and  not  for  what  it  may  have  been 
called.  (People  v.  Crane,  60  CaL  279 ;  BracSfury  v.  Improve- 
meni  Co.,  ante,  p.  339,  10  Fac  620.)  The  motion  to  dismiss 
is  therefore  ovemJed. 

Counsel  for  respondents  interpose  another  preliminary  ob- 
jection to  passing  upon  the  merits  of  this  appeal;  end  it  is 
insisted  that  this  court  has  no  jurisdiction  of  the  case,  because 
section  1869  of  the  Bevised  Statutes  of  the  United  States  al- 
Ibws  appeals  from  the  final  decisions  of  the  district  courts  to 
the  supreme  court  of  all  the  territories  respectively,  under  such 
regulatiom  as  may  be  prescribed  by  law.  It  ie  therefore  con- 
tended that  an  order  denying  a  motion  for  a  new  trial  is  not 
a  final  decision,  and  not  appealable.  In  support  of  this  con- 
tention against  jurisdiction  counsel  refers  to  McCormick  ». 
Wath  Waila  Co.,  1  Wash.  Ter.  513,  An  examination  of  that 
case  will  show  that  it  is  not  directly  in  point  in  the  case  at 
bar.  In  that  case  a  new  trial  had  been  granted  in  the  trial 
court,  and  on  appeal  from  the  order  the  supreme  court  said, 
in  substance,  that  there  was  no  final  decision  to  appeal  from. 
But  if  that  decision  does  go  to  the  extent  that  counsel  bwe 
claim  for  it,  we  would  still  be  unwilling  to  follow  it. 

£veT  since  the  organization  of  this  territory,  Jitigants  have 
been  appealing  from  orders  denying  motions  for  new  trials. 
Our  reports  show  a  gteat  number  of  these  cases  to  have  been 
heard  and  determined  in  this  court,  and  now  for  the  first  time 
the  right  of  appeal  is  questioned.    It  will  be  observed  that  the 
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organic  act  allows  appeaU  from  final  deciaiooB.  Now,  if  an 
application  for  a  new  trial  is  overruled,  is  not  the  order  a  final 
decision?  Certainly,  eo  far  as  the  trial  court  is  concerned,  it 
puts  an  end  to  the  suit.  In  our  opinion  it  is  final,  witMn  the 
meaning  of  the  law,  and  from  such  an  order  or  decision  an 
appeal  will  lie.     (Wyatt  v.  Wyatt,  ante,  p.  236,  10  Pac.  228.) 

This  bringB  ne  to  the  c(msidCTation  of  the  instructions  given 
to  the  jnry,  and  objected  to  bj  the  plaintiffs  at  the  time.  The; 
are  as  follows:  "The  jury  are  instructed  that  if  they  find  from 
the  evidence  that  the  alleged  location  of  the  plaintiSs  of  June 
11,  1883,  was  made  in  one  body,  including  eighty  acres  of  land, 
and  that  said  location  was  made  in  the  joint  names  of  Jesse 
A.  Prichard,  C.  A.  Schulta,  M.  H.  Lane,  and  W.  0.  Endicott, 
in  the  absence  of  said  Schulti  and  I^ne,  by  A.  J.  Prichard  as 
their  agent,  and  that  before  C.  A.  Schultz  and  AI.  H.  Lane 
personally  entered  the  premises,  defendants  in  person  made 
location  thereon  as  required  by  law,  you  will  find  for  defend- 
ants." "There  is  evidence  tending  to  show  tiiat  three  of  the 
locators,  under  the  alleged  location  of  June  11,  1883,  were  ab- 
eent  at  the  time  of  the  alleged  location  by  plaintiffs,  and  re- 
mained absent  until  after  the  location  by  the  several  defendants 
of  the  mining  ground  claimed  by  them  respectively,  and  that 
the  locations  in  the  names  of  J.  A.  Prichard,  C.  A.  Schultz, 
and  Mary  H.  Lane  were  made  by  A.  J.  Prichard,  as  their  agent, 
in  their  absence.  I  instruct  you  as  a  matter  of  law  that  if  the 
defendants  were  personally  present  on  the  disputed  premises, 
with  the  purpose  of  locating  the  same,  and  that  the  plaintiffs 
Scholia  and  Lane  had  never  bi-en  personally  upon  the  claim, 
but  had  duly  been  represented  in  making  their  location  by  A, 
J,  Prichard,  their  agent,  that  the  defendants  had  the  better 
right,  and  the  absent  plaintiffs  acquired  no  rights  through  their 
agent,  as  against  defendants  in  possession."  "The  laws  of  the 
United  States  provide  that  all  valnable  mineral  deposits  in 
lands  belonging  to  the  United  States  are  open  and  free  to  ex- 
ploration and  purchase,  and  the  lands  on  which  they  are  found 
to  occupation  and  purchase,  under  regulations  prescribed  by 
law.  The  entry  upon  mineral  lands  for  such  purpose  and  com- 
plying with  the  laws  in  reference  thereto,  is  a  location.  A 
valid  location  of  a  mining  ckim  practically  severs  the  land 
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deecribed  thereiD  from  the  public  lands,  and  withdraws  it  from 
the  public  domain.  It  is  important,  therefore,  that  a  person 
who  claims  for  himself  the  privilege  of  holding  public  land, 
and  appropriating  it  to  his  own  use  at  the  expense  of  the  pub- 
lic domain,  should  do  bo  under  some  specified  providon  of  law. 
I  instruct  you  that  there  la  no  provision  of  law  which  author- 
izes a  person  to  take  the  necessary  steps  to  initiate  the  location 
of  a  mining  claim  by  an  agent  in  the  absence  of  the  principal, 
and  that  any  such  location,  or  attempted  location,  made  under 
power  of  attorney  from  one  who  is  absent,  is  unauthorized  by 
law,  and  void,  as  against  one  who  personally  takes  possession 
of  the  premises  prior  to  the  personal  presence  of  the  principal 
upon  the  claim." 

We  think  the  propositions  of  law  announced  in  these  instruc- 
tions to  the  jury  too  broadly  stated.  We  find  nothing  in  the 
statutes  of  the  United  States  that  prohibits  one  from  initiating 
a  location  of  a  mining  claim  by  an  agent.  Counsel  for  re- 
Bpondents  contend  that  as  the  acts  of  Congress  do  not  specifi- 
cally authorize  the  location  by  an  agent  that  they  must  be  con- 
strued as  forbidding  it.  We  might  accept  this  view,  if  Con- 
gress had  legislated  upon  the  entire  subject,  and  had  abrogated 
all  other  laws  and  regulations  with  reference  thereto.  This 
has  never  been  done  with  regard  to  the  pubhc  mineral  lands, 
but,  on  the  contrary,  Congress,  by  express  enactment,  has 
sanctioned  and  continued  in  force  all  local  laws  and  customs 
not  inconsistent  with  the  laws  of  the  United  States.  {U.  S. 
Rev.  Stats,  sec.  2319.)  Long  prior  to  the  mineral  land  act  of 
1872  it  had  been  held  by  the  courts  of  California  that  a  valid 
location  of  a  mining  claim  could  be  initiated  through  an  agent. 
(Oore  V.  McBrayer,  18  Cal.  58S;  Morton  v.  Mining  Co.,  26  Cal. 
527.)  So  at  that  time  it  was  well  understood  on  this  coast 
that  the  law  authorized  ft  location  by  an  agent;  or,  in  other 
words,  that  a  valid  location  could  he  made  without  the  locator 
participating  in  person.  (2  Estee's  Pleadings  and  Practice, 
2252.) 

The  law  as  interpreted  by  the  courts  had  been  acted  upon  in 

all  this  mining  region  until  it  had,  in  a  certain  sense,  become 

a  rule  of  property.     Congress  had  full  knowledge  of  the  local 

laws,  and,  had  they  intended  to  change  or  disaflBrm  this  rule, 
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it  certainly  would  have  been  done  by  express  provision.  As 
there  is  no  such  provision,  it  ia  a  fair  presninption  arising 
from  section  2319,  supra,  that  it  was  the  intention  to  afEirm  and 
continue  in  force  this  as  well  as  all  local  laws  and  customs,  as 
construed  by  the  courts,  not  in  conflict  with  the  laws  of  the 
United  States.  As  bearing  upon  the  question,  see  Rush  v. 
French,  1  Ariz.  99,  116,  25  Pac.  81S;  Boucher  v.  Mulverhill, 
1  Mont.  310;  Murley  v.  Ennis,  2  Colo.  300. 

To  sustain  these  instructions  and  this  judgment  wonld  be 
holding,  in  substance,  that  no  one  can  initiate  a  location  to  a 
mining  claim,  under  any  drcumstances,  unless  he  be  personally 
present,  and  participate  therein.  We  do  not  think  the  law 
should  be  so  construed  and  administered,  and,  out  of  the 
numerous  mining  cases  decided  in  this  country,  not  one  baa 
been  cited  that  so  holds.  If  the  parties  herein  attempted  to 
locate  through  an  agent,  and  the  laws  were  not  complied  with 
as  to  the  manner  of  locating,  or  ae  to  performing  labor,  mak- 
ing improvements,  etc.,  that  wonld  be  another  and  different 
question. 

In  the  first  paragraph  of  the  instructions  ia  an  intimation 
that  there  was  evidence  tending  to  show  that  the  plaintiffs  and 
their  predeeeesors  in  interest  located  jointly,  in  one  body,  eighty 
acres  of  ground ;  that  there  was  but  one  location,  and  that  it 
was  a  part  of  this  joint  location  in  dispute.  The  evidence  not 
being  here,  we  cannot  know  the  facts,  and  the  record  is  so  im- 
perfect that  we  would  not  be  warranted  in  expressing  any 
opinion  on  the  merits,  or  as  to  this  joint  location  of  the  claim ; 
but  think,  on  the  whole  case,  that  a  new  trial  should  be  awarded. 

The  instructions  that  a  location  could  not  be  initiated  through 
an  agent,  etc.,  are  so  clearly  erroneous  that  the  error  could 
not  have  been  cured  by  any  others  that  may  have  been  given. 
{Lufkins  V.  Collins,  ante,  p.  150,  7  Pac.  96.) 

The  judgment  is  reversed,  and  cause  remanded  to  the  court 
below  for  a  new  trial  in  conformity  with  this  opinion. 

Hays,  C.  J.,  concurring. 

Buck,  J.,  dissents  from  the  third  and  last  point  in  the  ayllabna. 


Feb.  1887.]  Bdkke  v.  McDonald. 

Argument  for  Appellants. 


(Pebru&ry  28,  ISST.) 

BURKE  ET  AL.  V.  McDonald  et  al. 

[13  Pac.  351.1 
UllflNa  Claiu — PlCADinoa — Pbactice. — In  proeeedingg  under  the  Ite- 
TJsed  Btatutei  of  the  United  States,  sections  2326,  2326,  to  deter- 
mine the  right  of  adverse  claimant  to  a  mineral  location,  where 
the  complaint  is  open  to  the  objection  that  it  states  two  causes  of 
action,  one  legal  and  one  equitable,  and  the  defendant  does  not 
challenge  the  complaint  hj  motion  or  otherwise,  but  consents  to 
calling  a  jury  and  proceeds  to  trial  as  in  an  action  at  law,  and 
both  parties  adduce  their  evidence  on  the  questions  of  fact  in- 
volved,  ib  is  then  too  late  for  the  plaEntifT  to  move  to  bave  the 
Cftse  declared  a  proceeding  in  equitjr,  and  to  have  it  decided  as 
such,  without  the  intervention  of  a  jurj'. 

BlORT  or  POSSESBIOR  OF  UlNlNG  GBOUND ACTIOIf  AT  LaW JuBT  AL- 
LOWED.— In  proceedings  under  this  act  of  Congress,  the  right  of 
possession  of  the  ground  in  dispute  is  the  gist  of  the  action,  the 
thing  to  be  tried  and  settled  by  the  controversy,  and  such  proceed- 
ing, in  this  territory,  an  action  at  law  in  which  a  jury  may  be 
demanded  as  a  matter  of  right  to  try  such  controversy,  and  render 
a  general   verdict   therein. 

Possession — Who  Estitlbd  to  Patemt — Action  to  Detebuine. — So 
far  as  the  form  of  action  is  concerned,  it  makes  no  difference  who 
is  in  or  out  of  possession.  The  proceeding  is  simply  to  determine 
which  party,  if  either,  is  entitled  to  a  patent,  and  in  such  a  case, 
where  the  claim  is  asserted  under  a  location,  actual  possession  is 
not  a  material  question. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Shoshone  County. 

A.  E.  Majhew,  W.  B.  Heyburn  and  W.  W.  Woods,  for  Ap- 
pellants. 

Courts  of  equity  have  no  jurisdiction  to  determine  the  right 
of  possession.  They  determine  the  title  to  real  property,  but 
where  an  action  in  the  nature  of  ejectment  will  determine  the 
controversy  as  to  possession,  it  should  be  resorted  to.  (Killian 
V.  Bbbinghavs,  110  U.  S.  568,  4  Sup.  Ct.  Eep.  232.)  In  the 
case  of  Connecticut  Life  Ins.  Co.  v.  Lathrop,  111  U.  S.  612, 
4  Sup.  Ct.  Eep.  533,  the  court  reaffirms  the  doctrine  by  it 
theretofore  held  in  the  case  of  Fkoenix  Ins.  Co.  v.  Doster,  in 
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106  U.  S.  32,  1  Sup.  Ct  Eep.  18,  that  when  a  cause  finally 
depends  upon  the  effect  or  weight  of  testimony,  it  le  one  for 
the  consideration  of  the  jury,  under  proper  inatructione  as  to 
the  principles  of  law  involved.  Trial  by  jury  ib  never  to  be 
denied  when  the  law  governing  the  trial  is  eusceptible  of  euch 
a  construction  as  to  preserve  it  to  the  parties.  Actions  of  eject- 
ment do  not  affect  the  title  to  property,  but  the  possesion.  (3 
Estee's  Pleadings,  sec.  2268 ;  Long  v.  Neville,  89  Cal.  131 ;  Mar- 
thall  V.  Shafter,  32  Cal.  194.) 

F.  Oanahl,  G.  W.  Stapleton,  and  Albert  Allen,  for  Respond- 
ents. 

By  the  organic  act  of  the  territory  of  Idaho  th«  district  courts 
are  invested  with  chancery  and  common-law  juriBdiction ;  the 
two  jurisdictions  are  exercised  by  the  same  court,  and  under 
the  legislation  of  the  territory.  (Code  Civ.  Proc.,  sec.  138, 
p.  26.)  The  modes  of  procedure  up  to  the  trial  or  hearing 
are  the  same  whether  a  legal  or  equitable  remedy  is  sought. 
The  suitor,  whatever  relief  he  may  ask,  ia  reqnired  to  state, 
"in  ordinary  and  concise  language,"  the  facts  of  hie  case  upon 
which  he  invokes  the  judgment  of  the  court.  (Basey  v.  Galla- 
gher, 20  Wall.  679,  680.)  Exceptions  taken  in  the  court  bo- 
low  will  be  treated  as  waived  unless  the  matters  so  excepted 
to  are  assigned  as  errors  in  this  court.  (Purdy  v.  Steele,  1 
Idaho,  216;  Page  v.  Page,  1  Idaho,  102;  Lamplcin  v.  Sterling. 
1  Idaho,  122;  Fairbaugk  v.  Hasterson,  1  Idaho,  136.)  Actions 
of  ejectment,  it  is  true,  "do  not  affect  the  title  to  property," 
"but  the  right  to  the  possession  as  between  tbe  parties  that  is 
tried  in  ejectment,  and  this  right  is  title."  (2  Estee's  Plead- 
ings, sec.  2268;  Long  v.  Neville,  29  Cal.  131;  Marshall  v. 
Shafter,  32  Cal.  194;  Holland  v.  Challen,  110  TJ.  S.  20,  3  Sup. 
Ct  Rep.  495.)  The  locator  and  claimant  need  not  be  in  or 
remain  in  possession;  possession  depends  upon  location,  and  not 
location  upon  possession.  {Bdl:  v.  Meagher,  104  U,  S.  237-283- 
Eatau/irth  v.  Butcher,  4  Mont  307,  1  Pac.  714  j  McKinstrv  v 
Clark  et  al.,  3  Mont  395.) 

BRODERICK,  J.— This  action  was  commenced  under  Be- 
yised  Statutes,  aections  3325,  2326,  to  determine  tbe  rights  of 
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adverse  claimante  to  certain  miitmg  gronnd  sitnated  in  Sho- 
shone county,  Idaho.  The  complaint  sets  out  the  location  by 
plaintiffs  of  the  Tiger  lode  mining  claim,  and  that  the  defend- 
ants claimed  an  adjacent  mine  called  the  "Poonnan  lode  min- 
ing claim,"  and  that  they  (defendants)  wrongfully  caused  a 
Eiirvey  of  said  Poorman  claim  to  be  made  bo  as  to  cross  upon 
and  overlap  the  said  Tiger  claim ;  that  defendant*  made  appli- 
cation for  a  patent  to  said  Poorman  claim ;  that  plaintiffs  filed 
in  the  land  office  their  adverse  claim  to  that  portion  of  the 
Poorman  which  overlapped  the  Tiger  claim,  and  in  dne  time 
thereafter  commenced  this  action  to  sustain  their  adverse  claim. 
The  defendants  answered  the  complaint,  denying  some  of  its 
allegations,  and  admitting  others,  and  then  set  up  claim  to  and 
right  of  possession  in  themselves  to  the  area  in  conflict.  .  At 
the  April  term,  1886,  of  the  district  court,  the  cause  came  on 
for  trial,  A  jury  was  impaneled,  without  objection,  and  the 
cause  tried,  as  appears  from  the  record,  as  an  action  at  law  be- 
fore the  court  and  jury.  The  jury,  being  unable  to  agree 
upon  a  verdict,  were  discharged  by  the  court.  The  defendants 
then  moved  for  a  change  of  venue,  but  no  order  was  entered 
upon  the  motion. 

The  defendants  nest  moved  the  court,  "upon  the  pleadings 
and  all  the  evidence  in  the  cause,  that  the  court  find  the  facta 
involved,  and  render  judgment  accordingly,  upon  the  ground 
that  it  appears  from  all  the  evidence  that  the  plaintiffs  were, 
at  the  time  of  the  commencement  of  this  action,  in  the  pos- 
Bession  of,  and  at  all  times  since  have  been  and  now  are  in  the 
poeseseion  of,  the  ground  and  premises  in  controversy,  and  on 
the  further  ground  that  the  evidence  and  pleadings  show  that 
the  action  is  a  proceeding  in  equity,  and  not  at  law,  and  is  one 
peculiarly  cognizable  by  the  court,  and  should  be  tried  by  the 
court"  The  court  sustained  the  motion,  and  rendered  its  de- 
cision npon  the  evidence  and  arguments  adduced  upon  the  trial. 
To  these  rulings  and  decisions  the  plaintiffs  eicepted,  and  as- 
sign the  same  as  error.  The  appeal  is  from  the  judgment,  and 
the  questions  involved  must  be  determined  from  the  judgment- 
roll. 

The  first  question  is  as  to  the  change  of  venne.  The  trial 
court  intimated  its  intention  to  change  the  venae  to  Kootenai 
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the  possession  of  that  part  of  the  public  lands  which  is  valu- 
able for  minerals  separable  from  the  fee,  and  to  provide  for  the 
existence  of  an  exclusive  right  to  the  posseasion,  while  the  para- 
mount title  remains  in  the  United  States.  In  furtherance  of 
this  policy  it  wag  enacted  by  section  9  of  the  act  of  February 
37,  1865,  chapter  64  (13  Stats.  441;  Eev.  Stats.,  aec.  910),  that 
no  possessory  action  between  individuals  in  the  courts  of  the 
United  States  for  the  recovery  of  mining  titles  should  be  af- 
fected by  the  fact  that  the  paramount  title  to  the  land  was  in 
the  United  States,  bat  that  each  case  sbould  be  adjudged  by 
the  law  of  possession." 

Section  8326  (Act  Cong.,  May  10,  1872).  Revised  Statutes 
427,  among  other  provisions,  says :  "It  shall  be  the  duty  of  the 
adverse  claimant,  within  thirty  days  after  filing  his  claim,  to 
commence  proceedings  in  a  court  of  competent  jurisdiction  to 
determine  the  question  of  the  right  of  possession,  and  prosecute 
the  same  with  reasonable  diligence  to  final  judgment,  and  a 
failure  so  to  do  shall  be  a  waiver  of  his  adverse  claim."  We 
understand  that  an  action  to  determine  the  right  of  possession 
as  authorized  by  this  act  is  in  this  territory  an  action  at  law. 
If  so,  the  appellants  were  entitled  to  a  jury,  and  the  court  erred 
in  holding  the  cause  was  a  suit  in  equity,  and  in  denying  thd 
right  to  a  jury  trial.  {KiUian  v.  Ebbingkaua.  110  U.  S.  573, 
4  Sup.  Ct  Bep.  235.)  This  view  seems  to  have  support  in 
a  subsequent  statute  upon  this  subject.  The  effect  of  (Jie  act 
of  Congrees  of  March  3,  1881,  amendatory  of  original  section 
S326,  was  that  the  right  of  each  party  to  the  possession  of  the 
property  should  be  tried  and  determined;  and,  if  neither  party 
established  a  right  to  the  same,  the  jury  should  so  find,  and 
judgment  should  be  rendered  accordingly. 

But  it  is  contended  that  the  form  of  action  must  be  con- 
trolled by  our  territorial  practice  act.  Section  476  of  our  Code 
of  Civil  Procedure  reads:  "An  action  may  be  brought  by  any 
person  against  another  who  claims  an  estato  or  interest  in  real 
property  adverse  to  him,  for  the  purpose  of  determining  such 
adverse  claim."  We  see  nothing  in  this  statute  which  attempts 
to  prescribe  any  particular  form  of  action  in  the  class  of  cases 
we  have  been  considering,  or  that  can  be  construed  against 
the  views  herein  expressed.     We  do  not   decide  what   would 
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be  the  effect  of  this  local  statute  in  ordinary  actions  concern- 
ing real  property,  but  only  that  it  doea  not  affect  thia  cause. 
This  is  a  special  action,  brought  under  a  statute  of  the  TJnited 
States,  and  most  be  controlled  by  its  proTisioDs.  {Lee  Doon 
V.  Tesh.  68  Cal.  43,  6  Pac.  97,  and  8  Pac.  622.) 

We  are  of  opinion  that  the  trial  court  erred  in  holding  that 
thie  was  a  cause  in  equity,  and  in  denying  to  the  plaintiffs  a 
triai  by  jury.  For  this  reason  the  judgment  is  rerereed,  and 
cause  remanded  to  the  court  below  for  a  new  trial  in  conformity 
with  this  opinion.    So  ordered. 

HATS,  C.  J.,  Concurring. — I  think  the  rights  of  the  parties 
to  thia  proceeding  purely  legal,  dependent  upon  their  lepal 
statue,  such  as  citizenship,  and  th^r  having  complied  with  the 
requirements  of  the  mining  laws  and  regulations.  When  this 
hag  been  shown,  they  have  a  legal  right  to  demand  a  judg- 
ment of  the  court  that  they  are  entitled  to  the  "right  of  posses- 
sion" of  the  premiaes  in  controrersy,  or  so  much  thereof  ae 
the  facts  warrant,  and  upon  the  proof  of  this  judgment  they  will 
be  entitled  to  their  patent,  upon  compliance  with  the  other  re- 
quirements of  section  2d2&  of  the  Hevised  Statutes  of  the 
United  States.  All  that  was  necessary  to  allege  in  the  plead- 
ings herein  were  the  ultimate  facts  that  would  have  authorized 
the  respective  parties  to  have  made  the  required  proof,  show- 
ing such  citizenship,  and  compliance  with  the  requirements  of 
law.  It  is  immaterial  whether  they  are  in  or  out  of  posses- 
sion of  the  premises  at  the  time  of  the  bringing  of  the  action, 
as  it  is  not  an  equitable  proceeding  to  remove  a  cloud  from  or 
to  quiet  the  title  to  realty;  cor  ia  it  an  action  at  law  simply 
to  recover  possession  thereof.  It  is  to  determine  the  right  of 
possession  alone;  for  upon  that  the  patent  issues,  when  the 
requisite  proof  and  payment  are  made.  The  pleadings  in  this 
case,  I  fear,  were  so  redundant  as  to  have  confused  the  partiee, 
and  misled  the  court.  The  purpose  of  our  code  ia  to  secure 
cleaniees,  conciseness,  and  truthfulness  in  pleadings,  and  there- 
by accuracy  in  the  issue.  I  commend  its  spirit  to  the  consid- 
eration of  counsel. 

I  concur  in  the  opinion  that  the  judgment  of  the  court  below 
should  be  reversed^  and  that  a  new  trial  should  be  granted. 
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BUCE,  J.,  Dissentrng. — This  case  cohies  up  on  an  appeal 
from  the  judgment,  and  the  record  properly  before  the  court 
consists,  under  section  653  of  the  Code  of  Civil  Procedure,  of 
a  copy  of  the  notice  of  appeal,  of  the  judgment^roll,  and  bill 
of  exceptions.  There  are  in  the  transcript  pHuers  and  docu- 
ments not  properly  a  part  of  the  record,  and,  under  tbe  decision 
in  Graham  v.  Linehan,  1  Idaho,  780,  such  documents,  improp- 
erly inserted  in  the  transcript,  cannot  be  considered.  Looking 
into  the  record,  it  appears  that  this  case  came  on  regularly  for 
trial  upon  the  isBues  therein  on  the  seventeenth  day  of  May, 
1886,  at  the  April  term  of  the  district  court,  in  Shoshone 
county,  first  judicial  district;  that  a  jury  iraa  impan^ed  to  try 
the  issues  of  fact  therein,  and,  having  failed  to  agree,  were  dis- 
charged ;  that,  after  the  discharge  of  the  jury,  the  defendant 
moved  the  court  to  find  the  facts,  and  render  a  decree  thereon, 
on  the  ground  that  it  was  a  proceeding  in  equity;  that  the 
plaintiffs  objected  to  the  decision  thereof,  claiming  that  it  waa 
a  cause  for  a  jury;  that,  after  hearing  arguments  thereon, 
the  court  filed  its  findings  of  fact,  and  rendered  decree  therein, 
against  the  objection  of  plaintiffs,  who  duly  excepted  thereto. 

The  real  question  upon  the  appeal  is  whether  the  court  had 
the  jurisdiction  to  decide  the  case.  The  jorisdiction  ol  the 
court  is  determined  by  the  character  of  the  issues  in  the  case. 

In  Basey  v.  Gallagher,  20  Wall.  680,  Field,  J.,  says:  "But 
the  consideration  which  the  court  will  give  to  the  questions 
raised  by  the  pleadings  when  the  case  is  called  for  hearing, 
whether  it  will  submit  them  to  a  jury,  or  pass  upon  them  with- 
out such  intervention,  must  depend  upon  the  jurisdiction  which 
ie  to  be  exercised.  If  the  remedy  son^t  be  a  legal  one,  a  jury 
is  essential,  unless  waived ;  if  equitable,  the  coujH;  is  not  bound 
to  call  a  jury ;  and,  if  it  does  call  one,  it  is  only  for  the  pur- 
pose of  enlightening  its  conscience,  and  not  to  control  its  judg- 
ment. The  relief  which  equity  affords  must  still  be  applied  by 
the  court  itself." 

This  authority,  coming  from  the  supreme  court  of  the  United 
States,  determines  the  law  of  the  case  upon  this  question.  The 
jurisdiction,  then,  of  the  court  to  decide  the  case  at  bar  depends 
upon  the  issues  to  be  tried.  These  are  determined  by  the  plead- 
ings—both complaint  and  the  answer.     Section  357  of  our  code 
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defines  an  issue  to  be  a  fact  arising  on  the  pleadings,  maintained 
by  one  party,  and  controverted  by  the  other.  Section  359  de- 
fines an  issue  of  fact  to  be  a  material  allegation  in  the  complaint 
controverted  by  the  answer.  An  allegation  not  controverted  is 
not  an  isene  in  the  case.  It  is  an  admitted  fact,  to  be  consid- 
ered  as  proven. 

Looking,  then,  to  the  pleadings,  ve  find  the  first  allegation 
of  the  complaint  to  be  as  follows:  "The  plaintiffs  complain, 
and  for  cause  of  action  allege :  1.  That  on  the  seventh  day  of 
November,  A.  D.  1885,  and  long  prior  thereto,  the  plaintiffs 
were,  and  ever  since  Itave  been,  and  now  are,  the  onmers,  and  in 
the  possession,  and  entitled  to  the  possession,  of  that  certain 
quartz  mine,"  etc.,  "called  the  "Tiger  lode,' "  etc.,  describing  the 
same  by  metes  and  bounds.  The  complaint  is  verified;  and, 
under  section  337  of  our  code,  "if  the  complaint  is  verified,  the 
denial  of  each  allegation  controverted  must  be  specific."  Sec- 
tion 259  provides  that  every  material  allegation  of  the  com- 
plaint not  controverted  by  the  answer  must,  for  the  purposes  of 
the  action,  be  taken  as  true.  Referring  to  the  answer,  the  de- 
fendant denies  as  follows:  "Deny  that  the  plaintiffs  now  are, 
or  ever  have  been,  the  owners  of  or  entitled  to  the  possession 
of  the  ground  and  premises  described  in  the  complaint."  The 
allegation  of  plaintiffs,  that  plaintiffs  are  now  in  possession  of 
said  premises,  is  not  controverted  by  defendants ,  and,  by  virtue 
of  said  section  259,  for  the  purposes  of  this  action,  "must  be 
taken  as  true." 

The  defendant  has  a  right,  in  the  conduct  of  his  case,  to  rely 
upon  its  being  taken  as  true,  and  I  know  of  no  power  in  the 
court  to  disregard  this  provision  of  the  statute.  In  Oay  v. 
Winter,  34  Cal.  160,  Sanderson,  J.,  in  announcing  the  decision 
of  the  court,  says :  "Before  entering  upon  the  trial  of  an  action 
it  is  of  the  utmost  importance  that  all  doubt,  if  such  there  be, 
as  to  the  issues,  should  be  removed.  This  is  alike  important  to 
both  parties  and  to  the  court.  The  plaintiff  is  entitled  to  an 
explicit  denial  of  the  material  allegations  of  the  complaint,  or 
an  admission  of  their  truth,  either  by  direct  statement  or  by 
silence."  In  the  case  at  bar  the  defendant  remained  silent  as 
to  plaintiffs'  poeseseion,  and  under  the  code  said  aUegation  is 
to  be  taken  as  true  for  the  purposes  of  the  action.     Sanderson, 
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J.,  saye:  "It  ia  quite  aa  important  for  the  defendant  and  the 
court  as  to  the  plaintiff  that  the  issues  should  be  settled  in  ad- 
vance." ,  I  am  unable  to  see  how  the  court  could  disregard  the 
mie  of  the  code  that  plaintiffe'  alle^tion  was  admitted  and 
must  be  taken  as  true.  See  Liilientkal  v.  Anderson,  1  Idah(^ 
678,  which  is  conclusive  ae  to  the  adraisaion. 

The  appellants  claim  that  the  pleadings  set  out  an  action  in 
ejectment.  I  denominate  the  action  to  recover  real  property 
under  the  code  ejectment,  and  the  iasae  was  out  of  law.  But 
their  allegation  of  possession  of  the  premises  described  in  the 
complaint,  which  under  the  code  must  be  taken  as  true,  pre- 
cludcB  it  from  being  ejectment.  In  Kribbs  v.  Downing,  25  Pa. 
St.  404,  Black,  J.,  saya:  "It  is  not  without  surprise  that  we 
find  parties  going  back  to  the  remote  transactions  of  a  former 
generation,  and  lashing  up  a  lawsuit  from  an  oblivion  of  fifty 
years.  It  ia  still  stranger  to  see  this  done  in  the  form  of  an 
ejectment  for  the  whole  of  the  original  tract  of  land,  when  the 
plaintiffs  are  themaelvea  in  the  actual  poaaesaion  of  a  part  of  it." 
Ejectment  ia  a  posseeaory  action,  and  it  cannot  be  maintained 
for  land  of  which  the  plaintiff  ia  himself  in  possession.  If, 
then,  the  allegation  of  plaintilfa  is  taken  as  true,  this  cannot  be 
ejectment. 

It  is  claimed,  however,  that  from  a  subsequent  alle^tion  in 
the  complaint  it  appears  that  the  plaintiffs  are  not  in  possesaion. 
(3  Waifs  Actions  and  Defenses,  78.)  The  third  allegation  of 
complaint  ia  as  follows:  "Plaintiffs  allege  that  while  the  said 
plaintiffs  were  such  owners,  and  so  seised  and  possessed,  and  en- 
titled to  the  poaaeasion,  of  aaid  Tiger  lode  mining  claim  and 
premises,  the  aaid  defendants  did  on  the  sixth  day  of  K^ovem- 
ber,  1885,  without  right  or  title,  enter  into  and  upon  that  said 
portion  and  part  of  the  aaid  Tiger  lode  mining  claim  last  above 
mentioned  and  described,  and  oust  and  eject  the  plaintiffs  there- 
from;  and  ever  since  the  said  sisth  day  of  November,  1885, 
have  withheld,  and  atiU  withhold,  the  possession  thereof  from 
the  plaintiffs,  to  their  damage  in  the  sum  of  $5,000." 

This  all^tion  is  evidently  intended  to  set  up  ou.stcr  by  de- 
fendants. It  is  in  the  form  prescribed  for  that  puipoae.  It 
alleges  that  defendants  ousted  plaintiffs,  and  still  withhold  pos* 
Bcaaion  thereof  from  plaintiffs.     It  does  not  allege  that  defend- 
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ante  are  in  possession,  but  that  they  withhold  the  possession 
from  the  plaintiffs.  What  constitutes  the  withholding  of  pos- 
session in  the  mind  of  the  pleader  does  not  appear.  Poasibly 
the  filing  a  claim  for  patent  is  in  his  estimation  the  withholding 
of  possession.  'It  is  such  an  allegation  as  allows  the  pleader  to 
evade  the  requirements  of  the  statute.  It  is  not  direct  and  posi- 
tivc,  as  is  the  aJlegation  of  possession  in  plaintiffs.  If  intended 
to  be  80,  it  is  contradictory.  At  best,  it  makee  the  complaint 
ambiguouB  and  unintelligible.  In  such  pleading  the  adversary 
may  demur,  on  the  ground  that  the  same  is  ambiguous,  unin- 
telligible, and  uncertain;  or,  if  he  thinks  he  can  answer  it  in- 
telligently, he  may  do  so,  and,  in  the  event  of  a  conflict  between 
his  construction  of  it  and  the  pleader's,  the  pleading  will  be 
construed  against  the  pleader.  (3  Wait's  Practice,  33i;  Landers 
V.  Bolton,  26  Cal.  418.) 

In  Clark  v.  Dillon,  97  N.  T.  373,  the  court  says:  "A  construc- 
tion [drawing]  of  doubtful  or  uncertain  allegations  in  a  plead- 
ing which  enables  a  party,  by  thus  pleading,  to  throw  upon  his 
adversary  the  hazard  of  correctly  interpreting  their  meaning, 
is  no  more  allowable  now  than  formerly ;  and,  when  a  pleading 
is  susceptible  of  two  meanings,  that  shall  be  taken  which  is  most 
unfavorable  to  the  pleader."  {Clark  v.  Jones,  49  Cal,  618.) 

In  Landers  v.  Bolton,  above  cited.  Sawyer,  J.,  says:  "The  al- 
legations of  a  pleading  are  to  be  taken  most  strongly  against 
the  pleader.  The  presumption  is  that  he  will  state  his  case  as 
strongly  in  his  own  favor  as  the  facta  will  justify."  (8  Wait's 
Practice,  p.  334,  sec.  1;  Bates  v.  Rosekrans,  23  How.  Pr.  102.) 

In  Nation  v.  Cameron.  2  Dak.  363,  11  N.  W.  536,  the  court 
88JS  that  "ambiguities  arising  on  the  face  of  the  pleadings  are 
to  be  construed  against  the  pleader." 

In  Burke  v.  M'ater  Co.,  5  Morr.  Min.  Eep.  211,  an  action  in 
ejectment,  the  court  says :  "The  complaint  charges  that  the  de- 
fendant, the  Table  Mountain  Water  Company,  was  in  possea- 
eion.  The  answer  of  the  company  does  not  deny  this  averment. 
This  admission  is  conclusive  evidence  of  the  fact  admitted."  In 
the  case  at  bar  the  plaintiff  alleges  possession  in  himself,  and 
tlie  defendant  does  not  deny  it.  Is  not  the  admission  equally 
conclusive?  Can  be  deny  possession  upon  the  trial,  against  his 
own  allegation  in  the  complaint? 
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In  Butler  v.  Kaulback,  8  Kan.  672,  the  court  says:  "Facts 
admitted  by  the  pleadings  cannot  be  disputed  by  the  evidence, 
but  must  be  taken  as  true  for  the  purposes  of  the  action.  It  ia 
inipo:«ibIe  that  a  thing  be  true  and  untrue  at  the  same  time." 

In  Board  v.  Shaw,  15  Kan.  34,  the  court  saya:  "On  the  trial 
of  a  cause  the  whole  pleadings  are  considered  together;  and, 
where  two  allegations  of  the  same  party  are  inconsistent  "with 
escb  other,  the  allegation  most  unfavorable  to  such  party  will 
be  deemed  to  override  the  other  allegation."  To  the  same  ef- 
fect, Natchez  v.  Minor.  9  Smedes  &  M.  544,  48  Am.  Dec.  731, 
and  Burrows  v.  Yount,  6  Blackf.  458,  39  Am.  Dec.  439. 

The  pleadings  are  not  merely  construed  most  strongly  against 
the  pleader  by  the  courts,  but  it  was  the  province  of,  and,  in- 
deed, it  is  necessary  for,  the  defendant  to  construe  the  allega- 
tions of  the  complaint  in  making  his  answer.  In  Clark  v.  Dih- 
Ion,  above  cited,  the  court  Bays:  "It  is  in  the  nature  of  things 
that  a  party  who  is  required  to  frame  his  issues  for  the  informa- 
tion of  his  adversary  and  the  court  must  be  responsible  for  any 
failure  to  express  his  meaning  clearly  and  unmistakably.  While 
it  is  competent  for  a  party  to  move  to  make  the  pleadings  of  his 
adversary  more  definite  and  certain,  yet,  insemuch  as  it  is  the 
primary  duty  of  the  party  pleading  to  present  a  clear  and  un- 
equivocal statement  of  Ms  allegations,  the  onus  of  having  them 
made  bo  cannot  be  cast  upou  his  adversary  by  his  own  fault  in 
failing  to  perform  his  duty." 

In  the  complaint  in  the  action  at  bar  there  is  a  positive  al- 
legation of  possession  in  the  piaintiS  of  the  premises  in  dispute 
and  an  equivocal  allegation  of  possession  in  defendant,  and 
ouster  by  defendant.  The  defendant,  in  answering,  exercised 
his  prerogative  in  the  interpretation  of  the  allegations  in  the 
complaint,  admitted  possession  in  plaintiffs,  and  denied  ouster 
and  possession  in  himself;  and,  under  our  code,  possession  in 
plaintiffs  must  be  taken  as  true  for  the  purposes  of  this  action. 
The  court,  in  determining  the  character  of  the  action  to  be  tried, 
must  do  so  upon  an  inspection  of  the  issues  made  by  the  plead-  ' 
iugs.  If  it  be  true  that  an  action  of  ejectment  cannot  be  main- 
tained by  one  in  possession  of  the  premises  in  controversy,  it 
follows  that  the  case  at  bar  is  not  in  the  nHture  of  an  action  in 
ejectment,  and  that  the  title  to  the  disputed  premises  cannot  be 
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determined  by  this  action  under  the  issues  made  in  the  plead- 
ings, except  it  be  considered  an  acti<m  to  determine  the  adverse 
claim  of  defendants  to  the  premises  in  dispute  under  section 
476  of  our  code,  "This  action  is  brought  under  section  8326  of 
the  United  States  Statutes,  to  detennine  the  adverse  claim  of 
parties  to  the  mining  claim  in  dispute."  Section  476  of  our 
code  provides  that  "an  action  may  be  brought  by  any  person 
against  another  who  elairas  an  estate  or  interest  in  real  property 
adverse  to  him,  for  the  purpose  of  determining  such  adverse 
claim."  Under  such  provision  of  the  code,  action  may  he 
brought  by  one  in  possession.  This  action  is  denominated  an 
action  to  quiet  title,  and  "is  the  converse  of  the  legal  action  of 
ejectment"  {Pomeroy'a  Eemediea,  41fi,)  In  many  states  this 
action  is  confined  to  parties  plaintiff  in  possession.  Under  our 
code  the  plaintiff  may  be  either  in  or  out  of  possession,  and  the 
adverse  party  must  claim  an  interest  adverse  to  the  plaintiff. 
In  Curtis  V.  Stttter,  15  Cal.  263,  Field,  J.,  says:  "It  enlarges 
the  class  of  cases  in  which  equitable  relief  could  formerly  be 
sought  in  quieting  title."  In  Pomeroy's  Equity  Jurisprudence 
(volume  3,  page  435,  section  1399)  the  principle  is  stated  that 
equity  will  exercise  this  jurisdiction  where  the  estate  or  interest 
is  legal,  when  the  remedies  at  law  are  inadequate.  In  the  case 
at  bar,  the  plaintiff  being  in  possession,  the  legal  action  of  eject- 
ment cannot  be  maintained,  and  the  remedy  at  law  is  inade- 
quate, unless  all  the  rules  of  practice  are  to  be  subverted. 

It  is  intimated  that  in  order  to  apply  section  2326  of  the 
United  States  Statutes,  it  may  be  necessary  to  vary  some  of  the 
established  rules  of  practice.  That  section,  however,  requires 
that  an  advei^  claimant  must  commence  proceedings  in  a  court 
of  competent  jurisdiction  to  determine  the  controversy  betwerai 
the  adverse  claimants.  The  claimant  must  commence  proceed- 
ings according  to  the  rules  of  practice  of  the  court  in  which 
the  action  is  brought.  If  the  claimant  is  out  of  posBcesion, 
and  his  adversary  in  possession,  ejectment  is  the  appropriate 
remedy.  If  he  is  in  possession,  his  appropriate  remedy  is  ac- 
tion to  quiet'  title. 

In  Four  Iluitdred  and  Twenty  Min.  Co.  v.  Bullion  Mirt.  Co., 
9  Nev.  240,  the  court  says:  "Congress  did  not,  by  section  2326, 
or  by  the  acts  of  July  26,  ISGC,  oi  July  9,  1870,  confer  any  ad- 
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ditional  juriEdiction  on  the  state  courts.  The  object  of  the  law, 
&e  we  understand  it,  was  to  require  parties  protesting  the  is- 
Buance  of  a  patent  to  go  into  the  state  courts  of  competent  juris- 
diction, and  institute  such  proceedings  as  they  might,  under  the 
different  forms  of  action  therein  allowed,  elect,  and  try  the 
right  of  possession.  Said  section  does  not  prescribe  a  different 
form  of  action.  If  the  parties  protesting  are  in  possession  of 
the  ground  in  dispute,  they  bring  their  action  under  section 
256  of  the  Civil  Practice  Act,  or,  if  they  have  been  ousted  from 
the  possession,  they  should  bring  their  action  of  ejectment. 
We  are  of  the  opinion  that  when  the  action  is  brought,  what- 
ever may  be  ite  character,  it  must  he  tried  by  the  same  rules, 
governed  by  the  same  principles,  and  controlled  by  the  same 
statutes,  that  apply  to  such  actions  in  our  courts." 

This  is  a  clear  and  comprehensive  exposition  of  the  statute 
as  understood  by  one  of  the  highest  courts  upon  the  Pacific 
coast.  I  know  of  no  decision  of  the  supreme  court  of  the 
"United  Stat«e,  or  of  the  states  or  territories,  which  holds  that 
ft  different  practice  should  prevail. 

If  ejectment  is  not  the  appropriate  remedy,  and  an  action 
to  quiet  title  is,  the  only  question  remaining  is,  To  what  juris- 
diction does  this  action  belong?  Pomeroy,  in  his  Equity  Ju- 
risprudence (volume  3,  section  1393),  says  it  belongs  to  the 
original  general  jurisdiction  of  equity.  Of  this  there  will  be 
no  controversy,  unless,  indeed,  it  is  contended  that  there  is 
something  in  section  2326  which  changes  this  remedy  from  the 
equity  to  the  law  side  of  the  court.  It  may  be  argued  that 
this  would  deprive  the  parties  of  the  benefit  of  a  jury  trial. 
Tbis  would  be  equally  true  of  all  equity  cases.  I  see  no  reason 
in  the  nature  of  the  questions  involved  which  would  not  apply 
with  equal  force  to  an  action  of  divorce,  to  reform  a  written 
contract  on  the  ground  of  mutual  mistake.  The  time  may 
come  when,  under  the  law,  ail  questions  shall  be  submitted  to  a 
jury.  At  present  the  taw  is  otherwise,  and  the  court  must  apply 
the  law  to  the  issues  made  by  the  pleadings  as  it  ^sts.  If  the 
issues  made  are  equitable,  then,  imder  the  authority  of  Basey  v. 
Qallagher,  20  Wall.  680,  a  jury  was  discretionary  with  the  court, 
and  their  findings  but  advisory  only.  Exercising  its  discretion, 
the  court,  upon  the  trial,  submitted  the  issues  to  a  jury.     They 
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having  failed  to  agree,  the  court,  exercising  its  equitable  powers, 
ae  is  common  and  appropriate  in  such  cases,  found  the  facts  in 
the  case,  and  rendered  a  decree  thereon.  There  was  nothing 
exceptional  in  thia  action.  Indeed,  the  procedure  by  action  to 
quiet  title  is  the  usual  one  adopted  under  circumstances  like 
those  set  forth  in  the  pleadings  in  the  case  at  bar.  {Merced 
Min.  Co.  V.  Fremont,  t  Cal.  317,  68  Am.  Dec,  262 ;  Pralua  v. 
llining  Co.,  35  CaL  34;  City  of  San  Diego  v.  Allison,  46  CaL 
162;  MiJUgan  v.  Savery,  6  Mont.  129,  9  Pftc  894.)  In  WoU 
veHon  v.  Nichols,  6  Mont.  89,  2  Pac.  308,  the  court  saye:  "If 
the  plaintiff  is  in  possession,  it  may  be  a  question  whether,  in- 
deed, equity  does  not  afford  the  only  remedy  appropriate  m 
this  case." 

Section  2326  has  the  same  ^ect  upon  the  parties  claiming 
the  mine  that  an  order  of  interpleader  does  npon  the  parties 
affected  thereby.  (3  Eatee's  Pleading  and  Practice,  235,  sec 
4529.)  The  United  States  holds  the  title  to  the  premises  in 
dispute,  and  is  read;  to  transfer  to  eith^  claimant  entitled  to 
receive  it;  and  it  directs,  in  this  statute,  that  they  commence 
an  action  within  a  given  time  to  settle  their  respective  claims 
thereto.  This  is  in  precise  analogy  to  an  order  of  interpleader 
in  a  court  of  equity.  To  this  relief  in  equity  there  are  four 
essential  conditions  given  in  Pomeroy's  Equity  Jurisprudence 
(section  1322),  as  follows:  1.  The  same  thing  must  be  claimed 
by  all  the  parties.  (The  thing  demanded  in  this  controversy 
is  the  mining  claim  in  dispute.)  2.  All  their  advene  claims 
must  be  derived  from  a  common  source.  (The  adverse  claim- 
ants in  the  case  at  bar  claim  from  the  United  States.)  3.  The 
person  asking  the  relief  must  have  a  claim  or  interest  in  the 
controversy.  (The  United  States  has  no  interest  other  than 
to  transfer  the  title  to  the  one  adjudged  to  be  entitled  to 
it.)  4.  The  party  praying  for  interpleader  must  be  indifferent 
between  the  parties — merely  a  stakeholder.  (The  United  States 
is  indifferent  in  this  controversy.)  Finally  (section  1325),  the 
stakeholder  must  have  the  thing  in  his  possession,  ready  to  de- 
liver it  upon  a  decree  determining  who  is  entitled  to  receive  it. 
Section  2326  provides  that  the  United  States  will  deliver  the 
patent  to  the  one  whom  the  judgment  declares  is  entitled  to  it. 

For  these  reasons,  I  dissent  from  the  opinion  of  the  court. 
Idaho,  Vol.  2—23 
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OpiDioB   of  Braderiek,  3^  oa  PeiitioB 


H«  bnn?e  his  action  to  quiet  title.  If  not  in  poefesfion,  his 
action  ii  in  ejectment  The  plaintiff  vas  noaenited  because  the 
court  htlil  he  had  not  proren  pomefisitm  in  himsdf.  The  en- 
preme  court  of  the  TTnited  States,  in  reviewing  the  caae  in  a 
deci!=ion  brotight  to  the  attention  of  this  court,  and  much  fe- 
lted on,  oTermlee  the  decision  of  nonsoit  on  the  ground  that 
the  eridence  established  possession  in  plaintiff,  but  recognizes 
the  proprietj'  of  the  action  as  brought.  I  think  no  case  has 
been  dted  upon  Uie  Inief  or  in  the  argnments  that  holds  that 
an  action  to  qniet  title  is  not  the  appropriate  iraned;  by  a  port; 
alleging  poeseanon. 

OK  pvnnoit  roK  behbariho. 

BBODKBICE,  3. — Since  annonncing  the  OfHnion  in  this 
ease,  counsd  for  respondent  have  petitioned  f^  a  lehearing.  In 
■npport  of  tliis  application,  numerona  authorities  have  bem 
dted,  but  very  few  of  them  throw  any  light  on  the  question  we 
have  been  crasidering.  As  on  the  hearing,  modi  thetH'izing  has 
been  indulged  in  on  the  law  of  ejectment  as  it  formerly  existed 
and  now  exists;  but  we  are  still  unable  to  see  the  application  of 
these  rules  of  law  to  the  ease  at  bar.  The  common-law  form 
of  ejectment,  with  all  ita  fictions,  has  long  since  been  almost 
entirely  superseded  by  statutpry  enactments,  so  that  now,  in 
most  of  the  states  and  territories,  there  is  substituted  an  actitm 
to  recover  spedfic  real  property,  or  to  recover  the  poeaeBsion 
of  real  property,  which  are  clearly  legal  actions.  The  action 
to  recover  real  property  implies  that  the  defeudant  is  in  actual 
possession  by  himself  or  tenant;  hence,  when  it  appears  upon 
the  trial  that  the  defendant  was  not  in  possession  when  the 
action  was  instituted,  the  plaintiff  will  be  nonsuited.  But  that 
is  not  this  case,  and  there  is  very  little  analogy  between  the  two. 
This  ifi  an  action  to  determine  the  right  of  poseeseioo;  and  it 
makes  no  difference,  so  far  as  the  form  of  tiie  action  is  con- 
cerned, who  is  in  possession.  We  think  this  view  is  amply  sus- 
tained by  the  authorities. 

In  Lee  Doon  v.  Teah,  G8  Cal.  43,  6  Pac.  97,  8  Pac.  622, 
the  supreme  court  of  California,  in  considering  a  ease  brought 
under  this  act  of  Congress,  says:  "The  action  is  not  brought  to 
recover  possession  of  the  property,  or  damages  for  trtispass  ihure- 
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on,  or  to  quiet  title  thereto,  but  is  a  special  action  to  determine 
the  right  of  possession  preliminary  to  the  right  to  purchase 
from  the  United  States."  In  Steel  v.  Mining  Co.,  18  Nev.  87, 
1  Pao.  448,  Hawley,  C.  J.,  in  considering  the  same  question, 
saye:  "These  actions  may  be  brought  by  the  plaintiff,  whether 
he  is  in  or  out  of  possession  of  the  mining  ground  in  contro- 
versy; and  the  only  sensible  construction  of  the  law  is  that 
each  party  must  prove  his  claim  to  the  premises  in  dispute,  and 
that  the  better  daim  must  prevail."  To  the  same  effect  is 
McOinnis  v.  EgbeH,  8  Colo.  41,  5  Pae.  653.  ,       -j 

Here  are  the  latest  adjudicated  cases  from  the  three  great 
mining  states  of  the  Union,  all  agreeing  that  this  is  a  special 
action,  not  to  recover  possession  or  to  quiet  title,  but  to  deter- 
mine who  has  the  right  of  possession,  or,  in  other  words,  to  de- 
termine who  is  entitled  to  a  patent  to  the  disputed  ground. 
This  is  the  object  of  the  action,  and  this  object  must  not  be 
lost  sight  of. 

Section  2325  of  the  Revised  Statutes  provides  how  any  per- 
son entitled  to  a  patent  to  a  mining  claim  may  procure  the 
same  where  there  is  no  adverse  claim.  The  applicant  must 
show,  by  his  verified  application  and  other  proofs,  that  he  has 
complied  with  the  law  in  locating,  marking  the  boundaries, 
etc. ;  that  he  has  performed  the  necessary  labor,  and  has  in  all 
other  respects  observed  the  requirements  of  the  law.  After  no- 
tice of  the  application  has  been  duly  given  by  the  raster  of 
&e  land  office,  if  no  adverse  claim  has  been  filed,  the  applicant 
will  be  ^titled  to  and  will  receive  his  patent.  It  will  be  ob- 
served, from  an  examination  of  the  statute,  that  the  applicant 
who  claims  under  a  location  is  not  required  to  show  actual  poe- 
seasion  of  the  daim  in  order  to  entitle  him  to  a  patent  there- 
for. "Actual  possession  of  a  claim  is  not  essential  to  the  va- 
lidity of  the  title  obtained  by  a  valid  location."  {Belh  v. 
Meagher,  104  U.  S.  279.) 

When,  during  the  period  of  publication,  an  adverse  claim 
is  filed,  the  proceedings  in  the  land  ofBce  are  stayed,  ^nd  the 
controversy  is  transferred  to  the  court  for  the  trial  of  the  ques- 
tions necessary  to  determine  who  is  entitled  to  a  patent.  In 
the  land  office  the  controversy  is  between  the  applicant  and  the 
United  States.     When  transferred  to  the  court,  the  controversy 
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16  between  the  several  claimants  and  the  United  States;  but  the 
same  questione  are  tried  that  would  have  heen  had  the  proceed- 
ing remained  in  the  land  office,  except  that  the  rights  of  an  ad- 
ditional party  or  parties  must  be  adjudicated  in  the  court 
But  under  the  statute  there  la  no  issue  as  to  the  actual  posses- 
sion of  the  claim  to  be  tried.  It  is  not  an  issuable  fact  in  the 
controveray ;  and,  if  it  entere  into  the  trial  at  all,  it  is  only  in- 
cidentally. It  seems  to  us  that  any  construction  of  the  statute 
that  would  make  the  form  of  the  action  dependent  on  the 
question  of  actual  possession  would,  in  effect,  interpolate  into 
the  statute  a  condition  precedent  to  obtaining  a  patent  to  a 
mining  claim  which  Congress  has  not  seen  fit  to  impose. 

Clearly,  then,  the  question  to  be  tried  in  this  case  is :  1.  As 
to  the  qualifications  of  the  respective  parties  to  hold  snch  prop- 
erty by  pat^it;  and  S.  The  right  to  the  possession  of  the  dis- 
put«d  ground;  and,  if  the  jury  find  in  favor  of  either,  the  gen- 
eral verdict  should  be,  in  substance,  that  such  party  has  the 
right  of  poesessiou  to  the  ground.  This  strips  the  action  of  all 
fiction  and  technicality,  and  determines  the  facts  which  the 
commissioner  of  the  general  land  office  must  know  before  a 
patent  issues — ^namely,  who,  if  anyone,  is  entitled  to  it.  By  the 
amendatory  act  of  March  3,  1881,  if,  on  the  trial,  neither  party 
establishes  a  right  of  possession  to  the  claim,  or  any  part  thereof, 
the  jury  is  required  to  so  find,  and  neither  party  will  be  enti- 
tled to  a  patcoit.  This  act  indicates  clearly  that  the  general 
government  is  not  a  mere  "stakeholder,"  but  that  it  has  an 
interest  in  these  controversies. 

Counsel  seem  to  place  much  reliance  on  Four  Bvndred  and 
Twenty  Mtn.  Co.  v.  Bullion  Min.  Co.,  9  Nev.  248,  and  Milligan 
V.  Savery,  6  Mont.  139,  9  Fac.  894.  The  former  case  was  de- 
cided before  the  supplemental  act  of  March  3,  1881,  and  has 
sinoe  been  essentially  modified  in  Steel  v.  Mining  Co.,  supra. 
The  Montana  ease  has  been  in  effect  overruled  by  tiie  supreme 
court  of  the  United  States  in  Wolmrton  v.  2fickoU,  119  U.  S. 
485,  7  ^up.  Ct  Rep.  289. 

We  are  also  referred  to  Basey  v.  Oallagher,  20  Wall.  680. 
The  subject  of  the  controversy  in  that  case  was  a  water  ditch, 
or  damages  for  a  wrongful  diversion  of  water,  and  we  cannot 
see  that  it  is  authority  in  tills  case. 
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It  ie  also  contended  that  the  words  of  the  statute,  "eominenee 
proceedings  in  a  court  of  competent  inrisdiction,"  etc,,  are 
significant.  We  think  this  means  a  court  of  general  jurisdic- 
tion, whether  federal,  state,  or  territorial.  In  the  territories 
the  district  courts  are  courte  of  original  general  jurisdiction, 
and  in  these  courts  a  jury  trial  is  allowed  as  a  matter  of  right 
in  alt  cases  where  it  waa  allowed  at  the  common  law.  This 
right  is  secured  by  the  organic  acta,  (Chamben  v.  Earring- 
ton,  111  U.  S.  351,  4  Sup.  Ct  Rep.  428.) 

It  is  unnecessary  to  pursue  this  subject  fori^her.  We  are  still 
satisfied  wiUi  the  conclusions  reached  in  onr  formes  opinion 
herein.    Application  for  a  rehearing  denied. 

Hays,  C.  J.,  concurring. 


(JuiutfT  27,  1888.) 

SEBEEE  BT  Aiu  T.  SMITH. 
[IB  Pm.  477.] 
Bviis  or  Goubt— Tm  to  File  Tkahbcbift. — A  trftnicript  filed  on 
Friday  preceding  Monda;,  the  Brat  da;  of  the  term  of  this  court, 
il  in  time  under  the  rules  of  the  court. 
UnoEBTAEino  on  Appeal— When  Tukbe  abs  Two  Appsals  and  thk 
Undebtakino  Pails  to  Spkcipt  Vom  wott  UNctmAmrr.— An  un- 
dertaking  on   appeal   under   section   480S   of  the   Idaho  code,   in- 
tended to  appl;  to  several  appeal*  in  the  same  action,  must  specify 
each  of  such  appeals,  and  will  not  be  oonatnied  to  apply  to  appeal* 
not  mentioned  therein. 

(Syllabua  by  the  court.) 

APPEAL  from  District  Court,  Alturas  County. 

Eingsbury  &  McQowan,  for  Appellants. 

Ko  authorities  cited  upon  the  point  which  the  court  decides. 

A.  F.  Moutandon,  for  Respondent. 

Ho  brief  filed  in  case. 


[Sup.  Ct. 
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BUCK,  J. — The  respondent  filed  his  motion  to  dismiss  the 
appeal  on  two  grounds,  to  wit:  1.  Because  the  transcript  was 
not  filed  in  time ;  and  2.  From  the  order  overruling  the  motion 
for  a  new  trial,  because  there  was  no  undertaking  filed  on  said 
appeal.  The  transcript  was  filed  in  this  court  on  the  sixth 
da^  of  January,  1888,  The  first  day  of  this  term  was  the 
ninth  day  of  January,  Rule  2  provides  that,  in  an  appeal  per- 
fected thirty  days  before  the  commencement  of  the  next  rego- 
lar  term  or  adjourned  term  of  this  court,  the  transcript  shall  be 
filed  at  least  three  days  before  the  first  day  of  said  term.  Bule 
3  provides  that  if  the  tiaDscript  of  the  record  is  not  filed  with- 
in the  tim^  prescribed  by  rule  2  the  appeal  may  be  dismissed 
on  motion,  without  notice,  on  Monday  during  the  week  in 
which  the  cause  is  subject  to  call  under  rule  8.  Section  8  of 
our  code  provides  that  "the  time  in  which  any  act  provided  by 
law  is  to  be  done  is  computed  by  excluding  the  first  day  and 
including  the  last,  miless  the  last  day  is  a  holiday,  and  then 
it  is  alfio  excluded."  We  think  this  provision  should  control, 
and  that  the  transcript  was  filed  in  time.  The  motion  to  dis- 
miss  the  appeal  on  that  groimd  is  therefore  overruled. 

The  motion  to  dismiss  the  appeal  from  the  order  overruling 
a  motion  for  a  new  trial  is  based  upon  the  alleged  failure  of 
appellant  to  file  the  necessary  undertaking.  There  are  two 
notices  of  appeal — one  from  the  judgment,  and  one  from  the 
order  overruling  the  motion  for  a  new  trial — and  two  under- 
takings on  file  in  this  case.  The  language  of  the  undertak- 
ings is :  "Whereas,  the  plaintiffs  in  the  above-entitled  action  ap- 
peal to  the  supreme  court  of  Idaho  territory  from  the  judgment 
made  and  entered  against  them  on  the  twenty-fifth  day  of  June, 
1887 :  Now,  therefore,  in  consideration  of  the  premises  and  of 
such  appeal  we,  Chas.  G.  Burnside  and  Chas.  P.  Doane,  do 
jointly  and  severally  undertake  and  promise  on  the  part  of  tho 
appellants  that  the  said  appellants  will  pay  all  damages  and 
coets  which  may  be  awarded  against  them  on  the  appeal."  The 
language  of  the  two  undertakings  is  identical  as  far  as  quoted, 
and  they  were  signed  by  the  same  sureties,  and  filed  on  the  same 
day.  Ko  reference,  in  terms  or  otherwise,  is  made  in  either  ot 
^hfise  undertakings  to  on  appeal  from  the  order  overruling  the 
motion  for  a  new  trial.     It  is  claimed,  however,  that  under  our 
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code  these  undertaldngB  an  appeal  from  the  judgment  are  sut- 
ficient  to  sustain  the  appeal  from  the  order  OTeiruling  the  mo- 
tion for  a  new  trial.  Section  4809  provides  "that  vhen  moic 
than  one  appeal  in  the  same  action,  whether  from  the  judgment 
and  an  appealable  order  or  orders,  or  from  two  or  more  appeal- 
able orders,  are  taken  at  the  same  time,  but  one  such  undertak- 
ing or  deposit  for  damages  and  costs  need  be  filed  or  made." 
While  this  provision  would  undoubtedly  allow  one  undertaking 
to  be  BO  drawn  as  to  be  sufBcient  for  several  appeals  in  the  same 
action,  we  think  the  language  should  designate  that  the  under- 
taking is  given  in  all  such  several  appeals.  The  language  in 
these  undertakings  refers  to  the  appeal  from  the  judgment 
blone,  and  Epccifies  that  it  is  given  in  consideration  of  such 
appeal.  We  think  that  the  sureties  would  not  be  liable  for 
damages  or  costs  on  any  appeal  not  specified  in  the  undertak- 
ing. We  are  therefore  of  the  opinion  that  there  is  no  under- 
taking on  the  appeal  from  the  order  overruling  the  motion  for 
a  new  trial,  and  said  appeal  is  hereby  dismissed.  (Hayne  on 
New  Trial  and  Appeal,  sec.  211 ;  Horn  v.  Water  Co.,  18  Cai. 
142 ;  Bomheimer  v.  Baldwin,  38  Cal.  671 ;  Sharon  v.  Sharon.  68 
Cal.  326,  9  Pac  187;  Chester  v.  Association,  64  Cal  42,  27 
Pac.  1104.) 

Hays,  C.  J.,  and  Broderick,  J.,  concurring. 


(Febnui7  £S,  1888.) 

SEBEEE  ET  AL.  V.  SMITH. 
[le  Pae.  916.] 

EvniBNCE. — Offers  of  settlement  of  a  suit  not  accepted  are  not  admis- 
sible agftiust  tbe  party  making  them  on  the  trial  of  the  action. 

KXCEPTIONS- — Settleuent  of,  bz  Judge  Apteb  Tbiai.. — An  agreement 
of  parties  to  an  action  on  trial,  appearing  in  the  record,  that  ex- 
ceptions taken  at  the  trial  may  be  settled  at  another  time,  ia 
aufiicient  to  authorize  the  trial  judge  to  settle  a  bill  of  exceptions 
or  atatement  after  the  trial. 

PLZADmas — Sbctiob  *841  Construed. — Under  section  4841  the  dis- 
trict court  may  allow  amendments  to  the  pleadings  in  an  action 
appealed  from  the  justice  or  picbate  court. 
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Okal  8TtPt-LATio:<B  or  Attohibxs — Cocbt  will  hot  Consider  U»- 
ixaa  Di  OpEif  COUBT. — The  court  will  not  attempt  to  determine 
the  nature  or  effect  of  diopated  oral  Btipolationa  of  litigant!  or 
attomtyi  affecting  tbe  righta  of  partiei  or  the  conduct  of  the 
trial,  and  it  will  not  enforce  inch  stipnlations  nnleis  the  attomefa 
agree  in  open  court  aa  to  what  th^  are,  nor  will  they  he  considered 
on  appeal,  unlett  tbey  are  made  a  part  of  the  record. 

Cujx  ANB  Delitkbt — DAuaais  fob  Ube  or — Measiibk  of  Davades.— 
In  an  action  of  claim  and  delivery,  where  the  property  uaght  to 
be  recovered  ie  valuable  for  nae  aside  from  ita  intrinsic  valuta 
ftnd  the  prevailing  party  claimed  damages  for  the  loss  of  ita  UM 
In  hi*  pleading*,  the  measure  of  damage*  is  tJie  value  thereof  end 
the  reasonable  value  of  its  use  during  it*  detention.  In  deter- 
mining value  of  it*  use,  the  taxes  which  tlie  prevailing  par^ 
would  have  paid  had  ha  retained  possession  thereof  and  the  usual 
And  ordinary  risk  incident  to  the  poseession  thereof  should  be  con- 

AXTOB5nB  *a  WlTMBMU  r<m  Cuxirr. — Attorneys  should  offer  them- 
aelve*  a*  witnesses  for  their  clients  only  in  ease  of  eatreme  necas- 
sity. 

(Syllabns  \ij  the  eonrL) 

APPEAL  from  District  Court,  AltnroB  Ccran^. 

Eingsbor;  &  McOowan,  for  Appellants. 

An;  implied  ftdmifaion  of  lial)ilit;  in  an  offer  to  settle  i 
gait  cannot  be  given  in  eyidence  against  the  party  making  the 
offer.  {Mank  v.  Oold,  2  Pick.  290;  Laurei\ce  v.  Hopkins,  IS 
Johns.  888 ;  Bideout  v.  Newton.  17  N.  H.  71 ;  Perkins  v.  BaO- 
road  Co..  44  N.  H.  283;  Qerrith  v.  Sweetser,  4  Pick.  374; 
Batchelder  v.  Batcheld^r,  2  Allen,  105;  Saunders  v.  McCarthy, 
8  Allen,  42 ;  Harrington  v.  Lincoln,  4  Gray,  563,  64  Am.  Dec. 
95;  Gay  v.  Bates.  99  Masa.  263;  Durgin  v.  Somers.  117  Mass. 
fiS.)  £ven  where  the  offer  is  made  under  the  statute,  and  ad- 
mits Bfi  a  fact  there  ia  an  amount  due,  it  cannot  be  given  in  evi- 
dence.    (Code,  sees.  606,  678.) 

A.  F.  Montandon,  for  Respondent. 

For  the  breach  of  an  obligation  not  arising  from  contract, 
the  measure  of  damages  is  the  amount  which  will  compensate 
for  all  the  detriment  proximately  caused  thereby.  (Code  Civ. 
I'roc,  sec.  4453;  Sedgwick  on  Damages,  4th  ed.,  p.  88,  and  note; 
Boyle  V.  Case,  18  Fed.  800.)     The  value  is  the  proper  rule  in 
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the  case  in  hand.  (Butler  v,  Mtkrling,  15  lU.  488 ;  Kenyan  v. 
Ooodall,  3  Cal.  257;  Allen  v.  Fox,  51  N,  Y.  563,  10  Am.  Rep. 
641;  Williams  v.  Phelps,  16  Wis.  80;  Crabtree  v.  CUpman,  67 
Me.  SZG;  Elder  v.  Frevert,  18  Nev.  446,  5  Pac.  69.)  When  the 
same  goods  are  sold  to  two  different  persons,  by  conveyances 
equally  valid,  he  who  first  lawfully  acquires  the  possession  will 
hold  them  against  the  other.  (Lanfear  v.  Bamner,  17  Uass. 
110,  9  Am.  Dec.  119,  and  note;  Clow  v.  Woods,  5  Serg.  &  R. 
275,  9  Am.  Dec.  346.) 

BUCK,  J. — Action  of  replevin  brought  to  recover  two  mules. 
Originally  there  were  two  actions,  one  for  each  mule,  but  they 
were  consolidated  on  the  trial  by  the  consent  of  parties.  The 
action  was  commenced  in  the  probate  court  of  Alturas  county, 
and  thence  taken  by  appeal  to  the  district  court.  It  was  tried 
in  the  district  court,  at  the  June  terra  thereof,  1887,  and  judg- 
ment rendered  for  the  defendant.  Motion  for  a  new  trial  was 
made  and  overruled,  and  an  appeal  taken  to  this  court  from 
the  judgment  and  from  the  order  overruling  the  motion  for  a 
new  trial.  The  appeal  from  the  order  overruling. the  motion 
for  a  new  trial  was  dismiBsed,  on  the  ground  that  no  under- 
taking had  been  filed  as  required  by  statute,  and  the  cause 
now  to  be  considered  is  on  the  appeal  from  the  judgment  alone. 

In  the  district  court  the  defendant  was  allowed  to  amend  his 
answer  on  terms,  under  objection  by  the  plaintiffs,  to  which 
niHng  the  plaintiffs  excepted,  and  which  they  have  specified  as 
error.  Section  4841  of  the  Code  of  Civil  Procedure,  provides 
that  the  district  court  has  the  same  power  to  grant  amendments 
on  appeal  from  probate  and  justices'  courts  that  it  does  in 
suits  commenced  in  the  district  court.  It  is  also  claimed  that 
said  amendment  was  contrary  to  the  stipulation  of  parties  when 
the  consolidation  of  the  two  actioits  was  made ;  and  affidavits  are 
sent  up  in  the  transcript  to  prove  such  stipulation.  No  stipu- 
lation of  the  kind  appears  in  the  record  of  the  case,  and  this 
court  cannot  go  outside  of  the  record  to  consider  affidavits  to 
prove  oral  stipulations  of  the  parties.  Such  stipulations  when 
made  should  be  entered  of  record,  or  reduced  to  writing  and 
filed  with  the  other  papers  in  the  case.  The  amendment  was 
within  the  discretion  of  the  court,  and  properly  allowed. 
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The  appellants  specify  as  error  the  refusal  of  the  court  to 
strike  out  the  evidence  of  A,  F.  Montandon,  attorney  for  de- 
fendant, who  was  awom  as  a  witness  on  hehalf  of  his  client. 
The  evidence  objected  to  is  as  follows:  "Mr.  Holt  came  to  my 
office,  and  offered  to  return  the  mules  to  Smith,  if  he  wanted  to 
dismiss  the  suit."  This  evidence  was  given  by  the  witness 
without  any  warning  of  ita  character,  and  the  attorney  for 
plaintiffs  had  no  opportunity  to  object  to  it  before  it  was  given. 
He  immediately  moved  that  it  be  stricken  out  as  "testimony 
showing  an  offer  of  settlement,"  which  motion  was  overruled, 
and  exception  noted.  The  overruling  of  the  motion  to  strike 
this  evidence  out  is  assigned  aa  error.  In  the  case  of  Connolly 
V.  Straw,  53  Wis.  M8,  11  N.  W.  17,  referring  to  the  practice  of 
attorneys  appearing  as  witnesses  in  behalf  of  their  clients,  the 
court  says :  "As  a  general  rule,  no  doubt,  attorneys  should  not 
be  witnesses  for  their  clients.  The  sentiment  of  the  profession 
is  against  it,  and  for  very  satisfactory  reasons;  yet  cases  may 
arise,  and  in  practice  often  do  arise,  in  which  there  would  be  a 
failure  of  justice  should  the  attorney  withhold  his  testimony. 
In  such  a  case  it  would  be  a  vicious  professional  sentiment 
which  would  deprive  the  client  of  the  benefit  of  his  attorney's 
testimony.  The  attorney  will  decide  for  himself  whether  he 
ought  to  become  a  witness.  If  he  resolves  the  question  in  the 
affirmative,  a  nice  sense  of  professional  propriety  will  no  doubt 
prompt  him,  as  did  the  attorney  in  the  present  case — that  is, 
to  surrender  the  management  of  the  case  to  others.  Of  course, 
an  attorney  should  not  accept  a  retainer  if  he  knows  in  advance 
that  he  will  be  a  material  witness  for  the  party  seeking  to  em- 
ploy him.  But  a  breach  of  professional  ethics  in  this  respect 
does  not  necessarily  involve  moral  turpitude,  or  afEect  the 
credibility  of  the  attorney  who  becomes  a  witness  for  his  client. 
In  such  a  case  the  jury  may  consider  the  relation  of  the  witness 
to  the  parties  in  determining  the  weight  which  should  be  given 
to  the  testimony."  In  Alger  v.  Merritt,  16  Iowa,  121,  the  court 
says:  "No  attorney  having  a  just  conception  of  his  true  and 
proper  position  will  willingly  unite  the  character  of  a  counsel 
and  a  witness  in  the  same  case,  for  experience  has  shown  that 
those  who  on  repeated  occasiona  allow  themselves  to  be  thus 
used  are  certain  to  feel  most  keenly  the  consequences  of  their 


Feb.  1888.]  Sebree  v.  Smith.  3C3 

Opinion  of  the  Court — Buck,  J. 

indiscretion.  Some  courts  have  excluded  such  tcstimon}'  en- 
tirely, because  public  policy  and  the  integrity  and  welfare  of 
the  profession  dictate  that  no  one  should  be  at  the  same  time 
both  advocate  and  witness  for  his  client.  Such  testimony  is  not 
excluded  in  this  state ;  but  if  a  party  is  really  taken  by  surprise, 
we  would  not  deny  him  a  new  trial  because  of  bis  failure  to 
throw  his  attorney  into  the  witness-box,  to,  if  possible,  save 
himself  from  the  consequences  of  such  surprise."  The  above 
extracts  indicate  the  jealous  care  with  which  courts  gnard  the 
interests  of  litigants  and  the  ethics  of  the  profession.  They 
indicate  clearly  that  courts  will  more  readily  grant  new  trials 
or  other  relief  when  the  cause  of  complaint  has  its  foundation 
in  the  indiscretions  of  the  attorneys  practicing  under  license  of 
the  court,  and  whose  honesty  and  sense  of  honor  the  court  guar- 
antees in  granting  licenses  to  practice.  The  practice  of  an  at> 
tomey  giving  evidence  on  behalf  of  his  client  should  be  in- 
dulged in,  only  in  cases  of  urgent  necessity,  and  when  he  does 
so  he  should  give  his  evidence  with  absolute  fairness.  If  he 
has  no  associate  counsel,  and  makes  his  statement  without  ques- 
tions, the  opposing  attorney  is  unable  to  protect  his  client  from 
the  effect  of  improper  statements  made  within  the  hearing  of 
the  jury.  Striking  out  such  evidence  cannot  efface  it  from 
the  memory  of  the  jurors.  The  evidence  given  in  this  case 
seems  inadmissible  under  the  established  rules  of  practice,  and 
ought  to  have  been  stricken  out,  (1  Oreenleaf  on  Evidence,  sec 
192;  Barker  v.  Bushnell,  15  111.  230;  Rideout  v.  Newton,  17  N. 
H-  71;  Williams  v.  Thorp,  8  Cow.  201;  Marvin  v.  diichmona, 
3  Denio,  68;  Home  Ins.  Co.  v.  Warehouse  Co.,  93  U.  S.  546.) 
The  respondent  objects  to  the  consideration  of  the  errors  of 
law  claimed  to  have  been  committed  on  this  trial,  for  the  rea- 
son that  the  exceptions  thereto  were  not  settled  at  the  time  that 
they  were  taken.  Section  4426  of  our  Code  of  Civil  Procedure 
enacts  that,  except  aa  to  such  decisions  as  are  deemed  excepted 
to  under  section  4427  of  the  code,  "the  exceptions  must  be 
taken  and  settled  at  the  time  the  decision  is  made,  and  no  order 
of  court  shall  be  made  for  the  settlement  of  such  exceptions  at 
any  other  time,  except  by  the  agreement  of  parties."  The  rec- 
ord shows  a  stipulation  of  the  parties  made  on  the  trial,  and 
entered  in  the  record,  whereby  it  was  agreed  that  such  excep- 
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He  brings  his  action  to  quiet  title.  If  not  in  possession,  his 
action  is  in  ejectment.  The  plaintiff  was  Donsuited  because  the 
court  held  he  had  not  proven  poeseesion  in  himself.  The  su- 
preme court  of  the  United  States,  in  reviewing  the  case  in  a 
decision  brought  to  the  attention  of  this  court,  and  much  re- 
lied on,  overrules  the  decision  of  nonsuit  aa.  the  ground  that 
the  evidence  established  possession  in  plaintiff,  but  recognizes 
the  propriety  of  the  action  ae  brought.  I  think  no  case  has 
been  cited  upon  the  brief  or  in  the  arguments  tiiat  holds  that 
an  action  to  quiet  title  is  not  the  appropriate  remedy  by  a  party 
alleging  poeaeesion. 

ON  PBTtTION  FOB   BBHBABINQ. 

BRODERICK,  J. — Since  announcing  the  opinion  in  this 
case,  counsel  for  respondent  have  petitioned  for  a  rehearing.  In 
support  of  this  application,  numerous  authorities  have  been 
dted,  but  very  few  of  them  throw  any  light  on  the  question  we 
have  been  considering.  As  on  the  hearing,  much  theorizing  ba« 
been  indulged  in  on  the  law  of  ejectmait  as  it  formerly  existed 
and  now  exists ;  but  we  are  still  unable  to  see  the  application  of 
these  rules  of  law  to  the  case  at  bar.  The  common-law  form 
of  ejectment,  with  all  its  fictions,  has  long  since  been  almost 
entirely  superseded  by  statutpry  enactm^its,  so  that  now,  in 
most  of  the  states  and  territories,  there  is  substituted  an  action 
to  recover  specific  real  property,  or  to  recover  the  possession 
of  real  property,  which  are  clearly  legal  actions.  The  action 
to  recover  real  property  implies  that  the  defendant  is  in  actual 
possession  by  himself  or  tenant;  hence,  wh^  it  appears  upon 
the  trial  that  the  defendant  was  not  in  possession  when  the 
action  was  instituted,  the  plaintiff  will  be  nonsuited.  But  that 
is  not  this  case,  and  there  is  very  little  analogy  between  the  two. 
This  is  an  action  to  determine  the  right  of  possession;  and  it 
makes  no  difference,  so  far  as  the  form  of  the  action  is  con- 
cerned, who  is  in  possessioa.  We  think  this  view  is  amply  sus- 
tained by  the  authorities. 

In  Lee  Doon  v.  Tesk.  68  Cat  43,  6  Pac.  97,  8  Pac.  623, 
the  supreme  court  of  California,  in  considering  a  case  brought 
under  this  act  of  Congress,  says:  "The  action  is  not  brought  to 
recover  possession  of  the  property,  or  damages  for  trospaes  there- 
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on,  or  to  quiet  title  thereto,  but  is  a  special  action  to  determine 
the  right  of  possession  preliminary  to  the  right  to  purchase 
from  the  United  States."  In  Steel  v.  Mining  Co.,  18  Nev.  87, 
1  Pae.  448,  Hawley,  C,  J.,  in  considering  the  same  question, 
eaye:  "These  actions  may  be  brought  by  the  plaintiff,  whether 
he  is  in  or  out  of  possession  of  the  mining  ground  in  contro- 
versy; and  the  only  sensible  construction  of  the  law  is  that 
each  party  must  prove  his  claim  to  the  premises  in  dispute,  and 
that  the  better  claim  must  prevail."  To  the  same  effect  ia 
McGinnis  v.  EgbeH,  8  Colo.  41,  5  Pac.  652.  .     ., 

Here  are  the  latest  adjudicated  cases  from  the  three  great 
mining  states  of  the  Union,  all  agreeing  that  this  is  a  special 
action,  not  to  recover  possession  or  to  quiet  title,  but  to  deter- 
mine who  has  the  right  of  possession,  or,  in  other  words,  to  de- 
termine who  is  entitled  to  a  patent  to  the  disputed  ground. 
This  is  the  object  of  the  action,  and  this  object  must  not  be 
lost  eight  of. 

Section  S325  of  the  Beviaed  Statutes  provides  how  any  per- 
son entitled  to  a  patent  to  a  mining  claim  may  procure  the 
same  where  there  is  no  adverse  claim.  The  applicant  must 
show,  by  his  verified  application  and  other  proofs,  that  he  has 
complied  with  the  law  in  locating,  marking  the  boundaries, 
etc. ;  that  he  has  performed  the  necessary  labor,  and  has  in  all 
other  respects  observed  the  requirements  of  the  law.  After  no- 
tice of  the  application  has  heen  duly  given  by  the  register  of 
the  land  office,  if  no  adverse  claim  has  been  filed,  the  applicant 
will  be  entitled  to  and  will  receive  his  patent.  It  will  be  ob- 
served, from  an  examination  of  the  statute,  that  the  applicant 
who  claims  under  a  location  is  not  required  to  show  actual  pos- 
Beesion  of  the  claim  in  order  to  entitle  him  to  a  patent  there- 
for. "Actual  possession  of  a  claim  is  not  essential  to  the  va- 
lidity of  the  title  obtained  by  a  valid  location."  (Belh  v. 
Meagher,  104  U.  S.  379.) 

When,  during  the  period  of  publication,  an  adverse  claim 
is  filed,  the  proceedinp  in  the  land  office  are  stayed,  ^d  the 
controversy  ia  transferred  to  the  court  for  the  trial  of  the  ques- 
tions necessary  to  determine  who  is  entitled  to  a  patent.  In 
the  land  irfBce  the  controversy  is  between  the  applicant  and  the 
United  States.     When  transferred  to  the  court,  the  controversy 
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is  between  the  Beveral  daimante  and  the  United  States;  but  the 
same  questions  are  tried  that  would  have  been  bad  the  proceed- 
ing remained  in  the  land  office,  except  that  the  rights  of  an  ad- 
ditional pariy  or  parties  must  be  adjudicated  in  the  court 
But  under  the  statute  there  is  no  issue  as  to  the  actual  poaaes- 
sion  of  the  daim  to  be  tried.  It  ie  not  an  issuable  fact  in  the 
coutroverej;  and,  if  it  enters  into  the  trial  at  all,  it  ia  only  in- 
cidentajly.  It  seems  to  us  that  any  construction  of  the  statute 
that  would  make  the  fonn  of  the  action  dependent  on  the 
queatioQ  of  actual  possession  would,  in  effect,  interpolate  into 
the  statute  a  condition  precedent  to  obtaining  a  patent  to  a 
mining  claim  which  Congress  has  not  seen  fit  to  impose. 

dearly,  then,  the  question  to  be  tried  in  this  case  is;  1.  As 
to  the  qualifications  of  the  respective  parties  to  hold  such  prop- 
erty by  patent;  and  2.  The  right  to  the  possession  of  the  dis- 
puted gronnd ;  and,  if  the  jury  find  in  favor  of  either,  the  gen- 
eral verdict  should  be,  in  substance,  that  such  party  has  the 
right  of  possession  to  the  ground.  This  strips  the  action  of  all 
fiction  and  technicality,  and  determines  the  facts  which  tiie 
commissioDer  of  the  general  land  office  most  know  before  a 
patent  issues — namely,  who,  if  anyone,  ie  entitled  to  it.  By  the 
amendatory  act  of  March  3,  1881,  if,  on  the  trial,  neither  party 
establishes  a  right  of  possession  to  the  claim,  or  any  part  thereof, 
the  jury  ia  required  to  so  find,  and  neither  party  will  be  enti- 
tled to  a  patent.  This  act  indicates  clearly  that  the  general 
government  is  not  a  mere  "stakeholder,"  but  that  it  has  an 
interest  in  these  controversies. 

Counsel  seem  to  place  much  reliance  on  Four  Himdred  and 
Twenty  Min.  Co.  v.  Bullion  Mm.  Co.,  9  Nev.  248,  and  MUligan 
V.  Savery,  6  Mont.  129,  9  Pac.  894.  The  former  case  was  de- 
cided before  the  supplemental  act  of  March  3,  1881,  and  has 
since  been  essentially  modified  in  Steel  v.  Mining  Co.,  supra. 
The  Montana  case  has  been  in  effect  overruled  by  the  supreme 
court  of  the  United  States  in  WolveHon  «.  SickoU.  119  U.  S. 
485,  7  ^up.  Ct  Rep.  S89. 

We  are  also  referred  to  Basey  v.  Oallagher,  20  Wall.  680. 
The  subject  of  the  controversy  in  that  case  was  a  water  ditch, 
or  damages  for  a  wrongful  diversion  of  water,  and  we  cannot 
see  that  it  is  authority  in  this  case. 
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It  ie  also  contended  that  the  words  of  the  statute, ' 
proceedings  in  a  court  of  competent  jurisdiction,"  etc.,  are 
significant.  We  think  this  means  a  court  of  general  jurisdic- 
tion, whether  federal,  state,  or  territorial.  In  the  territories 
the  district  courts  are  courts  of  original  general  jurisdiction, 
and  in  these  courts  a  jury  trial  is  allowed  as  a  matter  of  right 
in  all  cases  where  it  was  allowed  at  the  common  law.  This 
right  is  secured  hy  the  organic  acts.  (Chambers  v.  Barring- 
ton,  111  Xf.  S.  351,  4  Sup.  Ct.  Rep.  428.) 

It  is  unnecessary  to  pursue  this  subject  furth^.  We  are  still 
satisfied  with  the  conclusions  reached  in  our  former  opinion 
herein.    Application  for  &  rehearing  denied. 

Hajs,  G.  J.,  concurring. 


(JMUU7  ei,  1B88.) 

BT    AL.   T.    SUITE. 

[18  Pa*.  477.] 

BCLKB  or  CouBT — Tins  to  File  Trakbcbift. — A  transcript  filed  on 
Frida;  preceding  Monday,  the  firat  dajr  of  the  term  of  this  court, 
ie  in  time  under  the  rule*  o(  the  court. 

Uhdertakikb  ok  Afpe&i^— When  These  abe  Two  AppEAi.a  asd  the 
Ukdketakibo  Fails  to  Spbcift  Void  fob  Umcebtaintt.— An  un- 
dertaking on  appeal  under  eection  4809  of  the  Idaho  code,  in- 
tended to  apply  to  eeveral  appeals  in  the  same  action,  must  specify 
each  of  such  appeals,  aud  will  not  be  construed  to  apply  to  appeal* 
not  mentioned  therein. 

(Syllabus  by  the  court) 

APPEAL  from  District  Couri;,  Alturas  County. 

£ingsbitiy  &  McGowan,  for  Appellants. 

Ko  authorities  cited  upon  the  point  which  the  court  decides. 

A.  F.  Montandon,  for  Bespondent. 

Ko  brief  filed  in  case. 
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Wood  &  Wilson  and  Richard  Z.  Johnson,  for  Bespondent. 

A  promise  to  pay  for  serricea  may  only  be  implied  by  the 
courtB  when  they  were  rendered  nnder  Buch  circumstances  as 
authorized  the  party  perfonmng  to  entertain  a  reasonable  ex- 
pectation of  payment  by  the  party  soliciting  performance. 
(Davidson  v.  GaaligM  Co.,  99  N.  Y.  659,  566,  667,  2  N.  E. 
892;  Pew  v.  Bank,  130  Haas.  391,  395;  Sawyer  v.  Bank.  9 
Allen,  209;  Crane  v.  Baudouine,  55  N.  Y.  256,  260;  Pottsr  v. 
Carpenter.  76  N.  Y.  157,  159.)  Appellant  could  not  set  up 
as  a  counterclaim  a  demand  against  respondent  and  another 
jointly.  (Howard  v.  Shores.  20  CaL  881;  King  v.  Wise.  43 
Cal.  636;  Waterman  on  Setoff,  aeca.  200,  383.)  The  right  of 
the  parties,  in  the  absence  of  any  statute  to  the  contrary,  to 
contract  for  the  payment  of  a  reasonable  attorney's  fee  by  the 
debtor,  in  case  his  creditor  is  put  to  the  expense  of  collecting 
his  debt  by  law,  rests  upon  the  same  gromtd  as  the  right  to 
make  any  other  contract  not  prohibited  by  law,  or  contra 
bonoe  mores.  (Wilson  Sewing-machins  Co.  v.  Moreno,  6 
Saw.  25,  40,  7  Fed.  806,  Fed.  Cas.  No.  17,853a,  and  cases  cited; 
Bank  v.  Ellis,  6  Saw.  97,  100,  2  Fed.  44,  Fed.  Cas.  No.  869.) 
When  a  promissory  note,  payable  at  a  future  time,  provides 
for  the  payment  of  interest  at  certain  times,  and  contains  8 
clause  that,  if  default  be  made  in  the  payment  of  the  interest 
at  such  time,  then  the  note  shall  immediately  become  du^  at 
the  option  of  the  holder,  a  failure  to  pay  the  interest  makes 
the  whole  amount  of  the  note  due  absolutely,  at  the  option  of 
the  holder,  if  he  so  elect,  without  any  notice  from  the  holder 
to  the  payors.  In  such  case  the  bolder  has  no  duty  to  per- 
form to  the  payor,  and  the  latter  has  no  excuse  to  delay  pay- 
ment. (WhHcher  v.  Webb,  44  Cal.  127,  130.)  Any  decisive 
act  of  the  party,  with  knowledge  of  his  rights  and  of  the  facts, 
determines  his  election,  in  the  case  of  conflicting  and  incon- 
sistent remedies.  l^Washbum  v.  Insurance  Co.,  114  Mass  176; 
Coniiilian  v.  Thompson,  111  Mass.  278.) 

BUCK,  J. — This  was  an  action  to  foreclose  a  mortgage 
tried  at  the  April  term,  1887,  in  Ada  county,  and  brought 
into  this  court  <ai  an  appeal  from  the  judgment. 
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The  appellants  asaign  thirteen  errora,  but  group  them  in 
their  brief,  and  rely  upon  five,  to  wit:  1.  Error  in  overruling 
a  general  demurrer  to  the  complaint;  Z.  Error  in  overruling  a 
Bpecial  demurrer  to  complaint;  3.  Error  in  finding  the  note 
and  mortgage  sued  on  were  valid;  4.  Error  in  not  finding 
upon  all  the  material  issueg  raised  by  the  findings;  5.  Error 
in  the  findings  of  fact,  in  that  they  are  not  supported  by  the 
evidence,  and  are  too  general. 

The  first  error  assigned,  to  wit,  error  in  overruling  defend- 
ants' general  demurrer  to  the  complaint,  is  based  upon  two 
propositions:  1.  That  the  complaint  contains  no  allegation  of 
the  failure  of  the  defendant  to  pay  the  interest  due  on  the 
mortgage,  or  any  installment  thereof,  or  that  the  mortgagee 
had  elected  to  consider  the  whole  sum  due;  2.  That  the  com- 
plaint contained  no  aUegatiou  that  the  mortgagee  had  given 
notice  to  the  mortgagor  that  he  elected  to  consider  the  whole 
amount  secured  by  the  mortgage  due.  That  portion  of  the 
complaint  alleging  a  breach  in  the  conditions  of  the  mort- 
gage  is  as  follows:  "That  eight  thousand  dollars,  the  principal 
eum  mentioned  in  said  promissory  note  and  mortgage,  together 
with  interest  thereon  at  the  rate  of  one  and  one-fourth  per  cent 
per  month  from  said  eleventh  day  of  March,  1885,  still  re- 
mains unpaid,  in  whole  and  in  part,  from  said  defendants  to 
this  plaintiff,  and  the  same  ia  now  due  and  payable."  The 
condition  in  the  mortgage  is  in  the  following  words :  "But  in 
case  default  be  made  in  the  payment  of  the  said  principal  or 
interest,  or  any  Lustallment  of  interest,  aa  provided,  then  the 
whole  sum  of  principal  and  interest  shall  be  due,  at  the 
option  of  the  said  party  of  the  second  part,  and  suit  may  be 
immediately  brought,  and  a  decree  be  had  to  sell  said  prem- 
ises," etc.  While  the  statement  of  the  breach  in  the  complaint 
is  not  BO  exact  and  clear  as  the  highest  art  in  pleading  might 
prescribe,  yet  its  fault,  if  any,  seems  to  be  that  It  is  not  suffi- 
ciently definite.  Thia  defect  does  not,  however,  go  to  the  eub- 
Btaoce  of  the  pleading,  and  is  not  sullicient  to  sustain  a  general 
demurrer. 

The  second  proposition  of  the  appellants  that  the  mortgagee 
cannot  commence  his  action  to  foreclose  until  he  has  given 
the  mortgagor  notice  that  he  has  exercised  the  option  specified 
Idaho,  Vol.  2—24 
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in  the  conditions  of  the  mortgage,  and  that  he  had  elected  to 
consider  the  entire  enra  secured  by  the  mortgage  due,  and  that 
the  complaint  must  allege  Buch  notice,  is  elaborately  consid- 
ered in  the  briefB.  It  seems  clear  that  in  Wisconsin  it  is  a 
rule  of  practice  established  by  repeated  adjudications  that  the 
complaint  must  allege  that  the  mortgagee  has  elected  to  con- 
sider the  whole  amount  due,  and  that  he  has  notified  the 
mortgagor  of  such  election.  (Basse  v.  OaUegger,  7  Wis.  443, 
76  Am.  Dec.  225;  Marine  Bank  v.  Jntemationdl  Banh,  9  Wis. 
57;  Rosseel  v.  Jarvia,  15  Wis.  671.)  We  are  unable  to  find 
that  this  rule  of  practice  extends  beyond  the  state  of  Wiscon- 
sin. "In  Whitcher  v.  Webh,  44  Cal.  130,  it  is  held  that  the 
mortgagor  was  not  entitled  to  notice,  in  advance  of  commenc- 
ing the  action;  that  if  he  failed  to  pay  the  interest,  that  the 
mortgagee  would  insist  upon  his  right  to  the  whole  debt.  He 
was  bound  to  know  that  that  consequence  would  follow."  In 
Dean  v.  Applegarth^  65  CaL  391,  4  Pac.  375,  the  same  doctrine 
is  enunciated.  In  Hunt  v.  Keeck,  3  Abb.  Pr.  204,  the  court 
holds  that  the  commencement  of  the  suit  to  foreclose  is  a 
sufficient  notice  of  the  determination  that  the  mortgagee  in- 
iends  to  treat  the  whole  sum  as  due  Noyes  v.  Clark,  38  Am. 
Dec.  623,  note,  and  Cardiff  v.  Brokow,  1  111,  App.  647,  are  to 
the  same  effect.  In  -  Trusi  Go.  v.  Munson,  60  111.  371,  the 
«ourt  says,  where  like  provisions  were  in  a  deed  of  trust :  "The 
deed  of  trust  did  not  require  any  notice  to  be  given  to  the 
debtor  himself  of  the  exercise  of  the  option  to  make  the 
whole  indebtedness  due.  The  maker  of  the  deed  knew 
that  such  a  contingency  was  liable  to  occur  at  any  time 
during  a  default  of  payment.  If  he  wished  personal  notice 
of  it  to  himself  to  be  a  condition  precedent  to  the  exer- 
cise of  the  power  of  sale,  he  should  have  ao  provided  in 
his  deed.  To  add  to  the  power  such  a  condition  by  im- 
phcation  might  wrongfully  disappoint  the  expectations  of 
the  creditor.  To  require  a  personal  notice  to  the  debtor, 
who,  at  the  time,  might  be  in  distant  or  unknown  parts,  might 
create  a  very  inconvenient  delay  in  the  collection  of  a  claim 
evidently  intended  by  the  party  to  be  speedy,  and  the  creditor 
might  well  have  refused  a  security  trammeled  by  such  a  condi- 
tion."  Thuee  observations  commend  themselves  to  the  court  as 
being  reasonable  and  equitable.     In  the  ease  at  bar  the  pro- 
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vision  is  that  the  principal  and  intereBt  shall  be  due  at  the  op- 
tion of  the  mortgagee,  and  Buit  may  be  immediately  brought. 
We  think,  upon  principle  and  upon  authority,  notice  to  the 
mortgagor  of  the  election  of  the  mortgagee  to  consider  the 
whole  sum  due  is  not  a  condition  precedent  to  the  commencing 
of  the  action  to  foreeloae,  and  that  it  i«  not  necessary  to  allege 
such  notice  in  the  complaint. 

The  second  alleged  error  in  appellants'  brief  is  the  ruling 
of  the  court  in  overruling  the  special  demurrer  of  the  defend- 
ants, that  the  complaint  does  not  state  sufficient  facts  to  entitle 
the  plaintii!  to  attorney's  fees.  The  allegation  in  the  com- 
plaint referring  to  attorney's  fees  is  as  foilovs:  "That  ten  per 
cent  upon  the  amount  found  due  upon  said  note  and  mortgage, 
as  provided  for  in  said  mortgage,  is  no  more  than  a  reasonable 
counsel  fee  in  this  action  for  the  foreclosure  of  said  mortgage." 
The  provision  of  the  mortgage  is  that,  out  of  the  money 
arising  from  the  sale  and  foreclosure,  counsel  fees,  at  the  rate 
of  ten  per  cent  upon  the  amount  which  may  be  found  due  for 
principal  and  interest,  may  be  retained  by  the  mortgagee.  The 
language  of  the  special  demurrer  is  "that  facts  sufficient  to  en- 
title plaintiff  to  an  attorney  fee  are  not  stated."  The  finding 
of  fact  upon  this  item  was  "that  ten  per  cent  upon  the  amount 
due  upon  said  note  and  mortgage,  as  stipulated  and  provided 
for  in  said  mortgage,  is  a  reasonable  counsel  fee  for  the  fore- 
closure of  said  mortgage."  The  appellants  claim  in  their  brief 
that  no  evidence  was  introduced  upon  the  value  of  counsel  fees, 
and  tiiat  under  the  pleadings  and  evidence  the  plaintiff  is  not 
entitled  to  attorney's  fees.  The  complaint  distinctly  alleges 
that  said  attorney's  fee  is  no  more  than  is  reasonable.  The 
answer  responds  to  this  allegation  with  a  denial  "that,  at  the 
time  of  the  commencement  of  this  action,  the  plaintiff  had 
either  paid  or  become  liable  for  any  attorney's  fees  whatever  in 
this  action."  There  is  no  denial  of  the  value  of  the  attorney 
fee,  alleged  in  the  complaint,  and  its  value  is  therefore  admitted 
as  alleged.  This  admission  is  sufficient  to  sustain  the  finding 
of  the  court 

We  recognize  the  correctness  of  the  interpretation  of  the 
stipulation  for  attorney's  fees  usual  in  mortgages  as  given 
by  Judge  Deady  in  Burtts  v.  Scoggin,  16  Fed.  737,  quoted  by 
appellants:  "That  the  true  intent  and  purpose  of  the  provision' 
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for  such  fee  is  the  holding  the  plaintiff  harmltss  from  cost 
and  expense  of  a  suit  to  foreclose."  In  Sewing-machine  Co. 
V.  Moreno,  6  Saw.  35,  7  Fed.  806,  the  court  says :  "When  the 
fee  ie  so  large  as  to  suggest  that  it  is  a  mere  device  to  secure 
illegal  interest,  or  some  unconscionable  advantage,  the  court 
should  be  bIot  to  enforce  the  payment  of  it,  and  ought  prob- 
ably,  on  slight  additional  endenee  to  that  effect,  to  refuse  to 
allow  it,  or  reduce  it  to  a  reasonable  sum.  It  would  be  better 
if  these  stipulations  were  not  made  for  a  fixed  sum  or  per- 
centage. In  this  way  regard  might  be  had  to  the  nature  and 
valuB  of  the  services  actually  rendered  by  the  attorney."  In 
Qriswold  V.  Taylor.  8  Minn,  342  (GilL  301),  the  court  quotes 
from  Tallman  v.  Trueadall,  3  Wis.  443,  with  approval,  to  wit: 
"In  regard  to  the  stipulation  for  solicitor's  fees  in  case  of 
foreclosure,  whenever  it  is  resorted  to  as  a  cover  for  a  greater 
rate  of  interest  than  is  allowed  by  law,  it  then  violates  the 
contract;  but  when  stipulated  in  good  faith,  as  an  indemnity 
for  the  necessary  expenses  of  foreclosure,  and  is  reasonable  In 
amount,  we  see  no  objection  to  its  incorporation  in  the  contract, 
or  its  enforcement.'' 

These  decisions  sufficiently  indicate  the  correct  principle 
upon  which  stipulations  for  attorneys'  fees  should  be  sus- 
tained and  enforced.  Equity  dictates  that  attorneys'  fees  in 
actions  to  foreclose  a  mortgage  should  be  reasonable,  and  that 
the  amount  allowed  the  plaintiff  therefor  should  be  limited  to 
the  amount  actually  paid  for  the  services  rendered.  The  prac- 
tice of  charging,  as  attorneys'  fees,  ten  or  fifteen  per  cent 
against  the  mortgagor,  when  a  much  smaller  amount  is  actually 
paid  to  the  attorney  by  the  plaintiff,  thus  wrongfully  increas- 
ing the  burden  of  the  debtor  who  seeks  to  redeem,  is  discredit- 
able to  the  profession  and  contrary  to  every  principle  of  equity. 
The  courts  should  not  sustain  such  a  fraudulent  and  iniqui- 
tous practice.  In  such  suits  no  fee  should  be  allowed  as  reason- 
able which  is  to  bo  divided  with  the  plaintiff  to  increase  the 
amount  over  that  stipulated  for  in  the  mortgage. 

In  the  case  at  bar  the  defendants,  having  appeared,  admit 
that  the  amount  stipulated  for  is  reasonable,  and  on  this 
appeal  seek  to  avoid  the  same,  not  because  it  is  unreasonable, 
but  because  stipulations  therefor  are  contrary  to  public  policy, 
and  void.     In  considering    this  question,    a  clear  distinction 
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must  be  made  between  such  a  stipulation  in  a  promissory  note 
and  a  like  agreement  in  a  mortgage.  While  it  is  apparent 
that  an  adjudication  sustaining  such  an  agreement  in  a  note 
would  be  authority  for  sustaining  a  like  stipulation  in  a  mort- 
gage, it  does  not  follow  that  adjudications  sustaining  an 
agreement  for  attorney's  fees  in  a  mortgage  would  sustain  a 
like  agreement  in  a  promissory  note.  We  now  consider  agree- 
menta  of  that  character  in  mortgages,  the  question  involved  in 
the  suit  at  bar.  The  decisions  which  sustain  such  agreements, 
as  far  as  we  have  been  able  to  find  and  classify  them,  are : 
State  V.  Taylor,  10  Ohio,  378;  Skelton  v.  Oill,  11  Ohio,  417; 
Spalding  v.  Bank,  12  Ohio,  644;  MaHin  v.  Bank,  13  Ohio,  850; 
Thomasson  v.  Townsend,  10  Buah,  114;  Tan  Marter  v,  Mc- 
Millan, 39  Mich.  305;  Myer  v.  Hart,  40  Mich.  617,29  Am.  Hep. 
653;  Vosburgk  v.  Lay,  45  Mich.  455,  8  N.  W.  91.  These  de- 
cisions establish  the  doctrine  that  in  Kentucky,  Ohio,  and 
Michigan  such  stipulations  are  void  as  against  public  policy. 
Opposed  to  these  adjudications,  and  holding  such  stipulations 
valid  either  in  a  note  or  mortgage,  are :  Cox  v.  Smith,  1  Nev. 
133;  Sperry  v.  Borr,  32  Iowa,  184;  Wood  v.  North,  84  Pa. 
St.  410;  Johnston  v.  Speer,  92  Pa.  St.  227,  37  Am.  Kep.  676: 
First  Nat.  Bank  v.  Qay.  63  Mo.  33,  21  Am.  Hep.  430;  71  Mo. 
627;  Jonea  v.  Radatz,  27  Minn.  240,  6  S.  W.  800;  Qriswoid 
V.  Taylor,  7  Minn.  342  {GUL  301) ;  Morgan  v.  Edwards.  5Z\f  is. 
699,  40  Am.  Hep.  781,  11  N.  W.  21;  Dietrick  v.  Bayhi,  23  La. 
Ann.  767;  Beaton  v.  Scoville,  18  Kan.  435,  26  Am,  Hep.  779; 
Bank  V.  Sagmuaaen,  1  Dak.  60,  46  X.  W.  574;  Howeatein  v. 
Barnes,  5  Dill.  482,  Fed.  Gas.  No.  6786;  Wilson  etc.  Machine 
Co.  V.  Moreno,  7  Fed.  806,  6  Saw.  36,  Fed.  Gas.  No.  17,853a; 
Weatherly  v.  Smith,  30  Iowa,  131,  6  Am.  Hep.  663;  Clawaon 
V.  Mwtaon,  66  111.  394;  1  Jones  on  Mortgagee,  sees.  359,  635; 
1  Daniel  on  Negotiable  Instruments,  sec.  62,  and  note.  The 
weight  of  authority  is  clearly  in  favor  of  sustaining  a  stipola- 
tion  in  mortgages  for  sn  attorney  fee. 

The  appellants  make  the  point  also  in  their  brief  that  a 
stipulation  in  a  mortgage  allowing  counsel  fees  for  a  fore- 
closure does  not  entitle  the  plaintiff  to  attorneys'  fees,  unless 
he  has  paid  them,  or  become  liable  for  them,  and  that  the 
complaint  contains  no  such  allegation.  We  have  already  inti- 
mated that  attorneys'  fees  allowed  in  a  foreclosure  should  be 
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i-easosable,  and  that  no  such  fee  is  reasonable  unJesB  the 
attorney  receive  it,  and  have  the  full  benefit  of  it;  and  we 
think  it  to  be  the  duty  of  a  court  granting  a  decree  of  foie- 
closuie,  whenever  the  fee  ia  contested,  and  in  all  cases  of  de- 
fault, to  limit  the  amount  of  such  fee  to  that  actually  paid, 
or  to  be  paid,  and  in  all  cases  to  allow  no  more  than  is  reason- 
able. It  is  therefore  necessary  to  allege  in  the  complaint  that 
Guch  fee  is  to  be  paid  to  the  attorney,  and  that  it  is  a  reason- 
able one.  If  the  fee  is  to  be  reasonable,  its  amount  will  de- 
pend upon  the  nature  of  tiie  case,  and  the  labor  required  in  its 
prosecution.  If  we  adopt  a  rule  of  practice  that  the  amount 
of  the  fee  must  be  alleged,  we  necessarily  hold  that  the  amount 
of  such  fee  must  be  determined  arbitrarily,  before  the  action 
is  commenced.  It  is  often  difficult,  and  sometimes  impossible, 
to  determine  the  value  of  a  service  before  it  is  performed. 
This  is  especially  the  case  in  actions  which  may  continue  for 
years,  and  be  finally  determined  only  in  the  supreme  court  of 
the  United  States. 

It  may  be  observed  that  the  theory  upon  i^ch  stipulations 
in  mortgages  are  sustained  is  that  they  provide  for  expenses  in-  . 
curred  by  the  plaintiff  in  foreclosure  for  the  services  of  an  at- 
torney. If  there  is  no  attorney,  such  espense  is  not  incurred. 
If  there  is  an  attorney,  the  plaintiff's  expense  is  limited  to  the 
amount  paid  therefor,  provided  it  is  reasonable.  If  this  ia  cor- 
rect, it  follows  that  the  fact  of  payment  or  assumed  liability  is 
simply  one  element  in  the  proof  which  is  offered  to  establish 
the  reasonableness  of  the  allowance  for  the  fee  sought  to  be  re- 
covered. It  is  evidence  offered  to  establish  a  substantive  fact, 
and  as  such  need  not  be  set  out  in  the  pleadings.  In  this  case 
it  is  admitted  that  the  fee  charged  is  reaiionable,  and  we  think 
thin  admission  sustains  the  finding  of  the  court;  as  under  our 
code,  section  4317,  it  is  expressly  provided  "that  every  material 
allegation  of  the  complaint,  not  controverted  by  the  answer, 
must,  for  the  purposes  of  the  action,  be  taken  as  true." 

The  appellants  claim  also  ttiat  the  attorney  fee  is  but  usury 
in  disguise,  and  ought  not  to  be  allowed.  In  Lloyd  v.  Scott,  4 
Pet  335,  Justice  McLean  says:  "Where  a  party  agrees  to  pay 
a  specified  sum,  exceeding  lawful  interest,  provided  he  do  not 
-  pay  the  principal  by  a  day  certain,  it  is  not  usury,"  This  doc- 
trine is  adopted  in  Cutler  v.  How,  8  Mass.  257 ;  Tuttle  v.  Clark. 
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4  Conn.  153 ;  Pollard  v.  Baylors,  6  Munf .  433 ;  Jones  v.  Hubbard, 
C  Cal.  811;  Oower  v.  Carter,  3  Iowa,  244,  66  Am.  Dec.  71; 
Shuck  V.  Wight,  1  G.  Greene,  128 ;  Fisher  v.  Atiderson,  35  Iowa, 
28 ;  95  Am.  Dec.  761 ;  Rogers  v.  Sample,  33  Miss.  360,  69  Am. 
Dec  351;  GambrU  V.  Doe.  &  Blackf.  140,  44  Am.  Dee.  7C0; 
BUlingsley  v.  Dean,  11  lud.  331;  Lawrence  v.  Gowlea,  13  UL 
677;  Sumntir  v.  People,  29  N.  T.  337;  Bonifc  «.  Cwiiaa,  19 
Johns.  326;  Tyler  on  Usury,  210. 

The  appellante  urge  that  the  court  erred  in  not  finding  npon 
all  the  material  issues  made  by  the  pleadings.  In  the  answer 
of  the  defendants  they  set  up,  by  vay  of  counterclaim,  in  sepa- 
rate allegations,  two  items  of  account — one  f  oi  money  laid  out 
and  expended  for  plaintiffs  use  and  benefit  in  the  sum  of  forty- 
four  dollars;  and  the  other  for  professional  services  rendered 
for  plaintiff  between  the  fifteenth  day  of  December,  1882,  and 
the  first  day  of  August,  1886,  in  the  sum  of  $7,360.  There 
are  two  findings  of  fact  reBpomive  to  tbese  allegations,  to  wit: 
1.  That  the  defendants  bad  not  expended  the  sum  of  forty-four 
dollars,  or  any  other  sum;  and~2.  That  the  defendants  bad  per- 
formed professional  services  between  the  dates  named  for 
plaintiff,  but  that  tbey  bad  been  wholly  paid  for  the  same. 

The  appellants  claim  that  there  ia  no  finding  as  to  the  value 
of  services  rendered  for  plaintiff  in  procuring  the  right  of  way 
for  the  Boiee  branch  of  the  Oregon  Short  Line  Bailroad,  or  that 
said  services  were  performed  at  plaintiff's  request,  or  paid  for 
by  plaintlJI.  These  items  come  mto  the  case  upon  the  testi- 
mony of  witnesses,  and  not  by  aUegation  in  the  pleadings. 
They  are  a  part  of  the  evidence,  under  the  general  allegation  of 
service,  and  the  finding  upon  the  general  allegation  is  con- 
clusive ae  to  each  item  of  evidence  offered  to  sustain  it. 

It  is  claimed  also  by  appellants  that  the  ninth  finding  of  fact 
is  too  generaL  it  is  as  follows:  "That  all  the  allegations  in  the 
plaintiffs  complaint  are  true."  While  a  general  finding  of  this 
land  is  rery  unsatisfactory,  and  justly  criticised  as  being  too 
indefinite,  yet  it  is  sustained  by  repeated  adjudications  in  Cali- 
fornia; and,  under  the  evidence  submitted  in  the  transcript,  we 
are  of  opinion  that  it  should  not  be  disturbed. 

The  last  point  in  appellant's  brief  is  that  the  findings  are  not 
supported  by  the  evidence.  A  careful  examination  of  the  evi- 
dence establishes  ceitain  facts,  to  wit:  It  appears  from  dclfml- 
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ante'  evidence  that  the  servicea  for  ■ffhich  they  claim  a  setofE 
were  performed  prior  to  July  1,  1884;  that  on  July  11,  1884, 
they  receipted  to  the  plaintiff  for  S125,  in  full  of  all  accounts 
to  date;  that  the  receipt  was  in  the  handwriting  of  the  defend- 
ant, Jeremiah  Brumback.  In  the  evidence  of  said  defendant, 
on  page  89  of  the  Tranacript,  he  Raye;  "I  do  not  recollect;  but, 
if  1  gave  a  receipt  in  full,  that  would  be  a  settlement  of  what 
the  receipt  covera,"  And  on  page  SO  he  says:  "If  I  gave  a  re- 
ceipt in  full,  I  presume  it  would  cover  just  what  the  receipt 
covera — whatever  the  language  covers."  While  a  receipt  may  be 
disputed,  and  a.  mistake,  if  one  exists,  be  corrected  in  the  case 
at  bar,  this  evidence  seems  to  be  corroborated  by  the  defendant's 
testimony,  and  supports  the  findings  in  the  case. 

We  find  no  error,  and  the  judgment  of  the  court  below  is  af« 
firmed. 

Haje,  C.  J.,  and  Broderick,  J.,  concnrriBg. 


(FebinuT  2,  1888.) 


FA'RTj  Pbobatb  Jnwa,  v.  BOISE  COTJNTr. 

[18  Pfto.  6H2.] 
6AI.AST  ASH  Fbcb  or  Fbobati  Jvuan. — The  law  under  whioh  tha  plain- 
tiff In  error  olaima  «aUry  and  leea,  and  upon  which  hii  claim  is 
based,  was  repealed  before  the  services  were  performed. 

ERBOB  to  District  Court,  Boise  County. 

Qeorge  Ainelie  and  J.  W.  Huston,  for  Plaintiff  in  Error. 

"The  legislative  power  in  each  territory  shall  bo  vested  in 
the  governor  and  a  legislative  assembly."  Section  1864  of  the 
Revised  Statutes  of  the  United  States  provides  that  "the  legis- 
lative power  of  every  territory  shall  extend  to  all  rightful  sub- 
jects of  legislation  not  inconsistent  with  the  conBtitution  and 
laws  of  the  United  States."  The  members  of  the  legislature, 
"to  whose  judgment,  wisdom  and  patriotism  the  high  preroga" 
tive  of  making  laws  is  intrusted,  cannot  relieve  themselves  of 
the  responsibility  by  choosing  other  agencies — cannot  substi- 
tute the  judgment,  wisdom  and  patriotism  of  others  for  their 
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own,"  "One  of  the  eettled  mazdins  of  conatitutional  law,"  saya 
Judge  Cooley,  "is  that  the  ^ower  conferred  on  the  legislature 
cannot  be  delegated  by  that  department  to  any  other  body  or  au- 
thority." (Eoughton  v.  Autlin,  47  CaL  646,  and  following; 
Savings  etc.  Assn.  v.  AiisUn,  46  CaL  416,  and  following; 
Cootey'e  Conetitutional  lamitationa,  pp.  116,  117,  and  notes, 
and  pp.  124,  125,  204;  Taylor  v.  Stevetison.  ante,  p.  180,  9  Pac. 
642;  Ex  parte  Cox,  63  CaL  21;  Buggies  v.  Collier,  43  Mo.  353, 
and  authorities  therein  cited;  3.  F.  etc.  B.  B.  Co.  v.  Btata 
Board,  60  CaL  12-34;  Wayman  v.  Southard,  10  Wheat  1.) 

Richard  Z.  Johnson,  Attorney  General,  and  C.  S.  Kingsley, 
District  Attorney,  for  Boise  County. 

As  to  delegation  of  legielatiye  povera:  I'he  legislatore  can- 
not,  in  a  general  sense,  delegate  its  legislatdve  authority — ^its 
pow^  to  enact  laws — ^is  a  proposition  which,  at  this  day,  no 
one  will  question  or  deny.  But  whilst  the  proposition  is  vtn- 
doubtedly  true  in  its  more  general  sense,  it  cannot  be  main' 
tained  in  its  most  restricted  sense.  {Havings  etc.  Assn.  v.  Aus- 
titi,  46  CaL  477;  I'eopie  v.  Beyrvoldt,  5  Gilm.  12;  cited  46  CaL 
477,  478.) 

HATS,  C.  J. — The  plaintiff  in  error,  being  probate  judge  of 
Boise  county,  filed  his  claim  against  said  county  for  salary  and 
fees  for  the  quarter  ending  July  10,  1887,  claiming  the  same 
under  and  by  virtue  of  "An  act  regulating  the  salary  and  fees 
of  the  probate  judges  of  Lemhi  and  Boise  counties,"  approved 
February  20,  1879.  (See  10th  Sess.  Laws,  p.  61.)  The 
board  of  county  commiasionera  disallowed  the  claim  as  filed, 
from  which  order  the  plaintiff  in  error  appealed  to  the  district 
court,  where  the  order  disallowing  Ehe  claim  was  afSrmed,  and 
plaintiff  now  brings  his  cause  to  this  court  upon  a  writ  of  error. 

Many  questions  have  been  discussed  in  this  case  which  we 
will  not  consider;  for  we  find  that  tlie  act  of  February  20, 1879, 
upon  which  this  claim  was  based,  was  repealed  February  10, 
1887. 

Judgment  of  the  district  court  is  therefore  affirmed. 

Buck,  J.,  and  Broderick,  J.,  concurring. 
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McGUIBE  V.  LAMB. 
[17  Pm.  7«.] 
CoinmEtiOLAiif— PLKUtma. — A  counterclaim    alleging   a   debt  due  d»- 
fendant  and  a  former  partner,  or  a  stranger  to  the  suit,  h«{d,  to 
be  bad,  and  a  demurrer  thereto  properly  sustained. 
Bamb. — A  counterclaim  which  fails  to  allega  that  the  debt  exiated  at 
the  commencement  of  the  action,  but  allies  that  it  is  now  due, 
held,  to  be  bad  and  a  demurrer  thereto  properly  sustained. 
.FiKDiHGa — JuDoiiBNT.— Where  the  findings  are  responsiTe  to  all  the 
material  iBsues    raised   by  the   pleadings,  and .  th^  support  the 
Judgment,  judgment  will   be  afDnned. 

(Syllabus  by  tha  oourL) 

APPEAL  from  District  Court,  A^  County. 

J.  Brnmhack,  for  AppeUant. 

Defendaot  is  permitted  to  set  up  as  many  defenees  of  new 
matter  or  as  many  counterclaimB  ae  he  may  have,  whether  legal 
or  equitable.  (Qage  v.  Angell,  8  How.  Pr.  335;  Waddell  v. 
Darling,  51  N.  Y.  387.)  That  there  jn-ast  be  findiags  upon  all 
the  material  issues  is  already  settled  by  this  court  in  Bowm(m  v. 
Ayerg,  ante,  p.  305, 13  Pae.  346;  Carson  v.  Thews,  anfa^  p.  176 
9  Pac.  605. 

Huston  &  Gray,  for  Eespondent. 

The  defendant  cannot  set  up  and  maintain  as  a  valid  counter- 
claim a  right  of  action  subsisting  in  favor  of  another  person. 
The  test  is  whether  the  defendant  could  have  maintained  an  in- 
dependent action  upon  the  demand.  (Belleau  v.  Thompson,  33 
CaL  495 ;  Chase  v.  Evoy,  58  Cal.  348.)  Where  a  demand  sought 
to  be  counterclaimed  esists  in  favor  of  the  defendant  and  a 
stranger  to  the  action,  it  cannot  be  set  up.  (Hook  v.  White,  36 
Cal.  293 ;  Campbell  v.  Genet,  2  Hilt.  290 ;  Bird  v.  McCoy,  22 
Iowa,  649;  Weil  v.  Jones,  70  Mo.  560;  Harris  v.  Bivers,  53 
Ind.  216;  Insurance  Co.  v.  Pierce,  1  Wyo.  45.)  The  counter- 
claim niuBt  be  between  tlie  same  parties,  in  the  same  right,  or 
in  the  same  capacities,  as  they  appear  in  the  original  proceed- 
ing. (Naglee  v.  Palmer,  7  Cal.  543;  Johnson  v.  Qunter,  6 
Bush,  534;  Gannon  v.  Dougherty,  41  CaL  661;  Ives  v.  Miller, 
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19  Barb.  196;  Baldwin  v.  Berrian,  53  How.  Pr.  81;  Baldwin 
V.  Briggs,  51  How.  Pr.  477 ;  Eo^kina  v.  Ijane.  87  N.  Y.  501.) 
The  original  findings  were  Buffici^  and  covered  all  the  material 
issues  rai^  by  the  pleadings,  and  they  are  supported  by  the 
testimony.  (Cooper  v.  Kellogg,  ante,  p.  330,  13  Pac.  350; 
i^uinn  V.  Anderson,  70  CaL  464,  11  Pac  746 ;  Whittle  v.  Doty 
(Cal.),  12  Pac.  299.)  The  omiegion  to  find  on  an  immaterial 
issue  is  not  error.  (Enowles  v.  Seale,  64  CaL  377, 1  Pac.  159; 
Lowvall  V.  Qridley.  70  CaL  507,  11  Pac.  777;  Cary  v.  Brown, 
58  CaL  180.)  It  was  immaterial  whether  the  defendant  was  an 
attoroey  at  law  or  not;  a  finding  either  that  he  vae  or  was  not 
could  not  have  changed  the  result.  {Tage  v.  Alberts,  ante,  p. 
271,  13  Pac.  19;  Robinson  v.  Placerville  etc.  B.  R.  Co.,  65  Cal. 
263,  3  Pac  878.)  It  was  not  error  in  the  court  fibng  amended 
or  additional  findings.  (Bays  v.  Wetherbee,  60  CaL  396; 
Pratalongo  v.  Larco,  47  CaL  378;  Ogbum  v.  Connor,  46  CaL 
346, 13  Am.  Bep.  213;  Bosquett  v.  Crane,  SI  CaL  505.) 

HAYS,  C.  J. — TWb  was  an  action  brought  by  plaintifiF 
against  defendant  upon  a  promissory  note  given  by  defendant 
to  plaintiff.  The  defendant  did  not  deny  the  cause  of  action 
fiet  out  in  the  complaint,  but  set  up  three  counterclaims.  The 
plaiati£E  demurred  to  each  of  the  counterclaims.  The  demur- 
rer was  sustained  as  to  the  first  and  third,  but  overruled  as  to 
the  second.  The  defendant  duly  excepted  to  the  ruling  of  the 
court,  and  now  assigns  the  same  as  error. 

The  first  counterclaim  is  as  follows:  "That  from  July  1, 
188^  to  June  15,  1885,  this  defendant  and  one  H.  E.  Prickett 
were  partners  in  the  practice  of  law,  doing  business  under  the 
£rm  name  of  Prickett  &  Lamb;  that  during  said  time  said 
H.  E.  Prickett  and  this  defendant  were  each  attorneys  and 
•oounselora  at  law,  practicing  as  such  in  the  various  courts  of 
Jdaho  territory;  that  on  the  fifteenth  day  of  June,  1885,  said 
H.  E.  Prickett  deceased,  leaving  this  defendant  the  surviving 
partner;  that  between  the  first  day  of  December,  1884,  and  the 
first  day  of  June,  1885,  this  defendant,  as  such  partner,  coun- 
seled and  advised  plaintiff,  at  his  request,  in  and  about  certain 
matters  and  difficulties  between  said  plaintiff  and  one  IJora 
Gess,  since  become  the  wife  of  plaintiff,  and  in  attending  in  and 
About  the  said  business  of  the  plaintiff;  that  said  services  were 
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reasonably  worth  the  eum  of  $200,  no  part  of  which  has  been 
paid."  The  statutes  provide  that  a  counterclaim  must  be  one 
exieting  in  favor  of  a  defendant,  and  against  a  plaintiff,  between 
whom  a  several  judgment  might  be  had  in  the  action,  and  aris- 
ing out  of  one  of  the  following  causes  of  action:  1.  A  cause 
of  action  arising  out  of  the  transaction  set  forth  in  the  com- 
plaint as  the  foundation  of  the  plaintiiFs  claim,  or  connected 
with  the  subject  of  the  action;  %.  In  an  action  arising  upon 
contract,  any  other  cause  of  action  arising  also  upon  contract, 
and  existing  at  the  commencement  of  the  action.  It  seems  to 
be  well  settled  that  the  defendant  cannot  set  up  and  maintain 
as  a  valid  counterclaim  a  right  of  action  subsisting  in  favor  of 
another  person.  The  test  is  whether  the  defendant  could  have 
maintained  an  independent  action  upon  the  demand.  If  it  ex- 
ists in  favor  of  defendant  and  a  stranger  to  the  suit,  it  cannot 
be  set  up.  {Hoole  v.  WMU,  36  Cal.  299;  Weil  v.  Jones,  70  Mo. 
560;  ?  Waifs  Actions  and  Defenses,  p.  540,  sec.  i,  and  cases 
there  cited.)  Pomeroy,  in  his  work  on  Bemedies  and  Remedial 
Rights,  section  751,  says :  "Where  a  party  is  sued,  a  demand  in 
favor  of  himself  and  a  former  partner,  not  a  party  to  the  suit, 
is  inadmissible  as  a  counterclaim.''  This  seems  to  be  abun- 
dantly sustained  by  the  authorities.  It  follows,  therefore,  that 
the  demurrer  to  the  first  counterclaim  was  properly  sustained. 
The  third  counterclaim  is  as  follows:  "That  from  the  first 
day  of  June,  1884,  up  to  the  first  day  of  July,  1886,  the  plain- 
tiff and  this  defendant  were  partners  in  the  manufacture  and 
sale  of  lumber  and  shingles  in  Idaho  territory,  under  the  firm 
name  of  Lamb  &  McOuire;  that  the  interest  of  plaintiff  in  said 
partnership  was  one-third,  and  the  interest  of  defendant  was 
two-thirds;  that  the  plaintilf  and  defendant,  as  such  partners, 
during  said  time,  engaged  in  the  business  of  manufacturing 
and  of  selling  and  disposing  of  the  same  in  Idaho  territory; 
tiiat  the  books  of  said  partnership  were  kept  by  one  George  M. 
King  and  one  J.  C.  tihainwald;  that  this  defendant  is  informed 
and  believes  tbat  the  liabilities  and  losses  of  said  partnership 
have  been  about  $35,000,  all  of  which  have  been  paid  by  this  de- 
fendant; Ihat  this  defendant  is  informed  and  believes  that  there 
is  now  due  and  owing  to  this  defendant  from  said  plaintiff  for 
and  on  account  of  said  partnership  the  sum  of  88,333,  no  part 
of  which  has  been  paid."    Did  tlie  court  err  in  sustaining  the 
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dcDiurrer  to  the  third  counterclaim?  Clearly  not,  for,  from  an 
examination  of  the  transcript  before  us,  we  find  the  action  was 
commenced  on  the  seventh  daj  of  September,  1886,  and  the 
answer  was  swoni  to  on  the  eleventh  day  of  April,  1887 ;  and 
the  defendaDt  nowhere  says  that  be  bad  paid  the  Habilities  and 
loEisea  of  the  partnership  before  or  at  the  commencement  of  this 
action.  Again,  the  defendant  says  that  there  is  now  dne  and 
owing  to  this  defendant  from  said  plaintiff  for  and  on  account 
of  said  partnership  the  sum  of  $8,333,  no  part  of  which  has 
been  paid.  He  does  not  say  or  claim  that  this  demand  existed 
at  the  commencement  of  this  action.  Not  having  alleged  this, 
the  demurrer  was  properly  sustained.  (Rice  v.  O'Vonnor,  10 
Abb.  Ft.  368;  Chambers  v.  Lewia.  11  Abb.  Pr.  210.)  The  third 
counterclaim  of  tlie  answer  may  be  true,  and  yet  the  defendant 
have  no  claim  against  the  plaintiff  at  tbe  commencement  of  the 
action,  for  he  says  it  is  now  due.  We  think  he  should  have 
stated  that  at  the  commencement  of  the  suit  the  claim  was  due, 
or  words  to  that  effect.  We  think  there  is  a  marked  difference 
between  the  case  at  bar  and  the  cases  of  Qage  v.  Angetl,  8  How. 
Pr.  336,  and  Waddell  v.  Darling,  fil  N.  Y.  337,  cited  aqd  re- 
lied upon  by  defendant.  In  the  former  case  the  counterclaim 
alleges  the  partnership  had  been  dissolved  prior  to  the  com- 
mencement of  the  action;  and  on  page  337  of  said  case  the 
learned  judge  says :  "Counterclaims,  to  be  available  as  a  defense 
to  an  action,  must  arise  upon  contract,  and  must  exist  at  the  com- 
mencement of  the  action,"  In  Waddell  v.  Darling,  supra,  the 
defendant  alleged  the  dissolution  of  the  partnership  at  a  time 
that  was  doubtless  before  the  commencement  of  the  action,  and 
also  asked  for  an  accounting,  and  the  application  of  the  balance 
found  due;  while  in  the  case  at  bar  the  dissolution  of  the  part- 
nership is  not  alleged,  nor  is  any  accounting  asked  for. 

The  case  was  tried  ui>on  the  issues  formed  by  the  second 
counterclaim,  before  the  court  without  a  jury.  Findings  of 
fact  and  conclusions  of  law  filed,  and  judgment  entered  thereon. 
After  entry  of  judgmen't,  exceptions  were  taken  thereto,  and 
during  the  term  in  which  the  case  was  tried  the  judge  filed 
further  and  amended  findings,  to  which  defendant  excepted. 
The  object  of  an  exception  is  to  call  the  attention  of  the  -judge 
tc  the  particular  point  complained  of,  so  that  he  may  have  an 
opportunity  to  correct  the  same,  and  thus  relieve  the  party  ob- 
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jecting  from  the  operations  of  the  suppoEcd  error.  To  hold 
that  the  jiidge  has  no  power  to  amend  his  fiadings  after  excep- 
tions had  been  taken  thereto  vould  be  to  hold  that  the  judge 
had  no  power  to  correct  the  error  complained  of,  and  would  de- 
]>iive  the  party  complaining  of  the  right  which  the  exception 
was  inteDded  to  give  him.  Of  the  right  to  amend  Endings  be- 
fore judgment  we  have  no  doubt  {Hayes  v.  Wetk»H>ee,  60  CaL 
396,  and  cases  there  cited;  Hayne  on  New  Trial  and  Appeal, 
sec.  347.)  That  they  could  not  do  so  after  an  appeal  from  the 
judgment  had  been  taken  we  think  equally  clear;  but  whether 
the  judge  can  amend  or  file  new  findings  after  entry  of  judg- 
ment, and  before  appeal  ia  taken,  ie  a  query  which  we  deem  it 
unnecessary  to  discuss  or  decide  at  his  time,  for  we  think  the 
findings,  as  entered  before  judgment,  were  responsive  to  all  the 
material  issues  raised  by  the  pleadings,  and  that  they  were 
sufficient  to  support  the  judgment 

We  have  carefully  examined  all  the  points  discussed  by  ap- 
pellant, and,  finding  no  error,  the  judgment  is  affirmed. 

Buck  and  Broderick,  JJ.,  concurring. 


(Fflbriurr  8,   1888.) 

FALMEH  EC  AL.  T.  UTAH  AND  NORTHEBN  BAILWAT 
COMPANY. 
[16  Pae.  S63.] 
Deoisioh  or  AF?Ku.i.TE  Covkt — Lam  of  Casz. — The  dedslon  «I  tba 
appellate  court  upon  aa;  matter  properly  before  it  on  the  records 
become!  the  law  of  the  case  in  all  Hubiequent  proceedings  therein. 
JtEsroNsmiuTZ  or   Railboui — Cannot   Avom. — A  railroad   company 
eannot  avoid  the  responubiiity  of  operatiag  ibi  road  by  allowing 
others  to  have  the  control  and  management  of  iti  roadbed  or 
train*  without  the  eoDoent  of  the  power  whence  it  derives  its 
franehiiei. 

(Syllabu*  by  the  court) 

APPEAL  from  District  Court,  Bingham  County. 
P.  L.  Williams  and  W.  H.  Savidge,  for  Appellant 
The  procedure  in  death  by  wrongful  act  cases,  and  the  par- 
ticular parties  to  them,  are  subject  to  statutory  regulation,  and 
only  the  parties  named  in  the  statute  can  sue.     (Hagen  v.  Kean, 
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3  Dill.  J24,  Fed.  Caa.  No.  5899;  Kramer  v.  Railroad  Co.,  25 
Cal.  435;  Carey  v.  Railroad  Co.,  48  Am.  Dec.  635,  note  4;  Dye 
V.  Dye,  11  CaL  163.)  The  essential  facts  in  every  case  must  be 
averred  directly,  and  cannot  be  left  to  inference.  (Harris  v. 
Hillegass,  54  CaL  463;  Stringer  v.  Davis,  30  CaL  318.)  The 
deceased  vas  not  a  paseenger,  but  an  employee,  at  the  time  of 
his  death.  The  court  should  therefore  hare  admitted  in  evi- 
dence the  paBB  on  wliich  the  deceaned  was  riding.  {Vick  v. 
Railroad  Co.,  95  N.  Y.  267,  47  Am.  Rep.  36 ;  2  Rorer  on  Rail- 
Toada,  1107;  Abend  v.  Railway  Co.,  17  Am.  &  Eng.  R.  H.  Caa. 
614,  and  cases  cited  in  note.) 

Smith  &  Smith,  J.  H.  Hawley  and  H.  M.  Bennett,  for  Ro- 
Epondents. 

Qtiati  public  coTporations,  conducting  great  enterprises,  like 
the  operating  of  a  railway,  cannot  absolve  themselves  from  loss 
for  the  negligent  conduct  of  that  business,  by  simply  leasing 
to  some  foreign  or  insolvent  person  or  corporation,  except  such 
leasing  be  done  by  and  with  such  consent  of  the  legislative 
power  which  organized  them  and  granted  them  their  franchises. 
(2  Borer  on  Railroads,  sec.  22,  p.  1115;  Macon  etc.  R.  R.  Co. 
V.  Mayet,  49  Ga.  355, 15  Am.  Eep.  678 ;  Railroad  Co.  v.  Winans, 
17  How.  39 ;  NeUon  v.  Railroad  Co.,  26  VL  717,  62  Am.  Dec 
614;  Thorpe  v.  Railroad  Co.,  13  Hun,  70.)  If  the  negligence 
of  a  master  combines  with  the  negligence  of  a  fellow-servant, 
and  the  tWo  contribute  to  the  injury  of  another  servant,  himsell 
free  from  negligence,  the  master  is  liable.  (Cayzer  v.  Taylor, 
10  Gray,  274,  69  Am.  Dec.  317;  Booth  v.  Railroad  Co.,  73  N.  T. 
38,  29  Am.  Bep.  97,  and  note;  Paulmier  v.  Railroad  Co.,  34 
N.  J.  L.  151;  Crutchfieid  v.  Railroad  Co.,  76  N.  C.  320.) 

BUCK,  J. — This  is  an  action  brought  by  the  plaintiffs  to  re- 
cover damages  for  the  death  of  William  0.  Palmer,  alleged  to 
have  been  killed  in  Bingham  county  on  the  eleventh  day  of 
December,  A.  D.  1885,  through  the  negligence  of  the  defendant 
in  operating  the  train  upon  which  deceased  was  riding  at  the 
time  of  his  death.  The  cause  was  first  tried  in  1886,  and  on 
appeal  to  this  court  a  new  trial  was  granted.  It  was  tried  a 
second  time,  at  the  May  tflrm,  1887,  and  verdict  rendered  for 
the  plaintiffs  for  damages  in  the  sum  of  $16,702.85  and  costs. 
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which  was  reduced  to  $10,000  by  the  court  aa  a  coadition  upon 
which  the  motion  for  new  trial  was  overruled.  It  now  cornea 
up  on  appeal  from  the  order  overruling  defendant's  motion 
for  a  new  trial  for  errors  occurring  on  the  second  triaL 

The  appellant  ast^igns  six  errors  in  his  brief  upon  which  he 
teliea;  1.  In  overruling  defendant's  demurrer  to  the  second 
amended  complaint;  2.  The  refusal  of  the  court  to  allow  the 
defendant  to  amend  its  answer;  3.  Excessive  damages  appear- 
ing to  have  been  given  under  the  influence  of  passion  or  preju- 
dice; 4.  Insufllciency  of  the  evidence  to  justify  the  verdict;  S. 
That  the  verdict  was  aguinst  law;  6.  Errors  in  law  occurring 
at  the  trial  and  specified  in  the  assignment  of  errors. 

The  order  of  the  court  in  overruling  the  defendant's  demurrer 
to  the  Becond  amended  complaint  was  considered  on  the  former 
appeal  of  this  case,  reported  in  ante,  p.  315,  13  Pac.  425,  and 
sustained,  and  the  ruling  thereon  becomes  the  law  of  this  case. 
(3  Hayne  on  New  Trial  and  Appeal,  sec,  291 ;  Phelan  v.  San 
Francisco,  20  Cal.  40 ;  Davidson  u,  Dallas,  15  Cal.  82 ;  Ex  parte 
Sihbald,  13  Pet.  491 ;  Bridge  Co.  v.  Stewart,  3  How.  413 ;  Super- 
visors V.  Kennicott.  94  U.  S.  498;  The  Lady  Pike,  96  U.  S.  462.) 

The  second  error  aiwigned  is  the  overruling  of  defendant's 
motion  to  amend  its  answer  after  a  new  trial  had  been  granted. 
Amendments  to  pleadings  rest  largely  in  the  discretion  of  the 
court,  and  mlings  thereon  by  the  trial  court  will  not  be  dis- 
turbed on  appeal,  except  it  appear  that  the  exercise  of  such  dis- 
cretion has  deprived  the  party  complaining  of  some  substantial 
right.  It  has  been  held  that  such  amendments  should  not  be 
allowed  after  a  new  trial  has  been  granted  (Bliss  on  Code  Plead- 
ing, sec.  430;  Spanagel  v.  Reay,  47  Cal.  ti08),  nor  when  the 
amendments  ofEered  deny  matters  before  admitted  by  the  plead- 
ings to  be  true.  (Bliss  on  Code  Pleading,  sec.  430;  Harmon 
V.  Hastings.  28  Mo.  346.) 

The  complaint  alleges  that  the  defendant  owned  and  operated 
its  railroad  and  was  a  common  carrier  of  passengers  at  the  time 
the  deceased  was  killed.  This  was  not  denied  in  the  answer, 
and  was  therefore  admitted  and  taken  as  true  upon  the  first 
trial-  The  amended  answer  refused  by  the  court  denies  that 
the  defendant  was  operating  said  road  or  was  a  common  carrier 
of  past;eugers.  and  alleges  that  said  road  and  trains  upon  it 
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were  operated  by  another  company,  to  wit,  the  Union  Pacific 
Railway  Company.  The  refusal  of  the  court  to  allow  the 
amendment  is  clearly  sustained  by  the  authorities  above  cited. 
An  insjiectioD  of  the  proposed  amended  answer,  however,  sus- 
tains the  niHag  of  the  court  upon  the  additional  ground  that  it 
set  np  no  defense  to  the  action.  Whether  it  was  intended  to  set 
up  matter  in  avoidance  of  facts  alleged  in  the  complaint,  and 
not  denied  in  the  answer,  or  to  deny  such  facts  and'to  set  up  a 
new  defense,  is  not  clear.  The  purpose  eeema  to  have  been  to 
set  up  new  matter  which  would  shift  the  responsibility  of  oper- 
ating the  defendant's  road  from  the  defendant  to  the  Union 
pacific  Bailway  Company,  who  are  alleged  therein  to  have  been 
in  &e  esclusive  possession  of  defendant's  road,  and  the  owners 
of  and  operating  the  train  upon  which  deceased  was  riding  at 
the  time  of  the  accident,  resulting  in  his  death.  The  amended 
answer  does  not  explain  the  relation  existing  between  defendant 
and  the  Union  Pacific  Bailroad.  It  simply  alleges  that  said 
Union  Pacific  !Railroad  was  at  the  time  and  since  in  the  exclu- 
sive possession  of  its  roads,  and  operating  its  trains.  All  that 
is  set  up  in  the  said  amended  answer  might  be  true,  and  yet 
the  Union  Pacific  Bailroad  be  but  the  employee  of  defendant. 
In  either  event,  we  think  the  defendant  could  not  so  shift  the 
responsibility  of  operating  the  road  without  the  consent  of  the 
power  whence  it  obtained  its  franchise,  and  as  no  such  consent 
was  alleged,  the  proposed  amended  answer  set  up  do  defense 
to  the  action,  and  the  motion  to  file  the  same  was  properly  de- 
nied. (Abbot  v.  Bailroad  Co.,  80  N.  Y.  27,  36  Am.  Bep.  572; 
Maeon  etc.  B.  R.  v.  Mayes,  49  Oa.  355,  16  Am.  Sep.  &I&;  Bail- 
road Co.  V.  Brown,  17  Wall  445;  2  Borer  on  Bailroadg,  1115, 
sec  22.) 

The  third  point  made  by  appellant  is  that  the  damages  al- 
lowed by  the  jury  were  excessive,  appearing  to  have  been  given 
under  the  infiuence  of  passion  and  prejudice.  Our  code,  sec- 
tion 192,  provides  that  in  actions  of  this  nature  "such  dam- 
ages may  be  given  as  under  all  the  circumstances  of  the  case 
may  be  just" 

The  fourth  alleged  error  urged  by  appellant  is  that  the  evi- 
dence  is  insuiScient  to  sustain  the  verdict.    An  examination  of 
the  evidence  fails  to  convince  the  court  that  either  the  third  or 
fourth  assignmtjnt  of  error  is  well  taken. 
Idaho,  Vol.  2—25 


386  United  Stateb  v.  Aleiandeb.  [Sup.  Ct. 

Pointi  decided. 

The  fifth  error  asBigned  by  appellant  is  that  the  verdict  U 
againet  lav,  and  the  sixth  error  of  the  court  occurring  on  the 
trial. 

It  IB  urged  under  these  two  points  that  the  jury  disregarded 
the  instruetiong  of  the  court  in  finding  the  damages  given  the 
plaintiffs,  and  that  the  court  erred  in  its  rulings  as  to  the  ad- 
mission of  evidence  and  as  to  the  amendments  of  the  pleadings. 
The  ruling  as  to  the  pleadings  we  have  already  considered.  We 
have  carefully  examined  the  instructions  of  the  court  and  the 
rulings  as  to  the  admission  of  evidence,  and  find  no  error. 

Ko  error  appearing  on  the  record,  the  judgment  is  affirmed. 

Hay^  C.  J.,  and  Broderick,  J.,  concairing. 


(Fdiruarjr  IS,  1B88.) 

UNITED  STATES  v.  ALEXANDEB  bt  al. 
[17  Pac.  740.] 
PiXAMira — ^Vmifioatioii — Pbactict. — Under  our  practice,  generaU]', 
where  the  complaiDt  ia  not  veriBed,  a  general  denial  b^  defendant 
puts  in  Uaue  the  eubstaiitive  allegations  of  the  complaint,  but 
where  the  action  ie  brought  upon  a  written  iRStrument,  and  a  cop; 
of  auch  instrumoDt  la  set  out  or  annexed  to  the  complaint,  the 
genuineness  and  due  execution  o(  the  inatrumeut  are  deemed  ad. 
mitted   unless  the  answer  ipeciflcallj  deuiee  the   same  and   ia 

EzCEPTioflS — SlATBiiEHT. — A  bill  of  eiceptiona  settled  and  signed  by 
the  trial  judge  will  be  treated  as  such,  although  it  ia  called  ik 
statement  on  motion  tor  a  new  trial. 

Pbactics — Demcbbek. — Where  the  record  shows  that  a  general  de- 
murrer was  filed,  but  !■  silent  as  to  any  disposition  of  the  some, 
the  presumption  will  be  indulged  on  appeal  that  the  demuirei  waa 
overruled  or  abandoned. 

Pbacticb — OrrEB  or  Evidehck. — An  offer  or  oral  proof  being  made  and 
rejected  and  exceptions  duly  taken,  the  appellate  court  must  b« 
■atisfled  from  the  record  that  the  offered  evidence  was  material 
or  tended  to  support  some  issue  involved  before  it  will  be  treated 

Chau^bkoe — JuBOBS — DIBCBETI05. — Great  latitude  of  discretion  is  al- 
lowed to  the  court  in  the  trial  of  challenges  for  cause,  and  wherft 
on  an  examination  for  cause  a  juror  states  in  substance  that  he 
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hkH  An  opinion  is  favor  of  th«  defendants,  but  in  BpiU  of  that 
opinion  he  could  act  upon  the  evidence  and  law  of  the  ease,  and 
the  juror  was  rejected,  this  court  will  not  interfere  with  the  iin- 
eretion  of  the  trial  court,  even  though  the  membere  of  thii  court 
should  believe  from  the  record  that  the  juror  so  excluded  was 
competent. 

NUHBEB  OF  Pebbuptobt  Challenqes. — The  legislature  did  not  intend, 
where  in  an  action  there  are  several  parties  on  either  side,  that 
each  individual  should  have  four  peremptory  challenges,  but  that 
thej  should  join  and  have  one  set  on  either  ride. 

Chaludoes  roR  Causb — Exakuiatioi*. — Where  the  record  shows  that 
a  party  was  precluded  from  examining  a  juror  for  cause,  and  do 
examination  of  the  juror  was  had,  held,  that  a  substantial  right   . 
«I  the  party  was  denied  for  which  a  new  trial  will  be  granted. 
(Syllabui  tfj  the  court.) 

APPEAL  from  District  Court,  Nez  Fercee  €001147. 

Winston  &  Eeid  and  Moody  &  Curtis,  for  Appellants. 

If  an  allegation  con  be  made  the  subject  of  a  material  issue,  it 
should  not  be  stricken  out.  {Oreen  v.  Fajmer,  15  Cal.  412,  76 
Am.  Dec.  492.)  The  plaintifi  demurred  in  general  terms. 
Either  all  or  no  part  of  the  answer  should  have  been  stricken 
out  on  his  demurrer.  {Ferrier  v.  Ferrier,  64  Cal.  23,  27  Pae. 
960.)  If  a  complaint  contains  several  counts,  sod  the  defend- 
ant demur  to  the  whole  complaint,  the  demurrer  should  be 
overruled,  if  there  is  one  good  count  in  the  complaint,  although 
the  other  counts  may  be  bad.  {Stoddard  v.  Treadwell,  26  Cal. 
294;  GHifiths  v.  Henderson,  49  CaL  567;  FfUler  v.  Wade,  69 
Cal.  133,  10  Pac.  369;  White  v.  Lyons,  42  Cal.  Z79 ;  McPherson 
V.  Weston,  64  Cal.  281,  30  Pac  842.)  A  general  demurrer  to 
an  answer  cannot  be  sustained  when  there  is  one  count  that 
presents  an  issue  for  triaL  (Board  v.  Long,  8  Colo.  438,  8  Pac. 
923;  Caldwell  v.  Buddy,  ante,  p.  1,  1  Pac.  339.)  The  sufB- 
ciency  of  the  justificatioD  of  the  postmaster  was  a  matter  for 
the  jury  to  try.  {Qranniss  v.  Irwin,  39  Qa,  22.)  Parol  evi- 
dence is  admissible,  not  only  to  explain,  but  to  apply,  the  vnit- 
ing.  {Randolph  v.  Helps,  9  Colo.  29,  10  Pac  246;  Suffem  v. 
Butler,  21  N.  J.  Eq.  410.)  If  the  ambiguity  is  raised  by  ex- 
trinsic evidence,  it  may  be  removed  in  the  same  manner.  {Rey- 
nolds V.  Jourdon,  6  Cal.  109 ;  Reamer  v.  Nesmith,  34  Cal.  624 ; 
Callahan  v.  Stanley,  57  Cal.  476.)  The  plaintiff,  having  made 
the  paper  writing  purporting  to  be  a  copy  of  the  bond  sued  on 
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8  part  of  the  complaint,  and  the  court  having  allowed  the  same 
in  evidence,  against  the  objection  of  defendants,  all  the  words 
and  figures  written  therein  or  indorsed  thereon  are  proper  sub- 
jects of  argnment  and  comment  by  counsel.  (Hobart  v.  Tyr- 
rell, 68  CaL  13,  8  Pac.  525;  MurdocJc  v.  Brooks.  38  Cal.  596; 
People  V.  Hagar,  52  Cal.  173.)  Each  of  the  five  defendants  was 
entitled  to  four  peremptory  challenges.  (Gen.  Laws,  11th 
Seea.,  sec.  367;  Civ.  Code,  sec.  4379.)  The  defendants  having 
introduced  no  testimony,  the  court  erred  in  refusing  to  allow 
their  counsel  to  conclude  the  argument  to  the  jury.  (Gen. 
.laws,  11th  Sess.,  sec  371;  18  Cent.  L.  J.  363.) 

,  James  H.  Hawley,  United  States  Attorney. 
'■  A  statement  on  appeal  must  specify  the  particular  points 
upon  which  the  appellant  will  reply  upon  appeal,  and  so  much  of 
the  evidence  as  is  necessary  to  explain  said  points,  (Eev.  Laws, 
see.  4441,  Bubds.  3,  4;  Barrett  v.  Tewksbury,  15  CaL  354;  Bur- 
nett V.  Packeco,  27  Cal.  A:^;  Mining  Co.  v.  Irvine,  33  Cal.  303; 
Ferrer  v.  Inturance  Co.,  47  Cal.  416;  Spencer  v.  Long,  39  CaL 
700;  Brumagim  v.  Bradskaw,  39  CaL  33.)  It  is  not  sufficient  to 
state  matters  rendering  it  possible  that  evidence  may  have  been 
received  that  was  improper,  but  the  evidence  itself  must  be 
stated  in  the  statement.  {Bush  v.  Taylor,  45  CaL  113;  Doyle 
V.  Franklen,  48  Cal.  540;  Idaho  Rev.  Laws,  sec.  4820;  Brown 
V.  Cray,  6  Jonea  (N.  C),  103,  72  Am.  Dec.  563;  Billiard  on 
New  Trials,  c.  13,  sees,  17,  25.)  A  juror  is  not  disquaUfied  by 
having  expressed  an  opinion  on  a  question  involved  in  the  liti- 
gation. (Hilhard  on  New  Trials,  147;  Boyston  v.  Boyston,  21 
Ofl.  161.)  Because  a  juror  answers  he  can  act  impartially  on 
the  testimony,  the  court  is  not  bound  to  accept  him.  (Billiard 
on  New  Trials,  149.) 

BRODESIC£,  J. — This  action  was  commenced  against  the 
sureties  on  the  official  bond  of  Isaac  N.  Hibbs,  late  postmaster 
at  Lewiston,  to  recover  the  sum  of  $10,000,  alleged  to  have  been 
received  from  the  United  States  by  said  Bibbs,  as  postmaster, 
and  which  he  failed  and  refused  to  account  for.  The  complaint 
is  in  the  usual  form,  is  not  verified,  but  a  copy  of  the  bond  is 
annexed  thereto,  and  made  a  part  of  the  complaint.  The  cause 
was  tried  at  the  December,  1886,  terra  of  said  court,  and  re- 
sulted in  a  judgment  against  the  defendants  for  the  sum  de- 
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nianded.  The  defendants  moved  for  a  new  trial.  The  motion 
was  overruled,  and  from  the  jadgment,  and  the  order  overruling 
the  motion  for  a  new  trial,  the  defendants  appealed. 

The  record  coneists  of  the  judgment-roll,  and  what  purporta 
to  be  a  Btat«ment  on  motion  for  a  new  trial.  Upon  the  argu- 
ment here,  counsel  for  respondent  contended  that  the  Btatemait 
was  not  properly  made  and  should  be  disregarded.  Under  our 
statutes  as  constrned  by  this  court,  there  is  no  eubetaotial  differ- 
ence between  a  statement  and  bill  of  exceptions.  The  name 
given  to  the  document  is  of  little  consequence.  If  it  brings  here 
the  rulings  or  decisions  of  the  court  below,  the  objections  and 
exceptions  thereto,  and  is  duly  certified,  it  should  be  treated  for 
what  it  is  and  not  for  what  it  may  have  been  called.  In  this 
case  it  is  clearly  a  bill  of  exceptions,  is  certified  as  such,  and 
must  be  so  considered.  (Bradbury  v.  Improvement  Co.,  ante, 
p.  239,  10  Pac.  630;  Schidtz  v.  Keeler,  ante,  p.  333,  13  Fac 
481.) 

The  first  assignment  of  error  which  we  shall  notice  is  the 
decision  of  the  court  in  striking  out,  on  motion,  all  the  answer 
except  the  first  paragraph  thereof.  This  paragraph  is,  in  sub- 
stance, a  general  denial.  Counsel  for  appellants  argued  at  the 
har  that  the  several  allegations  of  the  answer,  except  the  general 
denial,  were  stricken  out  on  general  demurrer,  and  that,  as  the 
answer  contained  a  denial,  and  was  good  thus  far,  l^e  demurrer 
should  have  been  overruled.  We  were  "almost  persuaded"  that 
this  point  was  well  taken.  It  was  a  good  argument,  and  well 
put,  but  the  record  is  at  variance  with  the  argument.  The 
transcript  shows  that  a  part  of  the  answer  was  stricken  out  on 
motion,  and  not  on  demurrer.  It  is  true  a  demurrer  was  filed, 
and  the  record  is  silent  aa  to  what  disposition  was  made  of  it 
In  such  case,  on  appeal  it  vrill  be  presumed  that  the  demurrer 
was  either  abandoned  or  overruled.  (Quthrie  v.  Phelan,  ante, 
p.  96,  6  Pac.  108.)  After  the  motion  to  strike  out  was  dis- 
posed of,  the  defendants  had  left  a  general  denial  of  the  alle- 
gations of  the  complaint,  and  a  trial  was  had  of  the  issues  thus 
joined.  The  answer  was  not  verified,  and  hence  did  not  put  in 
issue  the  execution  of  the  bond  sued  on.  Section  4SO0  of  the 
Code  of  Civil  Procedure  provides  that  "when  an  action  is 
brought  upon  a  written  instniment,  and  the  coraptaiot  contains 
a  copy  of  such  instrument,  or  a  copy  is  annexed  thereto,  the 


390  United  States  v.  Alexander.  [Sup.  Ct. 

Opinion  of  the  Coiurt — Broderick,  J. 

genuinenesB  and  doe  execution  of  euch  inetrumeut  are  deemed 
admitted  unleBS  the  answer  denying  the  same  is  verified."  To 
have  put  in  issue  the  execution  or  genuineness  of^  the  instru- 
ment, a  specific,  verified  denial  was  necessary.  This  disposes 
of  the  objections  raised  to  the  introduction  of  the  original  bond. 
Its  execution  and  genuineuees  having  been  admitted  by  answer, 
it  would  seem  unnecessary  to  have  offered  it  in  evidence  unless 
for  the  purpose  of  having  it  placed  among  the  files,  and  hence 
DO  objection  would  lie  to  its  reception. 

Under  the  pleadings,  the  issues  to  be  tried  were  whether 
Hibbs  had,  as  postmaster,  received  this  amount  of  money  from 
the  government,  and  had  failed  and  refused  to  aocoimt  for  the 
same,  or  any  part  thereof,  and  whether  demand  had  been  dnly 
made.  In  this  state  of  the  case  the  plaintiff  was  put  to  the 
proof  of  these  allegations,  and  the  defendants,  under  their  gen- 
eral denial,  could  have  introduced  evidence  to  negative  each 
and  all  of  these  averments.  In  other  words,  we  understand 
that,  under  our  practice  generally,  where  a  complaint  is  not 
verified,  a  general  denial  puts  the  plaintiff  to  the  proof  of  the 
substantive  allegations  upon  which  his  right  of  recovery  de- 
pends, and  that  plaintiff's  prima  fade  case,  when  made,  may  be 
controverixd  and  overcome  by  defendant.  But  this  is  not  bo 
when  the  action  is  brought  upon  a  written  instrument,  and  a 
copy  is  set  out,  or  annexed  to  the  complaint,  and  the  defendant 
ijucstions  the  instrument  itself;  nor  is  a  general  denial  sufficient 
where  a  defendant  has  an  affirmative  defense  in  the  nature  of 
an  avoidance.  (Bliss  on  Code  Pleading,  sec  324;  Lattimer  v. 
Uyan,  20  Cal.  G2d.)  In  this  case  there  was  clearly  nothing  in 
the  paragraphs  of  the  answer  stricken  out  that  would  warrant 
or  allow  any  evidence  which  could  not  have  been  introduced  un- 
der the  general  denial,  and  hence  there  was  no  error  in  this 
ruling. 

Appellants  complain  of  the  ruling  of  the  court  in  excludjkig 
tlie  offer  to  prove,  by  one  Kress,  the  meaning  of  certain  letters 
and  figures  iodorsed  on  the  original  bond.  The  record  does  not 
show  that  any  question  was  propounded,  but  the  witness  was 
produced,  and  counsel  offered  to  prove  by  him  what  the  letters 
"M,"  "0,"  and  '"P,"  and  the  figures  "$6,000"  and  "$4,000," 
meant.  An  objection  was  interposed  to  this  offer,  and  wos  sus- 
tained by  the  court.     We  understand  the  rule  to  be  that,  wbei* 
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an  offer  of  oral  proof  is  made,  the  court  must  be  satisfied  of 
the  good  faith  of  the  offer,  and  of  the  materiality  of  the  evi- 
dence, otherwise  it  may  properly  be  excluded.  In  this  case 
there  is  nothing  in  the  transcript  to  show  or  indicate  that  it  was 
relevant  to  any  issue  involved,  or  would  in  any  manner  have 
aided  the  defense.  If  it  appeared  in  any  view  of  the  case  to 
be  relevaut,  or  if  counsel  had  stated,  In  connection  with  the 
offer,  that  they  intended  to  follow  it  up  with  other  evidence 
which  would  make  it  material,  then  we  think  it  would  have 
teen  proper  to  have  allowed  it  to  go  to  the  jury;  but  the  bare 
offer  to  explain  the  letters  and  figures  that  had  at  some  time 
been  written  on  the  back  of  the  bond,  without  a  pretense  that 
it  was  material  to  the  issues,  has  nothing  to  commend  it,  and 
■we  think  was  properly  excluded.  {Scotland  Co.  v.  HUl,  112  U. 
S.  186,  5  Sup.  Ct.  Eep.  93 ;  Schmidt  v.  PfeU,  24  Wis.  321 ;  WtJ- 
ton  V.  Noonan,  35  Wis.  360.) 

While  impaneling  the  jury,  one  juror  stated  that  he  had 
"formed  an  opinion  in  favor  of  the  defendants,  but  in  spite  of 
that  opinion  he  could  render  a  verdict  according  to  law  and  the 
evidence  in  the  case."  This  juror  was  challenged  for  cause,  the 
challenge  sustained,  and  to  this  ruling  the  defendants  excepted. 
QreiH  latitude  of  discretion  must  necessarily  be  allowed  to  the 
court  in  the  trial  of  challengers  for  cause,  and  the  rule  is  now 
well  settled  that  the  decision  of  the  court  on  challenges  for 
cauee  will  not  be  disturbed  unless  it  clearly  appears  that  there 
was  an  abuse  of  discretion.  The  reason  for  this  rule  is  obvious. 
The  judge  who  tries  the  cause,  sees  the  person  called  as  a  juror, 
hears  his  answers,  and  observes  his  manner  and  demeanor  in 
the  jury-box,  can  much  better  judge  of  his  fitness  and  qualifica- 
tions than  can  an  appellate  court  from  an  examination  of  the 
record.  But^  if  the  ruling  in  the  case  at  bar  was  erroneous,  we 
think  it  would  still  devolve  upon  the  appellants  to  show  preju- 
dice, and  this  they  have  not  attempted  to  do.  It  has  been  well 
stated,  in  treating  of  this  subject,  that  "neither  party  can  be 
eaid  to  have  a  vested  interest  in  any  juror;  therefore,  although 
in  impaneling  a  jury  one  competent  person  has  been  rejected, 
yet,  if  another  equally  competent  person  has  been  substituted 
in  his  stead,  no  injury  has  been  done."  (Thompson  &  Merriam 
on  Juries,  sec.  251,  and  cases  there  cited.)     Applying  these 
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Tiiiea  to  the  queetioQ  \mder  constderatioii,  we  eee  nothing  in  the 
ruling  on  this  point  of  which  appellants  can  complain. 

In  impaneling  the  jury  the  defendants  were  restricted  by  the 
court  to  four  peremptory  challenges,  and  of  this  they  complain. 
The  number  of  peremptory  challenges  is  fixed  by  the  statute, 
which  provides  in  dvil  cases  that  each  party  is  entitled  to  four, 
and  where  there  are  several  parties  on  either  side,  they  must 
join  in  a  challenge  before  it  can  be  made.  We  do  not  think  the 
legislature  intended  that,  where  there  are  several  parties  on  ^ither 
side,  each  individual  should  have  four  challenges,  but  that  they 
should  join,  and  have  one  set  on  either  side,  (Abbott's  Trial 
Evidence,  93.) 

There  is  but  one  other  question  in  the  record  we  think  de- 
serves consideration.  The  bill  of  exceptions  shows  that  when 
one  of  the  jurors  waa  called  into  the  box,  and  sworn  to  answer 
as  to  his  qualifications,  he  was  asked  by  defendants'  counsel  the 
following  question :  "Have  yon  formed  or  expressed  the  opinion 
that  there  ia  due  the  government  any  money  from  the  bonds- 
men of  I.  N.  Hibbs  by  reason  of  his  defalcation  ?"  This  ques- 
tion was  objected  to,  the  objectioa  sustained,  and  an  exception 
taken.  The  record  does  not  disclose  the  ground  of  the  objection^ 
nor  does  it  Indicate  that  any  other  question  was  propounded  to 
the  juror,  or  that  any  evidence  was  received  as  to  his  qualifica- 
tions. All  that  is  shown  is  the  one  interrogatory,  the  objection, 
the  decision  thereon,  the  exception,  and  that  the  juror  served.  It 
further  appears  that  thedefendante  had, at  this  stage  of  the  trials 
exercised  four  peremptory  chaUenges,  and  interposed  another 
which  was  denied.  The  right  given  to  challenge  for  cause  carries 
with  it  the  right  to  examine  for  cause,  or  have  the  court  do  so. 
While  the  court  should  control  the  examination,  and  may  re- 
strict it  to  the  statutory  grounds,  yet  the  right  of  a  party  to 
know  whether  a  juror  is  qualified  and  competent  is  a  Bubstantial 
right  that  cannot,  under  our  law,  be  denied.  This  seems  to  be 
conceded,  but  it  is  suggested  that,  as  the  record  is  silent  as  to 
any  other  or  further  interrogation  of  this  juror,  we  must  pre- 
sume that  his  competency  was  shown.  We  have  held  that  the 
document  in  the  transcript,  denominated  a  statement,  is  in 
reality  a  bill  of  exceptions.  Since  this  is  so,  we  must  presume 
that  it  contains  all  the  evidence  and  other  matters  material  to 
tttB  exceptions.    This  presumption  will  always  be  indulged  un- 
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less  the  contrary  affirmatively  appears  from  the  record.  (Hayne 
on  New  Trial  and  Appeal,  sec.  258;  People  v.  English,  52  Cat. 
211,  SchuHz  V.  Keeler,  supra.)  Under  the  facts  of  this  case  as 
disclosed  by  the  record,  we  think  the  court  erred  m  Buetaining 
the  objection  to  the  question  propounded  to  the  juror.  The 
judgment  is  therefore  reversed,  and  cause  remanded  for  a  new 
trial 

Hays,  C.  J.,  and  Boc^  J.,  conconing. 


(Febru»T7  20,  18S8.) 

UcQINlflS  ET  AL  V.  FBIEDMAN. 

[17  Pac.  S3G.] 

Iltnnicnoir— What  iron  bk  Shown  to  Oktaht.— Where  a  parfy  leAa 

nlief  by  int^loeutoiy  injnnotion,  be  abould  show  lome  clear,  legal 

or  equitable  right,  and  an  appreheniioii  of  immediate  injur}'  to 

those  ri^te.     Where  none  such  are  ■hown,  the  injunction  will  be 

FABTUBDrs  POBUO  Lahds. — ^Th«  fact  that  a  party  haa  pastured  tho 
public  lands  of  the  United  States  without  claim  of  tiUe,  or  con- 
necting himself  tbereirith  under  some  of  the  pouesKtry  acta,  will 
not  give  a  legal  or  equitable  right  to  the  pasture  grown  thereon. 

lo  PuvxMT  Crimx. — Courts  of  equity  will  not  interfere  by  injunction 
to  prevent  the  comnuBaion  of  a  crime  where  no  property  rights 
are  invaded. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Alturas  County. 

George  H.  Roberts  and  Vic  Bierbower,  for  Appellants. 

The  law  will  not  allow  a  person  by  repeated  trespass  to  com- 
pletely destroy  another's  property,  Kquity  will  interfere. 
(Stone  V.  Lufoiier  Co.,  59  Mich.  24,  26  N.  W.  216.)  In  relation 
to  public  lands,  which  are  not  mineral  lands,  the  title,  as  be- 
tween citizens  of  the  territory,  where  neither  connects  himself 
with  the  government,  is  considered  as  vested  in  the  first  pos- 
sessor; and,  to  proceed  from  him,  this  possession  must  be 
actual,  and  not  constructive.  (Feirbaugh  v.  Masterson,  1 
Idaho,  135.)  Fosaeesion  of  a  part  draws  after  it  the  possession 
of  the  whole.     {Plume  v.  Seward,  4  Cal.  9fi,  60  Am.  Dec  699, 
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and  note;  Feirbaugh  v.  Mastersonj  1  Idaho,  135;  Hides  v. 
Coleman,  ?5  Cal.  123,  85  Am.  Dec.  103,  and  note;  McKee  v. 
Greene,  31  Cal.  418;  Donahue  v.  Oallavan,  43  Cal.  573;  Ayers 
V.  Bemley,  32  CaL  620.)  Where  the  title  to  land  rests  in  the 
posBession  only,  the  prior  possessor  has  the  better  title.  {Ayers 
V.  Bensley,  32  Cal.  6S0.)  One-in  poseeseion  can  maintain  eject- 
ment against  an  intruder,  and  such  intruder  cannot  set  up  title 
in  third  person  to  defeat  the  suit.  (Southmayd  v.  Henley,  45 
Cal,  102.)  If  plaintiff  shows  possession  in  bimseK,  or  a  better 
title  to  possession  than  the  defendant,  the  defendant  cannot  over- 
come to  title  of  plaintiff  by  showing  title  in  a  straneer.  nor 
can  he  obviate  the  consequences  of  his  trespass  by  showing  that 
phiintiff  was  a  trespasser  upon  a  third  person.  (Carleton  v. 
Ton-mend,  28  Cal.  219;  Richardson  v.  McNulty,  84  Cal.  347; 
Bvbbard  v.  Barry,  21  Cal.  321.) 

Bruner,  Parsons  &  Bruner,  for  Beapoi.dcnt. 

To  warrant  the  interference  of  equity  in  restraint  of  tres- 
pass, complainant's  title  must  be  clear.  (1  High  on  Injunctions, 
sees.  9,  651,  675,  698,  754;  State  v.  McOlynn,  20  CaL  275;  Har- 
rell  V.  Hannum,  56  Ga.  608.)  Those  only  who  have  a  clear,  legal, 
and  equitable  title  to  land,  connected  with  possession,  have  any 
right  to  claim  the  interference  of  a  court  of  equity  to  give  thwn 
peace  or  dissipate  a  cloud  on  the  title.  {Orton  v.  Smith,  18 
How.  263,  266.)  Equity  has  no  jurisdiction  to  restrain  the 
commission  of  crimes.  (1  High  on  Injunctions,  seca.  20,  39; 
Attorney  Oeneral  v.  Insurance  Co.,  2  Johns.  Ch.  371;  Mayor 
etc.  V.  Thome,  7  Paige,  261 ;  Village  of  Waupun  v.  Moore,  34 
Wis.  450,  17  Am.  Eep.  446;  Village  of  St.  Johns  v.  McParlan, 
83  Mich.  72,  20  Am.  Eep.  671.)  In  order  for  plaintiffs  to  main- 
tain their  action,  they  must  reside  upon  the  land  in  question, 
either  in  person  or  by  agent.  (Idaho  Eev.  Stats.,  c.  4,  tit.  10; 
Wolfskin  V.  Malajowich,  39  CaJ.  276.)  The  possession  must  be 
actual,  and  subject  to  the  will  and  dominion  of  claimants. 
(Coryell  v.  Cain,  16  Cal,  573;  Feirbaugh  v.  Masterson,  1  Idaho, 
135;  Preston  v.  Kelwe,  15  Cal.  315;  Wolf  v.  Baldwin,  19  CaL 
306;  Polack  v.  McQraih.  32  Cal.  15.)  The  assertion  of  a 
right  to  the  exclusive  use  and  occupancy  of  any  part  of  the  pub- 
lic lands  of  the  United  States  in  any  state  or  any  of  the  ter^ 
ritories  of  the  United  States,  without  claim  or  color  of  title  or 
asserted  right,  is  unlawful.     (23  U.  S,  Stats,,  at  Large,  p.  321; 
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Villey  V.  Jarreaa,  35  La.  Ann.  54S;  Doran  v.  Railroad  Co.,  24 
■CaL  267.) 

HAYS,  C.  J. — This  actioii  iras  brought  to  restrain  the  reepon- 
dent  from  herding,  grazing,  and  pasturing  his  sheep  npon  cer- 
tain public  lands,  the  property  of  the  United  States.  A  tempo- 
rary injunction  was  granted,  and,  the  case  coming  to  be  heard 
upon  an  agreed  state  of  (acta,  the  injunction  formerly  entered 
was  dissolved,  and  from  this  order  the  appeal  is  taken  to  this 
<!0urt.  It  appears  that  the  premiaes  to  which  the  injunction  ap- 
plied consists  of  a  large  tract  of  the  public  lands  of  the  United 
States,  only  a  part  of  which  has  been  surveyed;  one  of  the 
ranges  being  about  fifteen  miles  long  and  five  miles  wide,  as 
stated  in  appellanfe  brief.  We  are  not  informed  as  to  the  size 
of  the  other.  These  appellants  have  used  said  ranges  for  aev^ 
«ral  years  for  the  purpose  of  pasturing  their  cattle  and  horses 
<m  the  same  during  the  winter  seasons;  said  ranges  being  very 
Taluable  for  that  purpose.  The  stock  thus  wintered  upon  said 
ranges  is  driven  to  other  parte  in  the  summer  season.  It  is 
admitted  that  sheep,  cattle,  and  horses  will  not  thrive  and  pros- 
per when  on  the  same  range ;  that  sheep  will  thrive  where  cattle 
will  not  Shortly  before  bringing  this  action,  the  respondent 
brought  a  large  flock  of  sheep  to  this  section  of  the  country,  ajid 
proposed  to  graze,  pasture,  and  winter  them  on  the  ranges  in 
controversy;  whereupon  this  action  was  brought.  It  is  claimed 
by  appellants  that  they  have  a  right  to  hold  and  use  said  grounds 
for  winter  pasturage,  and  to  exclude  the  respondent  from  pas- 
turing his  sheep  thereon  for  two  reasons:  1.  Because  of  their 
priority  of  possession,  they  having  enjoyed  that  privilege  for 
aeveral  years  past :  2.  Because  of  the  provision  of  the  Revised 
Statutes  of  this  territory,  which  is  as  follows :  Sec.  6872.  "Any 
person  owning  or  having  charge  of  sheep,  who  herds,  grazes,  or 
pastures  the  same,  or  permits  or  suffers  the  same  to  be  herded, 
{grazed,  or  pastured,  on  any  cattle  range  previously  occupied  by 
cattle,  or  upon  any  range  usually  occupied  by  any  cattle-grower, 
«ither  as  a  spring,  summer,  or  winter  range  for  his  cattle,  is 
j^ujlty  of  a  misdemeanor;  but  the  priority  of  possessory  right 
between  cattle  and  sheep  owners  to  any  range  is  determined  by 
the  priority  in  the  usual  and  customary  use  of  such  range, 
edthei  as  a  cattle  or  sheep  range." 
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Although  the  case  was  My  presetted  at  the  bar,  and  marked 
industry  and  ability  have  beeo  shown  by  appellants  in  the- 
preparation  of  their  briefs,  they  fail  to  cite  us  to  any  case- 
directly  in  point,  and  we  presunie  none  could  be  found  sustain- 
ing their  position.  As  a  general  rule,  it  is  incumbent  upon  the- 
party  seeking  relief  by  interlocutory  injunction  t»  show  eome- 
dear,  legal  or  equitable  right,  and  a  well-grounded  apprehensioik 
of  immediate  injury  to  those  rights.  This  position  is  an- 
nounced and  abundantly  sustained  by  1  High  on  Injunctioos^ 
sections  7,  9,  6S1,  652-698,  and  the  cases  cited.  (Billiard  on 
Injunctions,  319.)  The  appellants  in  this  case  do  not  pretend 
to  connect  themselves  vrith  the  land  by  color  of  title,  or  to  hold 
the  same  under  any  possessory  claim  or  rig'ht,  with  a  view  of 
entering  said  lands  under  any  of  the  g«n»al  lam  of  thfr 
United  States ;  hence  wo  are  unable  to  see  that  they  have  shown 
in  themselves  any  clear  legal  or  equitable  right  to  the  pastures 
grown  upon  the  said  lands.  Such  bdng  the  case,  tbey  would 
not  be  entitled  to  tho  equitable  intercession  of  the  court,  and 
the  JujuuctioD  theretofore  granted  was  rightfully  disEolvod. 

The  appellants  claim,  however,  that  they  have  held  tKec« 
ranges  for  several  years,  and  therefore  they  hold  the  sune  uo\r 
under  an  adverse  possession,  as  to  this  respondent,  from  enter- 
ing thereon  with  his  dieep.  We  think  a  court  of  equity  should 
not  interfere  to  enforce  such  a  claim  by  injunction,  in  view  of  the 
act  of  Congress  of  February  25,  1885  (23  U.  S.  Stats,  at  Large, 
p.  321),  which  provides,  in  substance,  among  other  things,  that 
the  assertion  of  a  right  to  the  exclusive  use  and  occupancy  of  anj 
part  of  the  public  lands  of  the  United  States  without  claim^ 
color  of  title,  or  asserted  right,  ae  therein  specified,  is  declared 
to  be  unlawful,  and  thereby  prohibited.  When  we  take  into- 
consideration  the  object,  purpose^  and  spirit  of  that  law,  and  th& 
fact  that  apellants  do  not  claim  to  hold  by  virtue  of  any  ()f 
the  possessory  acts,  but  only  by  their  right  of  prior  possession^ 
we  think  that  said  act  of  Congress  is  a  complete  an<i»cr  to  all 
authorities  cited  and  arguments  urged  upon  that  point.  If, 
therefore,  the  action  cannot  be  maintainci.1  becauM  appellants 
have  no  legal  or  equitable  title  to  the  pasture  in  dispute,  w» 
think  that  the  second  gro\md  urged,  that  the  threatened  act 
will  be  a  violation  of  the  Eevised  Statutes  before  quoted,  i» 
equally  untenable;  for  it  is  a  g«!neral  rule  that  a  court  of  equity 
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hu  no  jarisdiction  to  reBtrain  or  prevent  crime,  or  to  enforce  a 
moral  duty,  except  eo  far  as  the  same  ia  connected  with  tiie 
rights  of  property.  The  appellants  having  failed  to  show  any 
property  rights  to  the  pasture,  the  exception  to  this  general  rule 
«annot  be  invoked  by  them. 

Many  reasons  might  be  given  in  mpport  of  the  correctness  of 
the  judgment  in  this  case,  but  we  think  a  further  discuBsion 
of  the  subject  unnecessary.  Judgment  of  the  court  below  ifl 
therefore  aflfirmed. 

Buck  and  Broderick,  JJ.,  concnrriDg. 


(Febmur  20,  1888.) 

OREaON     SHOBT    LINE     RAILWAY     COMPANY    t, 

YEATES. 
[17  Pm.  457.1 

RULBOAD  PBOFEBTT  LOCATED  OFF  RlOHT  OF  WAT AbSEBBD)  BT  WHOU. 

Where  machiiiB  anil  repair  shops  are  situated  npon  Uuda  othar 
than  the  right  of  vaj,  but  are  connected  with  the  main  line  of 
the  railroad  1^  ejdetrack,  held,  that  under  section  14B3  of  the 
Keviaed  Statntea  they  should  be  asBeased  by  the  local  aiaeaaOT, 
rather  then  1^  the  territorial  board  of  equalisation. 
(Brllabiu  bj  the  court) 

APPEAL  from  District  Court,  Altnras  County. 

B.  Z.  Johnson,  Attorney  General,  Vic  Bia^tow^  and  George 
E.  Boberte,  for  Appelant. 

Oregon  Short  Line  Railway  Company  was  created  a  railway 
corporation  in  territories  of  Utah,  Idaho  and  Wyoming  by  act 
of  Congress,  August  2,  1882.  (U.  S.  Stats.,  81,  82,  p.  18fi.) 
The  Bwom  statement  required  of  the  preeident,  etc.,  of  railroad 
corporatione  is  not  binding  upon  the  state  board,  and  may  be 
disregarded  by  it  in  the  assessment.  (60  CaL  12.)  The  under- 
lying principle  of  all  construction  is  that  the  intent  of  the  legis- 
lature should  be  sought,  in  the  words  employed  to  express  it, 
and  that  when  found  it  should  be  made  to  govern,  not  only  in 
all  proceedings  which  are  had  under  it,  but  in  all  judicial  con- 
troversies which  bring  those  proceedings  under  review.     (Cooley 
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on  Taxation,  2d  ei,  p,  264;  United  States  v.  Ftther,  2  Craneh, 
358;  Spencer  v.  State,  5  Ind.  41.), 

P.  Williams,  for  reaposdent. 

No  brief  filed. 

HAYS,  C.  J.— By  the  act  of  CongreoB  of  March  8,  1875 
(1  Supp.  TT.  S,  Eev.  Stats.,  p.  91),  the  right  of  way  was  granted 
through  the  public  lands  of  the  United  States  in  this  ter- 
ritory to  any  railway  company  duly  organized  under  th& 
laws  of  any  state  or  territory,  upon  certain  conditions,  to  the 
extent  of  one  hundred  feet  on  each  side  of  the  center  Une  of 
said  road,  "also  grounds  adjacent  to  such  right  of  way  for  station 
buildings,  depots,  machine-ehopB,  sidetracks,  turnouts,  and 
water  stations — not  to  exceed  in  amount  twenty  acres  for  each 
ten  miles  of  road."  The  respondent  company  was  duly  organ- 
ized, and  obtained  the  right  of  way,  under  said  act,  through  the 
lands  of  the  United  States  in  this  territory,  and  built  their  road 
thereon.  Section  1463  of  the  Kevised  Statutes  of  this  territory- 
is  as  follows :  "The  president,  secretary,  superintendent,  or  other 
principal  accounting  officers  of  any  railroad  or  telegraph  com- 
pany having  property  in  this  territory,  whether  incorporated 
under  the  law  of  this  territory  or  not,  when  any  portion  of  the 
property  of  said  railroad  or  telegraph  company  is  situated  in 
more  than  one  county,  shall  list  for  assessment  end  taxation, 
verified  by  the  oath  of  the  person  eo  listing,  all  the  following 
described  property  belonging  to  said  corporation  within  the  ter^ 
ritory,  viz.:  Boadbed,  superstructure,  right  of  way,  and  all 
structures  situated  thereon,  rolling  stock,  sidetrack,  telegrapli 
lines,  furniture  and  fixtures,  and  personal  property  belonging 
to  such  corporation.  Such  list  shall  contain,  first,  the  number 
of  miles  of  such  railroad  or  telegraph  line  in  the  territory,  and 
the  number  of  miles  of  the  same  in  each  organized  county  there- 
in; and  such  return  must  be  made  to  the  territorial  comptroller 
on  or  before  the  first  day  of  April,  annually.  If  the  return 
aforesaid  be  not  received  by  said  comptroller  by  the  third 
day  of  April,  he  must  thereupon  proceed  to  obtain  the  facta  and 
information  aforesaid  in  any  manner  that  may  appear  most 
likely  to  secure  the  same  correctly,  and  for  that  same  purpose 
may  address  a  written  communication  to  the  corporation,  or  to 
some  officer  of   the  corporation  who  has   failed  or  refused   to 
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make  the  return  aforesaid.-  Aa  soon  as  practicable  after  the 
comptroller  bas  received  eaid  return,  or  procured  the  information 
to  be  set  forth  in  said  return,  a  meeting  of  the  territorial  board 
of  equalization,  consisting  of  the  governor,  territorial  treeenrw, 
and  comptroller,  shall  be  held  at  the  ofBee  of  said  comptroller; 
and  the  said  board  muet  th^i  value  and  assesa  the  prop- 
erty of  said  corporation  for  each  mile  of  said  road  or 
line,  the  value  of  each  mile  to  be  determined  by  dividing  th» 
anm  of  the  whole  valuation  by  the  number  of  miles  of  said 
road  or  line.  In  making  up  euch  valuation  or  assessment,  the 
said  hoard  shall  examine  and  consider  the  return  herein  re- 
quired to  he  made,  or  the  information  procured  by  the  comp- 
troller in  default  of  such  return,  together  with  such  other  reli- 
aWe  information  relative  thereto  as  Uiey  may  be  able  to  procore. 
Said  board  shall  not  assess  the  value  of  any  machine-shop  or 
repair  ebop  or  other  buildings  not  situated  on  said  right  of  way 
or  grounds  or  other  real  estate  of  any  corporation  or  company 
within  this  territory  j  hut  it  shall  be  the  duty  of  the  assessor  of 
the  county,  city,  or  district  in  which  said  machine  or  repair 
shops,  or  other  buildings  or  grounds,  or  other  real  estate  is  situ- 
ated, to  assess  the  same,  and  make  return  thereof,  in  the  man- 
ner provided  for  the  assesement  and  return  of  real  estate  belong- 
ing to  individuals,  on  or  before  the  second  Monday  of  May, 
or  as  soon  thereafter  as  the  said  board,  or  any  two  thereof, 
shall  have  made  and  determined  said  valuation  and  assessment. 
The  territorial  comptroller  must  certify  to  the  clerks  of  the 
boards  of  county  commissioners  of  the  several  counties  in  which 
property  of  the  aforesaid  corporations,  or  any  part  thereof,  may 
be  situated,  the  assessment  per  mile  so  made  on  the  properi^y  of 
any  such  corporation,  specifying  the  number  of  miles,  and 
amount,  in  each  of  said  counties.  The  county  commissioaers 
must  thereupon  divide  and  adjust  the  number  of  miles,  and  the 
amounts,  falling  within  each  precinct,  city,  town,  school  dis- 
trict, or  other  division,  in  their  respective  counties,  and  cause 
euch  amounts  to  be  entered  and  placed  on  the  lists  of  taxable 
property,  or  assessment-rolls,  returned  by  the  several  assessors. 
The  comptroller  must  certify  whether  a  return  was  made  to  him 
by  such  corporation,  or  proper  oilicer  thereof,  or  whether  the 
information  required  in  and  by  such  returns  was  procured  by 
bimseli;  and  in  case  the  retiim  was  not  made  as  required  by 
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this  act,  or,  being  made,  was  not  sworn  toy  it  is  the  duty  of 
the  county  conrniissioners  to  add  any  amoimt  not  exceeding  ten 
per  cent  to  the  valuation  thus  brought  before  them." 

The  ofllcers  of  the  railroad  company,  in  listing  its  property, 
pursuant  to  this  statute,  for  assessment  by  the  territorial  board 
of  equalization,  listed,  together  with  their  road  and  right  of  way, 
the  machine  and  repair  shops,  and  the  other  property  described 
in  the  complaint,  which  is  situate  at  Shoshone  in  Alturas 
coimty.  llie  said  board  assessed  the  right  of  way,  and  such 
property  as  they  found  to  be  thereon,  but  did  not  assess  the 
property  described  in  the  complaint,  because  they  thought  the 
same  was  not  upon  the  ri^t  of  way,  and  that  they  bad  no  au- 
thority, under  the  statute,  to  do  so,  and  notified  the  a 
Alturae  county  of  this  fact.  The  county  aeeeBBor  then  a 
the  same,  and  made  return  thereof.  The  respondent  then 
brought  this  action  to  restrain  this  appellant  from  assessing  or 
collecting  any  tax  on  the  property  described  in  the  complaint. 
The  case  coming  on  to  be  heard,  the  facts  were  stipulated  as 
follows :  "1.  It  is  hereby  stipulated,  by  and  between  the  parties 
hereto,  that  the  machine  and  repair  shops,  roundhouse,  and 
other  buildingH,  mentioned  in  the  pleadings  herein,  and  situated 
at  Shoshone  station,  in  said  county,  are  more  than  100  feet 
from  the  main  track  of  plaintiff's  railway,  and  within  400 
feet  thereof;  that  the  said  main  track,  at  and  near  shops  and 
other  buildings,  runs  in  an  easterly  direction,  and  said  shops 
are  on  the  south  sido  of  said  main  track;  that  there  are  three 
sidetracks,  running  through  or  near  said  shops  and  buildings, 
which  are  united,  by  means  of  switches,  both  to  the  east  and 
west  thereof,  into  a  single  sidetrack;  and  such  single  track 
unites,  by  means  of  switches,  with  the  said  main  track  both 
eaat  and  west  of  said  shops.  2.  That  said  sidetracks,  so  ex- 
tending to,  through,  and  near  said  shops  and  other  buildings, 
afford  the  means  of  running  locomotive  engines  and  cars  from 
said  main  track  into  and  out  of  the  said  shops  and  roundhouse 
and  connect  with  the  turntable,  situate  between  said  main  track 
and  said  roundhouse,  constructed  and  used  for  the  purpose  of 
turning  engines.  3.  That  said  sidetracks,  so  extending  to  said 
shops,  roundhouse,  and  turntable,  and  the  said  turntable  and 
buildings,  are  used  by  the  plaintiff  for  changing  its  engines  and 
cars,  affording  the  means  of  necessary  repairs,  and  also  to  en- 
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able  the  ptaintifF  to  enpply  its  engines  with  coal  from  a  large 
coal  platform  situated  west  of  and  near  to  aaid  shops,  and  on 
cither  side  of  which  there  is  one  of  said  tracks  extending  to 
and  near  said  shops  and  other  buildings.  4.  That  said  shops, 
roundhouse,  turntable,  and  tracks  leading  thereto,  are  used 
by  the  said  plaintifF  exclusively  with,  and  in  connection  with, 
the  operation  of  its  said  r^lway,  and  are  necessary  for  such 
operation,  but  are  not  used  for  the  purpose  of  running  trains 
over  the  same,  or  for  the  transaction  of  its  business  as  a  com- 
mon carrier."  The  injunction  prayed  for  was  granted,  and  an 
appeal  taken  to  this  court. 

We  are  now  called  upon  to  construe  the  statute  above  quoted, 
so  far  as  it  relates  to  this  action.  In  construing  statutes  of 
this  nature,  Judge  Cooley,  in  his  very  excellent  work  on  taxa- 
tion, says:  "The  underlying  principle  of  all  construction  is 
that  the  intent  of  the  legislature  should  be  sought  in  the 
words  employed  to  express  it;  and  that  when  found  it 
should  be  made  to  govern  not  only  in  all  proceedings  which  are 
had  under  the  law,  but  in  all  judicial  controversies  which  bring 
those  proceedings  under  review.  Beyond  the  words  employed, 
if  the  meaning  is  plain  and  intelligible,  neither  officer  nor- court 
is  to  go  in  search  of  the  legislative  intent,  but  the  legislature 
must  be  understood  to  intend  what  is  plainly  expressed;  and 
nothing  t^en  remains  but  to  give  the  intent  effect."  (Cooley 
on  Taxation,  3d  ed.,  264.)  We  fully  approve  the  above  rule  of 
construction.  It  is  contended  by  respondent  that  a  statute  al- 
most identical  with  ours  has  been  construed  by  the  supiems 
court  of  the  United  States  in  Hailway  Co.  v,  Oheyenne,  113  U.  S. 
fil6,  5  Sup.  Ct.  Bep.  601.  If  such  was  the  case,  we  would  fol- 
low the  construction  placed  upon  it  by  that  court,  implicitly. 
After  a  careful  examination. of  that  cose,  we  do  not  so  under- 
stand it.  There  the  territorial  board  of  equalization  had  as- 
sessed the  right  of  way,  as  it  was  clearly  their  duty  to  do;  but 
the  cit]'  authorities,  disregarding  such  assessment,  sought  by 
virtue  of  their  corporate  power  to  assess  the  same  property,  and 
the  (juestioD  there  litigated  was  as  to  which  asecssment  was  cor- 
rect. The  court  there  holds  in  favor  of  the  asecssment  by  the 
territorial  board  of  equalization.  We  do  not  understand  that 
the  question  In  the  suit  at  1>ar  was  litigated  in  that  case.  We 
pieaumo  that  all  of  the  machine-shops  and  other  buildings  Uiere 
Idaho,  VoL  2—26 
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asEeBsed  were  upon  the  ri^t  of  way,  otherwise  the  territorial 
board  would  not  have  aseeseed  them.  The  respondent  contends, 
however,  that  notwithstanding  the  property  described  in  the 
complaint  herein  is  not  upon  any  of  the  landa  obtained  by  con- 
gressional grant,  and  is  more  than  one  hundred  feet  from  the 
center  line  of  said  road,  yet,  because  said  machine-shops,  repair- 
shops,  etc.,  are  connected  with  the  main  track  of  their  road  by 
switches  and  sidetracks,  that  therefore  the  land  upon  which  they 
stand  all  becomes  right  of  way,  and  should  be  assessed  as  such, 
and,  in  support  of  this  claim,  cites  us  to  Keener  v.  Railway  Co.. 
31  Fed.  126;  Pfaif  v.  Railway  Co..  108  Ind.  144.  9  N.  E. 
S3 ;  Railway  Co.  v.  Goar,  118  IIL  134,  8  N.  B.  682.  In  the  first 
case  the  court  says:  "The  term  'right  of  way'  has  a  twofold 
signification.  It  Bometimee  is  used  to  mean  the  mere  intangi- 
ble right  to  CTOBS — a  right  of  crosaing,  a  right  of  way.  It  ia 
often  used  to  otherwise  indicate  that  strip  which  the  railroad 
company  appropriates  for  its  use,  and  upon  which  it  builds  its 
roadbed."  They  there  only  determine  how  it  is  used  in  their 
f^tute,  and  how  the  term  is  to  be  construed  under  the  facts  in 
that  case.  In  the  last  two  cases  died,  the  courts  hold,  in  sub- 
stance, that,  under  the  revenue  laws  of  their  respective  states, 
the  term  "raiboad  track"  includes  lands  occupied  by  a  railroad 
company  with  its  main  track,  sidetracks,  depot,  roundhouses, 
coal  sheds,  and  wat«r-tanlc6.  The  reason  for  so  holding  is  be- 
cause they  are  so  designated  by  their  statutes.  Hence,  they  give 
us  no  light,  except  perhaps  to  impress  upon  our  minds  the 
necesEity  of  looking  to  our  own  statutes  to  ascertain  the  tme 
legislative  intent  If  the  position  taken  by  respondent  ia  cor- 
rect, then,  as  a  sequence  therefrom,  we  must  give  no  force  or 
effect  to  that  portion  of  the  legislative  enactment  which  pro- 
vides that  the  territorial  board  shall  not  assess  any  machine  or 
repair  shops  not  situate  on  said  right  of  way,  but  that  it  shaU 
be  the  duty  of  the  aeaeaaor  to  assess  the  same — unless  we  further 
find  that  the  legislature  presumed  that  the  railroad  company 
would  have  machine  and  repair  shops  which  would  not  be  con- 
nected with  the  main  track  by  some  kind  of  a  railroad  track. 
It  ia  our  duty  to  give  force  and  effect  to  all  parts  of  the  enact- 
ment, where  we  can.  It  follows,  we  think,  that  the  legislature 
intended  that  where  the  railroad  owned  machine  and  repair 
shops,  or  other  buildings,  not  situate  on  that  strip  of  land  desig- 
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Dated  by  the  act  o-f  CongresB  as  a  right  of  way,  or  where  they 
owned  other  grounds  than  the  right  of  way,  that  the  asseBsor 
should  aaaees  the  same,  and  that  it  Bhould  not  be  aesesBed  by 
the  territorial  board.  Of  cour&e,  if  the  railroad  company  had 
obtained  the  strip  of  land  two  hundred  feet  wide,  or  less,  for 
constructing  its  main  line  or  buildings  thereon,  through  private 
property,  it  would  still  be  "right  of  way,"  and  assessed,  with 
buildings  thereon,  by  the  territorial  board.  We  do  not  think 
that  the  legislature  expected  the  railroad  company  to  have  ma- 
chine-shops and  repair-shops  without  having  a  track  to  connect 
the  same  with  the  main  line;  and  when  they  enacted  that  the 
territorial  board  "shall  not  assess  the  value  of  any  machine-shop 
or  repair  shop  or  other  buildings  not  situate  on  said  right  of 
way  or  grounds  or  other  real  estate  of  any  corporation  or  com- 
pany within  this  territory,  but  it  shall  be  the  duty  of  tiie  aa- 
sessor  of  the  county,  city,  or  district  in  which  said  machine  or 
repair  shops  or  other  buildings  oi  groouds  or  other  real  estate 
is  situated  to  assess  the  same,"  their  intent  seems  plain,  and  that, 
under  the  facts  of  this  case,  we  must  therefore  hold  it  was  the 
duty  of  this  appellant  to  assess  the  property  in  controversy.  It 
has  been  ably  argued  that  it  would  be  better  that  the  territorial 
board  should  assess  all  railroad  property.  Conceding  euch  to 
be  the  case,  that  argument  should  be  addressed  to  the  legisla- 
ture rather  than  the  court;  for  it  is  not  our  province  to  pass 
upon  the  wisdom  of  the  enactment,  but  rather  to  give  effect  to 
the  legislative  intent 

For  the  reasons  before  given  we  think  the  judgment  of  the 
district  court  sbould  be  reversed.    It  is  so  ordered. 

Buck  and  Broderick,  JJ.,  c<mcuRing. 
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(Febnurr  20,  ISBS.) 

JOHNSON  T.  FEASEB  bt  ai. 

[IS  Pac.  4S.] 

Fbaotiob — iNBTBTTfTTioir  TO  JcRT. — When  a  Mart  inEtnieta  a  fmr 
upon  what  state  of  fftcta  thef-muat  find  ft  verdict  for  either  party, 
the  inHtructiona  should  include  ftU  the  (acta  in  the  controverBj 
material  to  the  rights  of  the  parties. 

Baick — Ihstbcciiokb  PaopcnLT  Betused. — Inetructions  asked  sre 
properly  refused  whea  thej-  are  Dot  based  upon  soma  evideneo 
material  to  the  eontroTersf,  although  as  abstract  prindplea  of  law 
thej  are  correct. 

Claim  aitd  Delitxbz — Fananoe. — In  an  action  of  claim  and  deliTery 
a  general  verdict,  finding  tor  or  against  either  party  ia  sufficient 
to  enable  the  couri;  to  eater  judgment  thereon  for  the  return  of 
the  property  when  such  return  is  the  appropriate  remedy.  In  such 
actions,  where  several  ariicles  are  sought  to  be  recovered,  if  either 
party  desires  a  finding  of  value  of  each  article,  tht^  should  request 
that  such  flndings  be  made,  or  he  cannot  take  advantage  of  their 
failure  to  do  so. 

JtTDaiuiiT — Claim  aud  Deuvkbt. — ^The  judgment  of  the  court  in  an 
action  of  claim  and  delivery,  where  verdict  is  given  for  defentl- 
ant,  should  b«  in  the  alternative  for  the  return  of  the  property, 
or  its  value  if  a  return  cannot  he  had.  Where  such  return  ia 
the  appropriate  remedy,  the  verdict  need  not  be  in  the  alter- 

FiRDnro  A«  TO  BxruaiT  of  Pbofebtz. — In  ■nob  oases  if  either  partj, 
desire  a  finding  for  a  return  o(  the  property,  he  should  request 
such  finding.  If  he  fail  to  do  so  ha  cannot  take  advantage  of 
such  failure. 

(Syllabus  by  the  eonrt.) 

APPEAL  from  District  Court,  Caster  County. 

Charles  A.  Wood,  for  Appellant 

The  verdict  ixt  claim  and  delivery  should  be  in  the  alterna- 
tive, either  for  the  delivery  of  the  property  to  the  respondents, 
or,  in  case  delivery  could  not  be  had,  for  the  value  thereof, 
with  damages  for  its  detention.  (Code,  sec.  387;  Norcross  v. 
Nunan,  61  CaL  640;  Holmberg  «.  Eendy  (CaL),  10  Pac  394.) 

J.  T.  Morgan,  for  Bespondenta. 
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The  plaintiff,  having  sold  the  goods  at  public  auction  to  dif- 
ferent parties,  will  not  be  heard  to  complain  that  he  ia  not  given 
an  opportunity  to  do  that  which  he  has  put  it  out  of  his  power 
to  do.  (Flagg  v.  Tyler,  6  Masa.  33.)  If  the  verdict  ia  sufficient 
in  substance,  the  fact  that  it  is  defective  in  form  will  not  invali- 
date it  (Coit  V.  Waples,  1  Minn.  134  (Gill.  110).  If  the 
court  should  be  of  opinion  that  the  verdict  covers  all  the  issues, 
and  that  the  judgment  should  be  in  the  alternative,  then  this 
court  should  not  order  a  new  trial,  but  should  correct  the  judg- 
ment. (Berson  v.  Nvnan,  63  Cal.  553;  Matlock  v.  Straughn, 
21  Ind.  128;  PreeBwnu.  JVorcroM,  49  Cal.  313.)  When  the 
property  cannot  be  returned,  the  defendant  is  entitled  to  recover 
the  value  of  the  property,  vrith  interest,  during  the  period  of 
detention.  {Booth  v.  Allemtm,  20  Wis.  60S ;  2  Field's  Lawyer's 
Briefs,  sec.  512.) 

BUCK,  J. — This  is  an  action  of  claim  and  delivery,  brought 
by  the  administrator  of  the  estate  of  Harry  Melrose  for  certain 
personal  property  claimed  as  a  part  of  said  estate.  The  defend- 
ants allege  as  a  defense  that  they  were  partners  of  the  deceased 
at  the  time  of  his  deatii ;  that  the  property  waa  partnership  prop- 
erty, in  which  each  is  a  one-third  owner,  and,  as  surviving  parti- 
ners,  they  are  entitled  to  the  possession  thereof  as  such  owners, 
and  for  the  purpose  of  settling  the  estate.  The  action  was 
tried  at  the  June  term  of  the  district  court,  1887,  Custer  county, 
third  judicial  district,  and  comes  into  this  court  on  a  statement 
of  the  case  on  appeal  from  the  order  of  the  court  overruling  a 
motion  for  a  new  trial  The  appellant  specifies  the  refusal  of 
the  court  to  give  the  second,  tb^xl,  fourth,  eighth,  and  ninth 
instructions  to  the  jury,  requested  by  plaintiff,  and  the  giving 
of  the  first  instruction  asked  by  the  defendants,  as  error  of  the 
comt,  and  also  error  in  the  verdict,  in  that  it  is  contrary  to  law, 
(1)  because  it  is  not  in  the  alternative;  and  (S)  because  interest 
can  only  be  allowed  by  way  of  damages. 

The  instructioDS  asked  by  plaintiff,  and  refused  by  the  cour^ 
are  as  follows:  "No.  2.  Unless  the  jury  find  from  the  evidenoe 
that  a  partnership  existed,  at  the  time  of  the  death  of  Melrose, 
between  Melrose,  Fraser,  and  Doherty,  of  the  kind  and  nature 
testified  to  by  Frasea:  and  Dohert^,  they  will  find  for  the  plain- 
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tiff ;  3.  If  the  jury  should  find  from  the  evidence  that,  at  the 
time  of  the  death  of  Melrose,  only  an  agreement  of  partnerehip 
existed  between  these  parties,  to  take  effect  at  some  future  time, 
they  will  find  for  the  plaintiff;  4.  Even  if  the  jury  should  find 
from  the  evidence  that  Fraser  had  furnished  Melrose  the  large 
amount  of  money  he  claims,  or  any  other  sum,  still,  if  no  actual 
partnership  existed  between  the  three  parties  at  the  time  of  the 
death  of  Melrose,  the  plaintiff  must  reoover."  These  three  in- 
structions may  properly  be  considered  together.  In  Deasey  v. 
Thurman,  1  Idaho,  775,  it  was  held  that,  "when  the  court  in- 
structs a  jury  upon  what  state  of  facts  they  must  find  a  ver- 
dict for  or  against  either  party,  the  instructions  should  include 
all  the  facte  in  the  controversy  material  to  the  rights  of  the 
parties  upon  the  claim  of  the  plaintiff  or  the  defense  of  the  de- 
fendant." In  an  action  of  claim  and  delivery,  the  plaintiff 
must  establish,  as  the  foundation  of  his  claim,  either  absolute 
ownership  of  the  property,  or  his  right  to  the  possession  thereof 
through  some  special  interest  in  it.  In  this  action  the  plaintiff 
alleges  ownership  in  the  property  claimed,  which  is  denied  in 
the  answer.  It  is  not  enough,  therefore,  for  the  jury  to  find 
that  certain  facts  are  established  which,  in  connection  with  own- 
ership, would  establish  plaintiff's  right,  but  they  must  also  find 
that  the  intestate  was  the  owner,  and  of  this  the  plaintiff  has 
tiie  burden  of  the  proof.  The  inatnictions  asked  for  make  no 
reference  to  said  ownership,  and  the  ruling  of  Ihe  court  thereon 
is  sustained  by  the  authority  above  cited,  {QaXlagher  v.  Will- 
iamson,  23  CaL  334,  83  Am.  Dec.  114.) 

The  eighth  instruction  asked  by  plaintiff,  and  refused,  is  as 
follows:  "If  the  jury  believe  from  the  evidence  that  plaintiff 
acted  on  the  representations  of  defendants  that  they  made  no 
claim  to  this  property  in  taking  possession  of  the  same  as  sp^ 
cial  administrator  of  the  estate  of  Harry  Melrose,  deceased,  that 
he  will  be  allowed  out  of  said  property  all  the  expenses  properly 
incurred  by  him  in  the  management  of  said  estate,  as  shovra  by 
the  evidence,  until  he  was  properly  notified  of  the  claim  of  de- 
fendants to  said  estate."  This  instruction  seems  to  be  respon- 
sive to  certain  evidence  tending  to  show  that,  soon  after  the 
death  of  the  intestate,  the  defendants  represented  to  the  plain- 
tiff that  they  had  no  claim  to  the  property  in  dispute,  in  con- 
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seqaence  of  which  ^tenients  the  plaintifE  took  the  Bame  into 
faie  posnesaion  as  special  administTatoF,  and  afterward  returned 
It  to  defendants  on  their  cUiining  the  same.  This  is  an  en- 
tirely different  matter  than  tliat  set  up  in  the  complaint,  not 
being  declared  on  as  a  cause  of  action  in  the  complaint,  nor 
«ould  it  have  been  joined  with  it,  and  cannot  be  adjudicated  in 
this  action. 

The  ninth  instruction  asked  by  plaintiff,  and  refused,  is  aa 
follows :  "If  the  jury  believe  from'  the  evidence  that  Fraeer  fui- 
nished  Melrose  all  the  money  necessary  to  purchase  and  pay  for 
the  property  in  dispute,  that  fact  alone  can  be  no  defense  to  this 
«:tion.  Without  some  special  contract  between  them  alleged 
and  proven,  Fraser  can  only  be  regarded  as  a  creditor  of  the  es- 
tate." While  this  instruction  is  correct  as  an  abstract  principle 
of  law,  yet  an  inspection  of  the  evidence  shows  that  there  is 
no  foundation  for  the  claim  that  the  money  was  loaned  to  Mel- 
rose. The  evidence  shows  that,  if  furnished  at  all,  it  was  fur- 
oished  to  the  partnership.  Hence,  we  think  it  was  properly  re- 
fused as  misleading. 

The  first  instruction  given  by  request  of  defendant,  and  ex- 
cepted to  by  plaintiff,  is  as  follows:  "If  the  jury  believe  from 
the  evidence  that  the  defendant,  William  J.  Eraser,  furnished 
the  money  for  the  porchaee  of  the  property  in  dispute  under  an 
agreement  of  partnership  between  Eraser,  Melrose  and  Doherty, 
and  that  said  property  was  so  held  by  them  at  the  time  of  the 
death  of  Melrose,  then  the  jury  should  find  for  the  defendants." 
The  appellant  urges  that  this  instruction  is  misleading,  in  that 
an  agreement  for  a  partnership  at  some  future  time  is  not  an 
actual  partnership,  nor  would  it  give  a  right  of  posaesaion  to 
such  property  to  the  survivors.  We  think  the  construction 
claimed  by  appellant  for  this  instruction  is  not  the  true  one. 
If  an  agreement  of  partnership  was  consummat«d,  and  the 
money  furnished  tmder  it,  it  is  a  fair  presumption  that  the 
agreement  was  m  praesenti,  onlesB  the  contrary  appears,  and 
we  think  the  right  of  possession  to  the  property  was  in  the  sur- 
viving partners  for  the  purpose  of  settling  the  estate.  (Rev. 
Stats.,  sec.  5S54.) 

The  objection  to  the  third  instruction  given  at  request  of 
defendants  is  sufficiently  considered  in  our  discussion  of  the 
eighth  instruction  requested  by  defendants. 
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The  appellant  urges  tvo  objections  to  the  verdict  of  the  ivay, 
and  these  objections  seem  the  most  important  questions  on  this 
app^l.  The  first  objection  is  that  "it  should  have  been  in  th» 
alternative,  either  for  the  delivery  of  the  property  to  the  re- 
spondents, or,  in  ease  delivery  could  not  be  had,  for  the  valua 
thereof,  with  damages  for  its  detention."  The  verdict  is  as 
follows:  "We,  the  jury,  find  for  the  defendants,  and  we  find  th» 
value  of  the  property  at  the  time  of  the  taking  to  be  $3,226.88. 
We  find  the  interest  thereon,  at  ten  per  cent  per  BTinnm  from  the 
date  of  the  taking  to  the  present  time,  to  be  $334.03.  We  assess 
the  damages  of  defendants  at  five  cents."  Section  4399  of  our 
Code  of  Civil  Procedure  provides  that  "in  an  action  for  the  re- 
covery of  specific  personal  property,  if  the  property  haa  not 
been  delivered  to  the  plaintiff,  or  the  defendant,  by  his  answer, 
claim  a  return  thereof,  the  jury,  if  their  verdict  be  in  favor  of 
the  plaintiff,  or  if,  being  in  favor  of  the  defendant,  they  also 
find  that  he  is  entitled  to  the  return  thereof,  and,  if  so  in- 
structed, the  value  of  specific  portions  thereof,  may  at  the  samft 
time  assess  the  damages,  if  they  are  claimed  is  the  complaint 
or  answer,  which  the  prevailing  party  has  sustained  by  reason 
of  the  taking  or  detention  of  such  property."  In  the  case  at 
bar,  the  property  bad  been  delivered  to  the  plaintiff.  The  de- 
fendant  demands  the  recovery  thereof,  and  the  verdict  of  the 
jury  finds  its  gross  value.  It  does  not,  however,  find  the  valuo 
of  the  several  articles  of  property,  or  that  the  defendant  is  en- 
titled to  the  return  thereof  in  terms.  The  appellant  urges  that 
the  failure  to  find  the  value  of  the  several  articles,  and  also  as 
to  whether  the  defendant  is  entitled  to  said  return,  is  error 
which  should  give  him  a  new  tri&L  An  inspection  of  the  pro- 
vision of  the  statute  shows  that  the  law  requires  that  the  value 
of  specific  portions  be  found  only  when  the  instructions  of  the 
court  require  the  jury  to  do  so.  This  provision  undoubtedly 
pUces  the  finding  of  the  value  of  specific  articles  within  tb» 
discretion  of  the  court  The  court  may  require  it,  or  dispenso 
with  it,  according  to  the  circumstances  of  the  case  as  shown 
by  the  evidence.  If  either  party  desire  it,  they  ought  to  re- 
quest that  the  jury  be  instructed  so  to  find.  If  they  fail  to  do 
BO,  they  ought  not  to  be  allowed  to  take  advantage  of  it  on  ap- 
peal. 
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The  appellant  makes  the  point  that  it  ia  error  In  the  verdict 
that  the  jury  did  not  find  whether  or  not  the  property  should  be 
returned  to  the  defendant.  It  is  difficult  to  understand  why 
the  jnry  should  find  npon  that  matter  at  alL  If  they  find 
as  a  fact  that  the  property  belongs  to  the  defendants,  the  law 
will  adjudge  that  it  will  be  returned  to  them  onlees  some  eub- 
stantial  reason  be  ehown  why  it  cannot  be  done,  (Wells  on  Re- 
plevin, sees.  753,  754;  Waldman  v.  Broder,  10  Oal.  378;  Under- 
wood V.  White,  45  111.  43T.)  In  the  latter  case  the  court  says, 
if  the  verdict  is  for  the  defendant,  no  reason  is  perceived  why 
he  should  not  be  restored  to  the  possession  of  the  property  of 
which  he  had  been  wrongfully  deprived.  Section  4471  of  our 
Code  of  Civil  Procedure  provides  that,  "in  the  eiscution  for 
the  delivery  of  personal  property,  it  must  require  the  sheriff 
to  deliver  poesession  of  the  same  to  the  person  entitled  thereto, 
and  at  the  same  time  require  the  sheriff  to  satisfy  any  costs  and 
damages  recovered  by  the  jadgment  out  of  the  personal  prop* 
erty  of  the  person  against  whom  it  is  rendered."  Under  this 
statute  the  plaintiff  does  not  have  the  option  to  return  or  pay 
for  the  property  as  he  may  elect.  It  must  be  returned  m  specie, 
if  it  can  be  done;  and,  if  it  cannot  be  so  returned,  he  must  pay 
the  value  thereof.  The  statute  does  not  in  terms  say  that  the 
jury  must  find  whether  or  not  the  property  most  be  returned. 
It  declares:  "If,  finding  for  defendani^  they  also  find  for  the 
return  thereof,  they  must  also  find  the  value."  Bnt  under  what 
dicnmstances  they  must  find  for  the  return  is  sot  specified. 
It  is  possible  that  the  party  having  taken  the  property  in  conse- 
quence of  its  loss  or  other  cause  may  not  be  able  to  return  it, 
and  that  he  may  desire  a  finding  by  the  jury  to  that  effect.  If 
so,  we  think  he  ought  to  request  such  a  finding;  and,  if  he  fails 
to  do  so,  he  cannot  complain.  Section  4395  provides  "that 
when  the  verdict  is  announced,  if  it  is  informal  or  insufficient 
in  not  covering  the  issues  submitted,  it  may  be  corrected  by  the 
jury  under  the  advice  of  the  court,  or  the  jury  may  be  again 
sent  out."  If  the  objection  is  not  made  at  the  time  the  verdict 
is  received,  it  is  too  late  to  do  so  afterward.  The  statute,  in- 
deed, saves  an  exception  to  the  verdict,  but  it  is  to  the  verdict 
as  it  is  received;  and,  if  it  is  sofBdent  to  sustain  a  judgment, 
it  will  not  be  disturbed.     Section  4396  declares  that  verdicts 
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are  either  general,  which  pronounce  npon  all  or  any  of  the 
IsBues ;  or  special,  by  which  the  jury  find  only  the  facta,  leaving 
the  judgment  to  the  court.  In  this  case  the  verdict  ia  general, 
pronouncing  upon  all  of  the  iaauee  in  the  case.  Section  4453 
provides  that,  in  an  action  to  recover  the  passession  of  personal 
property,  "if  the  property  haa  been  delivered  to  the  plaintiff, 
and  the  defendant  demand  a  retom  thereof  [which  is  the  case 
at  bar],  judgment  may  be  for  a  return  thereof,  or  for  ita  value 
in  case  return  cannot  be  had."  It  will  be  observed  that  the  pro- 
vision requiring  judgment  for  the  return  is  not  mandatory. 
The  language  is  that  judgment  may  be  entered  for  a  return. 
This  would  seem  to  give  the  court  a  discretion  to  omit  in  the 
judgment  an  order  for  it«  return  under  certain  cireumatances 
where  the  subatantial  rights  of  both  partiea  could  be  aubserred 
thereby,  Tn  Brown  v.  Johnson,  45  Oal.  76,  the  court  had  en- 
tered judgment  for  the  value  and  damages,  witiiout  any  direc- 
tion for  the  return  thereof.  On  appeal  the  judgment  waa  sus- 
tained ;  the  court  holding  "that  in  support  of  such  a  judgment, 
where  the  record  discloses  nothing  on  the  point,  they  will  intend 
that  the  facts  actually  appearing  below  were  such  as  to  warrant 
its  rendition."  This  authority  would  indicate  that,  in  render- 
ing judgment,  the  court  would  look  to  the  evidence  to  determine 
whether  the  return  of  the  property  should  be  adjudged  to  the 
party.  If  this  ia  correct,  the  finding  of  a  jury  aa  to  a  return 
thereof  seems  of  little  value  in  determining  the  rights  of  the 
party,  nnlei<s,  indeed,  they  should  make  a  finding  as  to  the  ac- 
tnal  status  of  the  property,  and  thus  f^ve  the  court  a  finding 
upon  all  the  facta  necessary  to  the  entry  of  a  judgment.  We 
think  the  verdict  sufficient  to  enable  the  court  to  enter  the 
proper  judgment,  xmder  the  authoritiea  cited.  (See,  also.  Wells 
on  Replevin,  see.  509;  Waldman  v.  Broder,  supra;  Olann  v. 
Younglove,  27  Barb.  480;  Coit  v.  Waples,  1  Minn.  134  (Gill. 
110.) 

It  is  further  objected  that  the  verdict  is  against  law,  because 
it  finds  both  damages  and  interest.  These  are  simply  distinct 
findings  of  fact.  Either  may  be  omitted  in  entering  judgment, 
or,  if  an  erroneous  judgment  has  already  been  entered,  it  may 
be  corrected  in  the  lower  court,  or,  on  appeal,  the  judgment  may 
be  reversed,  and  the  cause  remanded,  with  direction  to  enter  a 
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jadgment  for  the  amonnt,  less  the  damages,  under  the  authority 
of  Berson  v.  Nunan,  63  Cal.  550;  Fre^om  v.  Norcross,  49  CaL 
313. 

The  order  of  the  court  overruling  the  motion  for  a  new  trial 
ia  affirmed. 

Haya,  C.  J.,  and  Broderick,  J.,  concurring. 


(FebruKTT  20,  IS88.} 

MALAD   VALLEY   IRRIGATINQ   COMPANT  v.  CAMP- 
BELL 
[18  Pae.  62.] 

Phkm  AppKOPBi*TTOit  or  Wateb. — Prior  appropriaUon  of  all  the 
irat«n  of  a  stream  applied  to  a  useful  purpose  gives  the  better 
right  to  the  tribntariea  and  all  the  direct  and  immediate  aoareaa 
of  aupplj  of  the  Btream,  and  when  thia  right  once  vests  it  must 
be  protected  and  upheld. 

SPUNoa — SouBCEB  OF  Bverix. — Rights  cannot  be  acquired  to  the 
waters  of  springs  situate  along  the  channel  of  a  stream,  and  which 
constitute  its  direct  source  of  supply,  hj  entering  upon,  cleaning 
out  and  thereto'  increasing  the  water  supply,  as  against  prior  ap- 
propriators  in  good  faith,  of  the  whole  of  the  waters  of  the  stream. 

Quest. — Wbctb^  One  OAif  bring  water  from  another  independent 
source  into  a  natural  stream,  whose  waters  have  been  appropriated, 
and  use  the  channel  of  such  stream  to  conduct  the  water  thus 
brought  into  another  point,  to  be  there  diverted  and  used.  Sag- 
gested,  but  not  decided. 

(^Ilabus  t^  the  court.) 

APPEAL  from  Difltriot  Court,  Oneida  County. 

D.  W.  Standrod  and  J.  T.  Morgan,  for  Appellant 
He  who  first  appropriatcB  the  water  of  a  stream,  and  con- 
nects his  labor  therewith  for  a  beneficial  nee,  ia  entitled  to  the 
same  against  the  world.  {Atchison  v.  Peiergon,  20  Wall.  607, 
614  et  seq.;  Basey  v.  Gallagher,  20  Wall.  671,  G82;  Tartar  v. 
Mining  Co.,  5  Cal.  397;  IT.  9.  Rev.  Stats.,  sec.  2339.)  One 
who  increases  the  flow  of  water  in  a  stream  by  digging  out 
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BpringB,  or  turning  in  another  etream  may  appropriate  such  in- 
crease to  his  own  nae.  (Eeeney  v.  CarUlo,  %  N.  Mex.  490; 
Buite  Canal  etc.  Co.  v.  Vdughn,  11  Cal.  143,  70  Am.  Dec  769; 
Burnett  v.  WhitesidBa,  16  Cal.  36  j  Idaho  Rev.  Laws,  sec.  3158.) 
Adverse  user  of  water  stands  upon  the  same  footing  as  thst 
respecting  the  adverse  user  of  land,  and  the  reasoning  which 
will  sustain  the  one  will  likewise  uphold  the  other.  (Fan- 
licile  V.  Hames.  t  Nev.  260;  Crandall  v.  Woods,  8  Cal.  144.) 

Smith  &  Smith,  for  Beepondent. 

Where  a  person  has  conducted  some  water  to  a  stream,  he 
will  be  reatrained,  at  the  suit  of  the  owner  of  the  water  of  the 
stream,  unless  the  former  can  show  that  he  haa  not  diverted 
mote  water  from  it  than  he  led  to  it.  {Budd  v.  Railway  Co., 
15  Or.  404,  15  Paa  654;  Wilcox  v.  Hauach,  64  CaL  461,  3  Pac. 
108.)  This  general  right  over  the  stream  of  the  party  who  has 
perfected  a  prior  appropriation  is  that  the  wat^  of  ttie  stream 
should  continue  to  flow  in  its  usual  manner,  through  the  natu- 
ral channel  or  bed  of  the  stream,  down  to  the  head  of  his  ditch, 
or  to  the  point  where  his  own  actual  dominion  over  it  com- 
mences, to  the  extent  or  amount  of  his  appropriation,  without 
diversion  or  material  intemijltion.  (Pomeroy's  Bip&rian 
Rights,  Black's  ed.,  sec.  60 ;  Lower  Kings  River  etc  Ditch  Co. 
V.  Kings  River  etc.  Canai  Co.,  60  Cal.  408;  Lorenz  v.  Jacob* 
(Cal.),  3  Pac.  654;  Mining  Co.  v.  Hoyt,  57  Cal.  44;  Bamst  v. 
St^ron,  10  Nev.  317 ;  Water  Co.  v.  Fletcher,  23  Cal.  481 ;  Jam»9 
V.  Williams,  31  Cal.  211 ;  Feliz  v.  City  of  Los  Angeles,  58  CaL. 
73.) 

BRODERICK,  J.— This  acUon  was  brought  by  the  Malad 
Valley  Irrigating  Company  against  Nephi  Campbell,  in  th» 
district  court  in  and  for  Oneida  county,  to  determine  the  right 
to  the  possession  and  use  of  the  waters  of  a  certain  etream  is 
said  county,  known  as  "Campbell  creek,"  and  to  restrain  the  de- 
fendant from  diverting  or  interfering  with  the  use  and  enjoy- 
ment of  the  same.  The  complaint  ^eges  that  the  plaintiff  is 
a  corporation,  and  is  the  owner  of  and  entitled  to  the  control 
and  use  of  all  the  waters  of  a  certain  stream  known  as  "Devil 
creek,"  situated  in  said  county,  together  with  all  its  tributaries; 
that  it  and  its  predecessors  in  interest  have  for  a  long  numbn' 
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of  yeare  owned,  controlled,  used,  and  enjoyed  said  waters,  and 
peaceably  distributed  the  same  among  the  fanners  and  resi- 
dents along  said  stream  for  the  irrigation  of  agricultural  crops. 
It  is  further  alleged  "that  the  defendant  on  or  about  the  first 
day  of  June,  1886,  wrongfully  and  unlawfully,  and  without 
color  of  right  or  title,  without  the  consent  of  plaintiff,  and 
against  its  will,  did  enter  upon  one  of  the  tributaries  of  said 
DevS  cre^,  to  wit,  the  stream  known  as  'Campbell  creek,'  and 
which  enters  eaid  Devil  creek  on  the  premises  of  the  defendant, 
and  did  wrongfully  and  unlawfully  construct  certain  dams, 
ditches,  and  flumes,  and  did  divert;  the  whole  of  the  wat^s  of 
said  Campbell  cre^,  and  has  ever  since  continued  to  divert 
said  waters,  and  that  plaintiff,  by  said  wrongful  acts  of  the  de- 
fendant, has  been,  during  the  whole  of  said  time,  deprived  of 
the  use  of  all  the  waters  of  said  stream,  to  the  great  and  ir- 
reparable injury  of  this  plaintiff."  The  defendant  answered, 
specifically  denying  the  allegations  of  the  complaint;  and,  as 
a  further  defense,  alleges  that  in  the  year  1877  he  went  upon 
the  stream  known  as  "Campbell  creek,"  and  appropriated  all 
the  waters  of  said  creek,  by  constructing  dams,  cleaning  and 
digging  out  springs,  clearing  brush,  and  diverting  the  whole 
of  said  waters  from  their  natural  channel,  and  using  the  same 
for  the  purpose  of  agricultnte,  etc. ;  that,  at'  the  time  the  whole 
of  said  stream  ran  to  waste,  and  was  entirely  unappropriated; 
tiiat,  since  the  appropriatitm  of  said  waters  in  the  year  last 
aforesaid,  this  defendant  has  continuously  used  said  waters 
for  the  purpose  of  irrigating  his  crops.  The  defendant  then 
pleads  in  bar  the  statute  of  limitations.  At  the  November, 
1886,  term  of  said  court,  the  cause  was  tried  without  a  jury, 
and  the  following  are  the  findings  of  fact  and  conclusions  of 
law  made  and  filed  therein:  "1.  It  is  found  that  the  plaintiff 
and  its  predecessors  in  interest  have  for  about  twenty  years 
used  and  enjoyed  the  waters  of  the  stream  known  as  'Devil 
creek,'  in  Oneida  county,  Idaho,  for  the  irrigation  of  agricul- 
tnral  crops;  2.  That  plaintiff  was  incorporated  in  April,  1882; 
all  parties  owning  water  rights  in  Devil  creek,  including  the 
defendant^  joining  in  such  corporation;  3.  That  Campbell  creek 
is  a  tributary  of  Devil  creek,  entering  said  stream  above  the 
dam  at  whidi  plaintiffs  grantors  originally  appropriated  the 
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waters  of  Devil  creek ;  4.  That  for  the  last  three  years  the  de- 
fendant has,  at  times,  set  i]p  some  claim  to  the  right  to  the- 
exclusive  use  of  Campbell  creek,  but  that  previouB  to  that  time 
it  hae  been  used  by  and  controlled  by  plaintiff  and  it«  grantorsj 
that  plaintiff  and  its  grantors  have  never  relinquiehed  their 
claim  to  the  use  of  the  waters  of  said  stream."  As  concln- 
Biona  of  law,  it  is  found:  "1.  That  plaintiff  is  the  owner  and 
is  entitled  to  the  free  use  and  control  of  all  the  waters  of  th& 
stream  known  as  'Campbell  creek*;  2.  That  the  defendant  ought 
to  be  forever  enjoined  from  using  or  in  any  way  interfering- 
with  the  waters  of  said  Campbell  creek,  except  under  the  license 
and  permission  of  plaintiff.  And  it  is  ordered  that  judgment 
be  entered  accordingly."  Judgment  was  thereupon  Hitered, 
giving  to  the  plaintiff  the  free  use  and  control  of  the  waters  of 
Campbell  creek.  An  application  was  made  for  a  new  trials 
which  was  denied,  and  from  the  judgment  and  ttie  order  over- 
ruling the  motion  for  new  trial  the  defendant  appealed,  an^ 
assigns  as  error:  1.  That  the  fourth  finding  of  the  court  is  nn- 
flupported  by  the  evidence,  and  that  the  findings  are  against  law. 
We  will  consider  these  questions  together.  Whatever  conflict 
there  may  seem  to  be  In  the  adjudged  cases  in  this  country  re- 
lating to  the  subject  of  water  rights,  the  law  of  this  territory  ia 
that  the  first  appropriation  of  water  for  a  useful  or  beneficial 
purpose  gives  the  better  right  thereto;  and  when  the  right  is 
once  vested,  unless  abandoned,  it  must  be  protected  and  upheld. 
The  legislative  will  is  clearly  expressed  in  the  following  lan- 
guage: "As  between  appropriators,  the  one  first  in  time  is  the 
first  in  right."  (Idaho  Bev.  Stats.,  sec  3159.  See,  also.  Atck~ 
iion  V.  Peterson,  20  Wall.  B07;  Basey  v.  Oallagker.  20  Wall. 
670.)  It  will  be  observed  from  the  answer  in  this  case  that  th& 
defendant  does  not  claim  to  have  brought  any  water  into  Camp- 
bell creek  from  an  independent  source,  by  reason  whereof  he  is 
entitled  to  the  use  of  the  channel  of  the  stream  to  conduct  the 
waters,  thus  brought  in,  to  his  branch,  bo  as  to  invoke  the  prin- 
ciple enunciated  in  Butte  Canal  etc.  Co.  v.  Vaughn,  11  Cal. 
143,  70  Am.  Dec.  7fi9.  Nor  is  it  alleged  that  the  defendant 
improved  the  channel  and  sources  of  supply,  and  thereby  in- 
creased the  flow  of  the  waters  in  the  stream,  and  that  he  is  en- 
titled to  such  increased  flow.     The  allegation  is  "that  in  187^ 
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he  went  upon  the  Btreoni  now  known  as  'Campbell  creek,'  and 
appropriated  all  the  waters  of  said  creek  by  constructing  dams, 
cleaning  and  digging  out  springs,  clearing  brash,  and  diverting 
the  whole  of  said  wat«rs  from  their  natural  channel,  and  using 
the  same  for  the  irrigation  of  agricultural  crops."  It  is  fur- 
ther allied  ttiat,  when  the  defendant  entered  upon  this  worl^ 
&.e  whole  of  the  stream  was  unappropriated ;  and  hence  the  que»i 
tion  of  the  first  appropriation  of  the  waters  of  the  stream  waa 
a  material  issue,  and  the  one  npon  which  the  decision  of  the 
case  turned.  The  fourth  finding  was  reeponsiTe  to  this  issue, 
and  there  is  evidence  in  the  transcript  to  support  it.  It  is  true, 
the  defendant  testified  that  by  his  labor  in  cleaning  out  springs, 
etc.,  he  increased  the  fiow  of  the  water  in  the  stream,  but  there 
is  no  predicate  in  the  pleadings  for  this  evidence.  Had  the 
pleadings  justified  the  introduction  of  tliis  testimony,  it  could 
not  have  warranted  a  different  judgment  fnnn  the  one  rendered. 
It  is  considered  that  Campbell  creek  haa  had  a  well-defined 
channel  for  more  than  twenty  years,  and  that  it  is  a  tributary 
of  Devil  creek.  The  court  found,  in  substance,  that  the  plain- 
tiff and  its  predecessors  in  interest  had  used  and  enjoyed  the 
whole  of  the  waters  of  Devil  creek  for  about  twenty  years  last 
past  for  the  irrigation  of  agricultural  crops.  Campbell  cre^, 
being  a  tributary  of  Devil  creek,  was  appropriated  long  before 
the  defendant  attempted  to  e.^ercise  any  control  over  it,  and  the 
court  so  finds.  The  testimony  all  tends  to  show  that  the  springs 
cleaned  out  by  the  defendant  were  along  and  in  the  immediate 
vicinity  of  Campbell  creek,  and  that  these  springs  constituted 
the  principal  and  immediate  sources  of  supply  for  the  stream. 
If  persons  can  go  upon  the  tributaries  of  streams  whose  water» 
have  all  been  appropriated  and  applied  to  a  useful  and  legiti- 
mate purpose,  and  can  take  and  control  the  waters  of  sudi  tribu- 
taries, then,  indeed,  the  sources  of  supply  of  all  appropriated 
natuni'l  streams  may  be  entirely  cut  off,  and  tamed  away  from 
the  first  and  rightful  appropriators.  To  allow  this  to  be  done 
would  disturb  substantial  vested  rights,  and  the  law  will  not 
permit  it.  We  are  of  opinion,  therefore,  that  the  findings  are 
not  obnoxious  to  the  objections  urged  against  them.  {Struit 
V.  Brown^  16  Nev.  317,  40  Am.  Eep.  497.)  We  do  not  wish 
to  be  understood  as  deciding  that  one  cannot  bring  water  from 
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other  or  foreign  sonrces  into  a  natural  stream,  whose  waters 
have  been  appropriated,  and  nge  the  channel  of  such  stream  to 
convey  the  water,  thug  brought  and  emptied  •  in,  to  another 
point,  to  be  ttiere  diverted  and  nsed.  This  question  is  not 
now  before  us,  and  it  will  be  time  to  decide  it  when  presented. 
(See,  as  to  this  point,  WUcox  v.  Haiuch,  64  Cal.  461,  3  Pac 
108 ;  Burnett  v.  Whilesides,  16  Cal.  36.)  The  judgment  of  the 
court  below  is  affirmed. 

Hays,  C.  J.,  and  Bncli^  J.,  concurring. 


{Fcbrnuf  20,  1888.) 
CUBTI3  T.  WALLINO. 

[18   Pm.  64.] 
UoiKOi  wtM  New  Tbul — tvaumfnEsar  or  Eimmcm  nor  Obouhs 
TO  JvBim. — luulBeieii^  of  tha  evidence  to  jiutify  the  judg- 
ment, and  objection*  to  tba  Judgment  as  being  eantnij  to  Uv, 
Are  not  ground*  upon  which  »  motion  for  »  n«w  triftl  can  b* 

CoiTOLusiona  <»  Law — AionBiira — Fmnna  or  Faotb. — ^It  is  not 
error  for  the  court  to  wnend  ita  eoncluuona  of  law  after  Uuy 
are  filed  and  before  entering  judgment,  or  to  vacate  an  order 
directing  Judgment  to  be  altered  for  a  certain  amount,  and  thero- 
ait«r  render  judgment  for  a  different  amount  when  the  flndinga 
of  fact  warrant  it. 

ToLUNTABT  AppEAaaiiCE — Waives. — Voluntary  appearance  of  attorney 
and  partidpation  in  the  argument  of  a  motim  walvw  notiea 
o(  auch  moti<m. 

(SjUabna  b;  tha  court.) 

APPEAL  from  District  Court,  Ada  Gounfy. 

D.  P.  B.  Pride,  for  Appellant. 

After  findings  are  filed,  they  cannot  be  reversed  or  different 
findings  substituted.  (Prince  v.  Lynch,  38  CaL  528,  99  Am. 
Dec  427,  and  note;  Hayne  on  New  Trial  and  Appeal,  sec,  247.) 
After  the  report  of  the  referee  had  been  approved  by  the  court, 
and  judgment  had  been  entered  up  accordingly,  it  was  too  late 
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to  amend  the  frndingg.  {Pico  v.  Septdveda,  66  Cal.  336,  5 
Pac.-515.)  A  judgment  which  is  not  what  it  should  have  been 
can  be  refonned  only  in  a  direct  proceeding  brought  for  that 
pnrpose.  (Hobbs  v.  Duff.  43  Cal.  485.)  When  a  judgment- 
toll  contains  defective  findings,  a  motion  for  a  new  trial  is 
proper.  (Knight  v.  Roche.  66  Cal.  15;  Soto  v.  Irvine,  60  Cal. 
436;  Bromi,  v.  Burbank,  59  Cal.  535;  Warner  v.  Holman,  24 
Cal.  828;  Lucas  v.  San  Francisco.  2S  Cal.  591.) 

B.  Z.  Johnson  and  Huston  &  Oraj,  for  Respondent. 

During  the  term  of  court  the  records  and  judgment  are 
within  the  control  of  the  court,  and  maj  be  altered,  revised, 
revoked  or  amended.  (Freeman  on  Judgments,  sees.  .69-71,  90, 
93;  De  Castro  v.  Bichardton,  25  CaL  49;  Doas  v.  Tyack,  14 
How.  897;  Bell  v.  Thompson,  19  Cal.  706;  Goddard  v.  Ordmay. 
101  U.  S.  753.)  Amendments  may  be  made  at  any  time,  the 
data  being  in  the  record  to  amend  by.  (Freeman  on  Judg- 
ments, sec.  72;  State  v.  UwUtone.  92  Mo.  327,  6  S.  W.  38; 
Calvert  v.  Nickles,  26  S.  C.  304,  2  S.  E.  116 ;  Beatty  v.  Dixon, 
66  Cal.  619;  Swain  v.  Naglee.  19  Cal.  187;  Solomon  v.  Fuller. 
24  Nev.  63 ;  Sheldon  r.  Ounn,  57  CaJ.  40.)  It  was  proper  for 
the  court  to  disregard  the  erroneous  conclusions  of  the  referee, 
and  render  the  proper  judgment  in  place  of  a  judgment  founded 
■on  the  report.  {Sartor  v.  Straatlieim,  8  Colo.  185,  6  Pac.  215; 
Caldeneood  v.  Pyser,  31  CaL  337;  State  v.  Hurlstone.  92  Mo. 
327,  5  S.  W.  38;  Biaby  v.  Bent,  59  Cal.  531.)  A  party  who 
Appears  and  contests  a  motion  cannot  object,  on  appeal,  that 
no  notice  of  motion  was  served  on  him.  (Wade  on  Notice, 
sees.  1203,  1189;  Reynolds  v.  Harris,  14  CaJ.  677,  76  Am.  Dec. 
469 ;  WUliams  v.  Miller.  1  Wash.  Ter.  88 ;  Ex  parte  Cottrell,  59 
CaL  419.) 

BUCK,  J. — ^This  is  a  suit  in  equity,  brought  by  tiie  plaintiff, 
claiming  to  be  a  cotenant  in  a  certain  water  ditch,  and  pray 
ing  for  an  accounting  by  his  cotenant,  the  defendant.  It  was 
tried  at  the  April  term,  1887,  of  the  district  court  in  Ada 
county,  eecond  judicial  district,  and  a  decree  entered  adjudg- 
ing the  plaintiff  to  be  the  owner  of  one-fifth  of  said  ditch.  At 
the  same  term  Jonas  W.  Brown  was  appointed  referee  to  take 
an  accounting  between  the  plaintiff  and  defendant,  and  report 
Id«bo,  VoL  2—27 
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hie  findingB  of  fact  and  conclnsions  of  law.  At  the  October 
term,  1887,  the  report  of  the  referee  was  filed  and  approved, 
and  it  waB  ordered  that  judgment  be  entered  in  accordance 
therewith  for  the  sum  of  $1,127.45.  On  the  same  day,  to  wit, 
October  1,  1887,  the  plaintiff  made  a  motion  that  the  judgment 
herein  be  set  aside,  and  the  report  of  the  referee  herein  be 
amended  by  setting  aside  the  conclusions  of  law,  and  render 
Judgment  upon  the  facts  reported;  and  therenpon  the  court 
ordered  that  the  concluBions  of  law  herein,  and  the  order  for 
judgment  heretofore  entered,  be  set  asid^  and  judgment  be, 
and  is  hereby,  entered  upon  the  findings  of  fact  of  the  referee 
for  plaintiff,  and  against  defendant,  for  the  sum  of  $1,382.22. 
The  cause  comes  into  this  court  on  appeal  from  the  said  judg- 
ment, and  from  the  order  of  the  court  overruling  the  motion 
for  a  new  trial.     The  errors  assigned  in  appellant's  brief  are: 

1.  That  the  court  erred  in  overruling  the  motion  for  a  new  trial ; 

2.  That  it  was  error  in  the  court,  after  having  approved  the 
report  of  the  referee,  and  judgment  having  been  entered  up 
accordingly  by  the  clerk  for  $1,137.45  and  costs,  to  set  the  same 
aside,  and  enter  a  new  judgment  for  the  sum  of  $1,388.22  and 
costs;  3.  That  the  court  erred  in  setting  aside  said  judgm^it, 
and  ordering  the  report  of  the  referee  to  be  amended  by  setting 
aside  the  conclusions  of  law,  inasmuch  as  there  was  no  legal 
service  of  order  upon  defendant  to  show  cause;  fi.  That  the 
judgment  is  not  supported  by  the  findings.  The  fourth  eng- 
geetion  of  error  by  appellant  is  ttiat  the  proper  relief  of  plain- 
tiff from  the  judgment  of  $1,127.45  which  he  claims  was  first 
entered  was  a  motion  for  a  new  trial.  This  will  be  disposed 
of  in  the  consideration  of  the  other  specifications  of  error. 

The  motion  for  a  new  trial  was  based  on  the  following  speci-  ' 
ficatdons  of  error:  1.  That  the  evidence  does  not  support  the 
judgment;  2.  That  the  judgment  is  contrary  to  law.  Neither 
of  these  objectionB  can  be  considered  on  a  motion  for  a  new 
trial,  and  the  motion  was  properly  overruled.  (Hayne  on  New 
Trial  and  Appeal,  sec.  96;  Martin  v.  Mat/ield,  49  CaL  42; 
Code  Civ.  Proc.,  sec.  4439.) 

The  second  assignment  of  error  seems  at  variance  with  the 
record  in  its  recital  of  facts.  The  jndgment-roU  Aows  but 
one  judgment  in  the  case.     Prior  to  the  entry  of  sudj  jndg- 
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ment,  ttie  court  had  made  an  order  that  the  report  of  the  ref- 
eree he  approved,  and  that  jndgment  he  entered  in  accordance 
therewith  for  the  sum  of  $1,127.45.  Thie  was  siinply  a  direc- 
tion to  the  clerk  to  enter  judgment,  but  did  not  constitnte  a 
judgment.  Afterward,  on  the  aame  day,  the  court  made  a  aeo- 
ond  order  that  the  concluBions  of  law  therein,  and  the  order 
for  judgment  heretofore  entered,  be  set  aside,  and  that  judg- 
ment be,  and  is  hereby,  entered  upon  the  findings  of  fact  of 
the  referee  for  plaintiff,  and  against  the  defendant,  for 
$1,382.22,  That  part  of  appellant's  alignment  upon  the  power 
of  a  court  to  amend  its  findings  cannot  be  considered,  for  the 
reaeon  that  the  record  fails  to  ahov  that  ttie  findings  veK 
amended  after  judgment  was  altered.  ^ 

The  point  is  loade  that  the  order  aetting  aside  the  concln* 
siouB  of  law  of  the  referee^  and  for  entry  of  judgment  first 
made,  was  error,  because  no  notice  of  said  motion  waa  served 
upon  the  attorney  of  defendant.  The  record  shows,  as  recited 
in  such  order,  that  the  attorney  for  defendant  appeared  and 
contested  such  order.  Such  appearance,  unleea  made  specially, 
would  constitute  a  waiver  of  notice,  if  one  was  necessary;  and 
this  objection  is  therefore  without  merit.  (Wade  on  Notice, 
sees.  1189-1204;  Reynolds  v.Barria,  14  Cal.  677,  76  Am.  Dec. 
4fi9.) 

The  last  objection  urged  by  the  appellant  is  that  the  judg- 
ment is  not  supported  by  the  findings.  The  findings  of  fact 
of  the  referee,  and  conclusions  of  law,  were  adopted  by  the 
court.  The  order  of  the  court  was  not  that  the  findings  of  fact 
be  changed,  but  that  the  order,  so  far  as  it  affected  the  con- 
clusions  of  law,  be  set  aside.  (Hayne  on  New  Trial  and  Ap* 
peal,  sees.  243-247 ;  Bijcby  v.  Bent,  59  Cai.  532.)  _  We  think 
the  court  had  authority  to  chan^  its  conclusions  of  law  and 
that  there  was  no  error  in  d(Hng  so.     The  judgment  ia  affirmed. 

Hays,  0.  J.,  and  Broderick,  J.,  concurring. 
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BACK  T.  SIERRA  NEVADA  CONSOLIDATED  MINING 
COMPANY. 

[IT  P»c.  83.] 
UiNiNo  Tunnu^-RwHTB  of  Locatob— Ci.AiitB  Located  oh  Link 
OF  TuKKBL— DnJOBMCi  ow  TnnmcL  Owkeb. — A  tunnd  located 
•nd  mn  for  the  developmeiit  of  veins  or  lodes,  puTsuant  to  the 
proTiBiona  of  section  23S3  of  the  Revised  Statutes  of  the  United 
States,  becomes  a  mining  claim,  and  entitles  the  owner  thereof 
to  make  an  adverse  claim  against  one  claiming  to  locate  upon 
the  line  of  the  tunnel,  and  while  the  same  waa  being  prosecuted 
with  reasonable  diligence,  such  tunnel  owner  is  entitled  to  pro- 
ceed under  the  provisions  of  section  232S  of  the  Revised  Statate* 
of  the  United  SUtea. 

(Sjllabas  b^  the  court.} 

APPEAL  from  District  Court,  Shoahone  County. 

W.  B.  Heyburn,  for  AppdUnt 

Persona  rightfully  in  posaesBion  of  the  surface  are  adverse 
claimants,  and  have  on  adverse  claim,  within  the  meaning  of 
ihe  law,  iind  are  entitled  to  be  heard  in  the  local'  courij  before 
patent  is  iaeued.  {Shafer  v.  Coiutans,  3  Mont  369,  1  Morr. 
Min.  Hep.  149.) 

F.  Ganahl  and  Albert  Hagan,  for  Respondent 

Since  the  passage  of  the  act  of  1872  the  location  of  a  min- 
ing claim,  or  rather  of  a  lode  mining  claim,  is  the  location  of 
ft  piece  of  land  witii  all  the  vdns  it  may  contain.  {Oleeson  ». 
Mining  Co.,  13  Nev.  44S,  and  casee  cited;  9  Morr.  Min.  Rep., 
tit.  "Location,"  p.  429  et  seq.)  There  is  no  provision  of  law 
for  patenting  tunnel  locations,  but  auch  lod«  as  are  ducoT- 
ered  in  running  a  tunnel  may  be  patented  with  &  full  com- 
pUance  with  the  law.  (Week's  Mineral  Lands,  p.  112,  sec 
65.) 

HAYS   C.  J. This  ia  an  appeal  from  the  judgmrait  of  the 

district  court  of  thfl  first  judicial  diatrict  of  Idaho  territory, 
in  and  for  Shoshone  county,  rendered  on  failore  of  plaintiff 
to  amend  the  complaint  after  demurrer  thereto  was  sustained, 
the  plaintiff  having  elected  to  stand  on  the  complaint  aa  filed. 
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The  action  is  one  brought  in  eupport  of  an  adTerae  claim  filed 
in  the  United  States  land  ofBce  against  the  isBimnce  of  a  pat- 
ent for  the  Sierra  Nevada  lode  mining  claim,  said  adverse  claim 
being  made  on  bdialf  of  the  Pilgrim  tonne]  location  made  un- 
der the  provisions  of  section  2323  of  the  Eevised  Statutes  of 
the  United  States.  At  the  time  of  Sling  the  adverse  claim  and 
the  complaint  in  this  action,  the  Sierra  Nevada  lode  mining 
claim  was  owned  bj  the  respondent,  a  corporation,  and  the 
«aid  tunnel  location  was  owned  b;  the  appellant  During  the 
period  of  publication  of  the  application  of  the  Sierra  Nevada 
claim  the  appellant  filed  an  adverse  claim,  accompanied  b;  a 
map  made  from  actual  survey,  showing  the  relative  poeiticm 
of  the  said  mining  claim  and  tunnel  location,  in  the  United 
States  land  office  in  the  district  in  which  said  claims  were  aitn- 
ated,  and  in  which  application  for  patent  of  said  claim  was 
filed,  and  said  adverse  claim  was  duly  allowed  by  the  raster 
of  said  land  office,  and  within  thirty  days  after  eo  filing  said 
adverse  claim  appellant  filed  his  complaint  in  an  action  brought 
in  support  thereof  in  the  district  couri;  aforesaid.  Respondent 
appeared  and  demurred  to  said  complaint  on  ihe  grounda  here- 
inafter stated. 

Appellant  in  hiB  complaint  alleges  that  one  Phillip  Eirby,  a 
citizen  of  the  United  States,  on  April  6, 1886,  located  a  tunnel 
site  under  the  provisions  of  section  2323  of  the  Berieed  Statutes 
of  the  United  States,  three  thousand  feet  in  length,  in  the 
Yreka  mining  district,  Shoshtote  county,  Idaho  taritory,  and 
that  at  the  time  of  making  such  location  be  marked  the  line 
thereof  by  planting  posts  at  every  one  hundred  feet  along  the 
said  line,  each  p<wt  being  plainly  muked  "Pilgrim  Tunnel 
lane,"  and  that  he  posted  a  notice  of  the  location  of  said  tunnd 
at  the  face  thereof;  that  he  had  cut  out  trails  to  said  tunnel, 
three  miles  in  length,  and  had  cut  out  said  tunnel  six  feet  wide 
and  six  feet  high,  and  ran  the  same  four  feet  under  cover, 
prior  to  said  location  and  during  said  month  of  April;  that  on 
April  12,  188G,  said  Kirbj  appeared  before  the  recorder  of  the 
mining  district  in  which  said  tunnel  was  located,  and  made 
the  affidavit  required  by  the  reflation  of  the  general  land  office 
and  the  same  was  duly  attached  to  a  copy  of  the  notice  of  loca- 
tion posted  at  the  face  of  said  tunnel,  and  said  copy  of  notice 
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and  affidavit  were  on  said  twelfth  day  of  April,  1886,  filed  in 
the  office  of  said  recorder,  and  have  there  remained;  and  add 
notice  and  affidavit  were  afterward,  on  ttie  sixteenth  day  of 
April,  1886,  recorded  in  the  office  of  the  recorder  of  Shoshone 
county;  that  said  Kirby  and  his  grantee,  the  plaintiff,  have 
continuously  and  diligently  prosecuted  the  work  of  running 
said  tunnel  along  the  lins  as  marked  out  ever  since  said  fifth 
day  of  April,  1886 ;  that  at  the  time  of  making  the  location  of 
said  tunnel  there  were  no  known  ledges  existing  or  cropping 
along  the  course  of  said  tunnel  location  as  the  same  was  located 
and  marked  on  the  ground;  nor  were  there  any  known  ledges 
tiiat  crossed  said  tunnel  location  in  their  course  or  tiend ;  nor 
■were  there  any  ledges  previously  known  to  exist,  or  which 
crossed  said  tunnel  location  at  the  time  of  its  location;  ibai 
after  said  tunnel  had  been  located  as  aforesaid,  to  wit,  on  April 
6,  1886,  defendant's  grantors  entered  upon  the  line  of  said 
tunnel  location,  at  a  point  where  post  No.  9  on  said  line  was 
planted,  and  with  full  knowledge  of  the  ezist^Lce  of  said  post, 
and  the .  location  of  said  ttumel,  commenced  to  prospect  for 
minerals,  and  in  so  prospecting  sunk  a  shaft  through  tiie  loose 
surface  and  slide  earth  and  rock  to  a  depth  of  twelve  feet  before 
entering  upon  any  solid  formation  or  rock  in  place;  that  at 
or  near  the  place  where  the  shaft  was  so  sunk  there  was  no 
lode  or  ledge  of  valuable  mineral-bearing  rock  previously  known 
to  exist,  nor  did  any  such  crop  or  show  upon  the  surface  of  the 
ground ;  that  at  or  about  said  depth  of  twelve  feet  In  said  shaft 
a  ledge  of  valuable  mineral-bearing  rock  was  discovered  by 
said  grantors  of  defendant;  that  said  discovery  was  made  on 
and  within  the  line  of  the  said  tunnel  location  while  ihe  same 
was  being  actively  occupied  and  diligently  worked;  that  said 
lode  or  ledge  is,  and  was  at  the  time  of  striking  the  same  in 
said  shaft,  a  blind  lead  or  lode  on  the  line  of  said  tunnel;  that 
l^e  tunnel,  on  being  continued  in  its  present  course  on  the 
located  line  thereof,  would  cut  and  intersect  the  said  lode  on 
its  dip  within  the  length  and  locaton  of  said  timnel;  that  said 
grantors  of  defendant  located  and  recorded  a  mining  claim 
based  upon  their  said  discovery,  and  called  said  claim  the 
"Sierra  Nevada";  that  defendant,  claiming  to  be  the  grantee 
of  said  locators,  did  on  May  23,  1887,  make  application  fwr 
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United  States  patent  for  eaid  claim,  and  filed  ita  application 
for  patent  in  ttie  United  States  land  office  at  Cceur  d'Alene, 
Idaho,  and  afterward  caused  notice  of  said  application  to  be 
published,  as  required  by  law,  and  during  period  of  said  publi- 
cation the  plaintiff  filed  a  protest  and  adverse  claim  in  said 
land  office  against  the  issuance  of  a  patent  for  said  claim  on 
behalf  of  eaid  tunnel  location,  and  within  thirty  days  after  fil- 
ing such  protest  and  adverse  claim  commenced  the  action  in 
the  district  court  of  the  county  in  which  said  claim  and  tunnel 
location  is  situated;  that  the  plaintifE  was  and  is  by  virtue  of 
certain  conveyances  duly  made  the  grantee  of  Phillip  Kirby, 
the  locator  of  said  tunnel  location;  that  be  is  now,  and  intends 
to  continue,  diligently  running  said  tunnel  along  the  line  of 
eaid  tunnel  site,  and  in  the  direction  of  said  lode  so  discovered 
and  called  the  "Sierra  Nevada,"  for  the  purpose  of  intersect- 
ing and  cutting  the  same,  and  that  he  intends,  when  the  same 
shall  have  been  so  intersected,  to  locate  the  same  according  to 
the  provisions  of  section  3323  of  the  Eevised  Statutes  of  the 
United  States;  that  the  ground  upon  which  the  discovery  of 
the  said  lode  was  made  by  def^danfs  grantors  was  not  va- 
cant and  unoccupied  public  mineral  lands  of  the  United  States 
at  the  time  of  such  discovery  and  location,  and  that  such  lo- 
cation was  void;  and  prays  the  conrt  to  adjudge  that  the  loca- 
tion of  the  Sierra  Nevada  mining  claim  was  null  and  void. 
To  which  complaint  the  respondent  demurred,  and  alleged  as 
grounds  of  demurrer:  "That  the  plaintiff  herein  has  not  legal 
capacity  to  sue  in  this  action;  that  it  does  not  appear  from  said 
com|daint  that  the  plaintiff  has  any  right,  interest  or  adverse 
claim  upon  which  he  can  base  an  acUon  against  the  Sierra 
Nevada  Mining  Company,  by  reason  of  its  application  for  a 
patent  herein;  that  he  is  not  the  owner  of  any  lode,  vein  or 
surface  ground,  by  location  or  otherwise,  authorizing  him  to 
file  any  adverse  claim  herein,  or  to  maintain  any  action  upon 
any  pretended  adverse  claim."  "Z.  That  the  said  complaint 
does  not  stale  facts  sufficient  to  constitute  a  cause  of  action." 
It  is  contended  that  the  court  erred  in  sustaining  the  demurrer, 
and  a  reversal  of  the  judgment  entered  therein  is  now  asked. 

We  have  the  light  of  but  few  adjudicated  cases  to  aid  us  in 
an  investigation  of  this  subject.  We  are  satisfied,  however, 
from  an  examination  of  the  provisions  of  section  2333  of  the 
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Herised  Statutes  of  the  United  Statea,  that  it  was  the  inten- 
tion of  Congress  that  righta  might  be  secured  to  all  such  a» 
should  run  tunnels  for  the  derelopment  of  a  Tein  or  lode  pur- 
suant to  its  provisions,  and  to  aid  in  securing  such  rights  it 
irae  tiiere  raiacted  that  "loaations  on  the  line  of  such  tunnel 
of  veins  or  lodes  not  appearing  on  the  surface,  made  by  other 
parties  after  the  commencement  of  the  tunnel,  and  while  the 
same  is  being  prosecuted  with  reasonable  diligence,  shall  be 
invalid."  It  seems  evident  from  this  enactment  that  Congress 
intended  to  withdraw  from  exploration  for  lodes  not  appear- 
ing on  the  surface  so  much  of  the  public  domain  as  la;  upon 
tiie  line  of  such  tnnuel  and  to  reserve  such  for  the  benefit  of 
the  proprietor  of  the  tunnel  so  long  as  he  prosecuted  work 
thereon  with  reasonable  diligence,  and  to  give  to  him  the  right 
of  poBsession  for  this  purpose.  True,  the  act  does  not  so  state 
in  direct  terms,  but  this  is  the  effect  of  its  prorisions,  and  any 
other  construction  would  but  imperfectly  protect  the  rights  of 
the  proprietor  of  the  tunnel.  The  rights  of  the  tunnel  locator 
being  created  by  statutory  enactment,  the  courts  should  be 
therefore  clothed  with  power  to  protect  such  rights,  and  we  are 
unable  to  see  how  they  can  be  fully  protected  but  by  permit- 
ting such  locator  to  avail  himself  of  the  provisions  of  sectioQ 
2336.  Doubtless  it  was  the  legislative  will  that  he  should 
have  such  privil^^  Such  b^ng  the  cas^  we  must  hold  that 
&  tunnel  location  constitutes  a  mining  claim  within  tiio  mean- 
ing of  the  statute,  as  was  held  by  Commissioner  Kirkwood  in 
his  opinion  of  December  12,  1881  (Dea  Dep.  Int.  594),  and 
that  it  is  such  a  claim  as  may  be  asserted  and  protected  under 
the  prorisions  of  section  2326  of  the  Revised  Statutes  of  the 
United  States,  and  the  act  amendatory  thereof.  While  this 
appellant  would  have  no  right  under  his  complaint  to  have  a 
patent  issued  to  him  since  he  does  not  daim  to  have  discoT* 
ered  any  vein  or  lode,  yet  we  think  he  has  the  right  of  posses- 
sion for  prospecting  purposes  to  the  area  in  dispute,  and  to 
show  that  respondent's  location  was  made  upon  the  line  of  his 
tunnel.  The  act  of  March  3,  1881,  provides  what  shall  be  dons 
when  neither  party  shows  title  to  the  ground  in  conflict. 

The  jui^gment  of  the  district  court  is  therefore  reversed,  and 
tlie  cause  remanded  for  further  proceedings  according  to  law. 

Buck  and  Broderick,  JJ.,  concur. 
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(Febnuty  27,  IBSS.) 

TERRITORY  v.  EVANS. 
[17  Pac.  130.] 


wiLi.  SI  BuBTAiRBD. — In  detemuning  the  offence  charged  in  an 
indictment,  all  parta  of  the  instmrnent  will  be  considered  togetiier, 
and  if  from  the  whole  it  appeara  that  a  crinia  la  aufflcientlf  at 
l^ed,  it  will  be  emtained. 

InaratJcnoNa  Biqcestid. — In  criminal  prosecutiona,  aa  In  othv 
aetiona,  inatmctioni  to  the  jury  mutt  be  baaed  upon  aoma  eri- 
^enca  in  the  case.  U  they  do  not,  when  raquaatad,  they  ahonld 
be  refuaed. 

Baiu — Ir  OivxH  FOX  MtjaoEB  is  Fibbt  Diok^  will  Sustuk 
VcBDici  FOB  BaooifD  Disbke: — An  inatruction  to  the  jurj,  upoa 
which  defendant  ii  convicted  of  murder  in  the  weond  degree* 
though  objectionable  aa  defining  murder  in  the  flrat  dtgtte,  is 
•ufBcient  to  nutala  tba  verdict  aa  found. 

BcmviNa  InerBucnon — Wbotx  Chabok  to  Jubt  wuj.  bk  Con- 
BiDEBED. — In  reviewing  alleged  eriort  on  appeal  from  a  judg- 
ment In  a  criminal  oaat^  wfaare  objection  la  mada  to  apaelfie  b- 
atmctiona,  the  entire  charge  will  be  conaidered  together,  and  if  It 
fairly  and  correctly  preeenta  the  law  bearing  upon  the  laauaa 
tried,  the  appellato  court  will  not  diaturb  the  judgment. 

FmanicPTioiis. — Preaumptlona  are  in  favor  of  the  dedalon'  of  tba 
court,  and  where  a  ravMraal  of  a  judgment  ia  aought  on  tha 
ground  of  error,  ihe  ruling  of  the  court  will  be  auatained  unleaa 
■uffident  facta  appear  In  the  record  to  show  that  error  wa«  eom- 
mittad. 

(SylUbua  l^  the  ooort) 

APPEAL  from  DiBtrict  Court,  Lemhi  Coimty. 

Charles  A.  Wood,  for  Appellant. 

When  a  known  felon;  is  attempted  npon  the  person,  be  It 
to  rob  or  kill,  the  party  assaulted  may  repel  force  by  foroe, 
and  any  person  present  may  interpose  to  prevent  mischief,  and 
if  death  enenes,  the  party  so  interfering  will  be  justified.  In 
such  cases  nature  and  social  duty  co-operate.  (Commonwealth 
V.  Self  ridge,  Horr.  &  Thomp.  30;  1  Bishop's  Criminal  Law, 
sec.  851;  Pond  v.  People,  Horr.  &  Thomp.  sec.  814;  Dill  v. 
State,  Horr.  &  Thomp.  sec.  738;  Crimes  and  Punishment  Act, 
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8ec8.  25,  30.)  It  is  not  necessary  that  the  danger  should  be 
actual;  simply  apparent.  (1  Bishop's  Criminal  Law,  305,  and 
Dotes;  Archibald's  Criminal  Law,  221;  1  Wharton's  CrimioEl 
Law,  405,  488,  489;  Crimes  and  Punishment  Act,  sec.  26; 
Maker  v.  People,  Horr.  &  Thomp.  290.)  Whatever  a  man 
may  lawfully  do  in  defending  himself  he  may  lawfully  do  in 
defending  another.     (State  v.  Westfall,  3  Am.  Cr.  Rep.  343.) 

B.  Z.  Johnson,  Attorney  General,  and  James  H.  Hawley, 
for  the  Territory. 

No  person,  even  if  an  officer,  is  justified  in  taking  life,  un- 
less the  absolute  necessity  exists.  Ko  person  can  lawfully 
take  life  to  prevent  the  commission  of  a  misdemeanor,  or  to 
effect  the  capture  or  prevent  the  escape  of  one  who  has  com- 
mitted a  misdemeanor.  (3  Bishop's  Criminal  Law,  630  et 
seq.;  3  Wharton's  Criminal  Law,  1031.)  If  a  person  inter- 
feres in  an  ailray  with  a  view  to  keep  tiie  peace,  and  not  to 
take  any  particular  one's  part,  he  may,  if  absolutely  neces- 
sary, kill,  in  order  to  preserve  his  own  life  or  that  of  a  party 
thereto;  but  if  he  runs  in,  and  takes  the  part  of  one  party  to 
the  affray,  it  will  be  manslaughter.  (1  Bussell  on  Crimes, 
898;  2  Wharton's  Criminal  Law,  1039;  1  East  P.  C.  291;  1 
Hawkins*  Fleas  of  the  Crown,  98.)  And  if  he  interferes,  and 
kills  with  malice,  it  will  be  murder.  (Wharton  on  Homicide, 
444.)  Mere  threats  or  abusive  language  will  not  justify  an 
interference,  nor,  in  case  of  death,  will  they  reduce  the  crime 
from  murder  to  manslaughter.  {Johnson  v.  State,  27  Tex. 
768 ;  Staffer  v.  State,  Horr.  &  Thomp.  232.)  If  a  defendant 
justifies  on  the  ground  that  the  act  was  necessarily  committed 
in  lawfully  preserving  the  peace,  as  where  he  interferes  to  pre- 
vent A  from  taking  the  life  of  B,  and  to  that  end  kills  A,  he 
must  show,  to  establish  a  defense,  not  that  he  had  reasonable 
ground  to  believe  that  the  act  was  necessary,  but  that  it  was 
actually  necessary,  and  that  he  had  no  other  way  to  prevent  the 
execution  of  the  felony.  (People  v.  Coh,  4  Park.  Or.  Eep.  36.) 
Where  the  evidence  shows  the  accused  was  not  forced  to  take 
the  life  of  deceased  to  save  his  own  life  or  limb  from  serious 
peril,  an  instruction  which  ignores  the  e:icuBe  of  self-defense 
ifl  not  erroneous.     (Taylor  v.  State.  48  Ala.  ISO.)     When  there 
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is  no  evidence  of  jiiBtiiication  of  a  homicide,  it  ie  not  error  to 
tell  the  jury  that  the  law  of  jmtification  is  not  applicable. 
(Parker  v.  State,  31  Tei.  132.) 

mrCK,  J. — The  defendant  was  indicted,  tried  and  convicted 
of  murder  in  the  second  degree,  at  the  April  term,  1888,  of 
the  district  court,  third  judicial  district,  in  the  county  of  Lemhi, 
and  comes  into  this  court  on  an  appeal  from  the  judgment. 

The  first  point  made  by  appellant  in  his  brief  is  that  the 
indictment  does  not  allege  the  crime  of  murder.  The  charging 
part  of  the  indictment  is  as  follows:  "That  the  said  Charles 
Evans,  on  the  eleventh  day  of  November,  A.  D.  188S,  did  un- 
lawfully, willfully,  deliberately,  premeditatedly,  feloniously, 
and  of  his  malice  aforethought,  in  and  upon  one  James  Mc- 
Kee,  malce  an  assault,  and  that  the  said  Charles  Evans  a  cer- 
tain pistol  then  and  there  loaded  with  powder  and  leaden  bul- 
lets, which  said  pistol  he,  the  said  Charles  Evans,  in  his  hands 
then  and  there  had  and  held  at  and  against  t^e  said  James 
McKe^  then  and  there  unlawfully,  willfully,  deliberately,  pre- 
meditatedly, feloniously,  and  of  his  malice  aforethought,  did 
shoot  of!  and  discharge,  and  that  the  said  Charles  Evans,  with 
the  leaden  bullets  aforesaid,  by  means  of  shooting  off  and  dis- 
charging the  said  pistol  so  loaded,  to,  at,  and  against  the  said 
James  ItcKee,  as  aforesaid,  did  then  and  there  unlawfully, 
willfully,  deliberately,  premeditatedly,  felonloosly,  and  of  Ms 
malice  aforethought,  strike,  penetrate,  and  wound  the  said 
James  McKee,  giving  him,  the  said  James  McKe^  as  aforesaid, 
one  mortal  wound,  of  which  mortal  wound  the  said  James  Mc- 
Kee  did  die.  And  bo  the  jurors  aforesaid,  upoo  their  oaths 
aforesaid,  do  charge  and  say  that  the  said  Charles  Evans  tiie 
said  James  UcKee,  in  manner  and  form  aforesaid,  then  and 
there,  unlawfully,  willfully,  deliberately,  premeditatedly,  felo- 
niously, and  of  his  malice  aforethought  did  kill  and  murder," 
etc  The  feloniouB  and  malicious  intent  herein  charged  in 
terms  qualifies  and  characterizes  the  striking,  penetrating,  and 
wounding  of  the  deceased,  McKee,  and  does  not  in  tcnns  charge 
tjbat  the  wound  was  intentionally  and  feloniouely  mortal. 

The  appellant^  in  his  brief,  urges  the  proposition  that  "un- 
der QUI  statute  there  must  be  an  intention  to  kill,  or  the  crime 
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will  not  be  murdei."  Under  our  Penal  Code,  aa  it  existed  in 
April,  1887,  the  time  when  the  indictment  was  found  (Re- 
vised Laws,  323,  sec,  15),  murder  waa  the  unlawful  killing  of 
a  human  being  with  malice  aforethought,  either  express  or  im- 
plied. Section  21  of  the  same  statute,  page  324,  provides  also:: 
"That  involuntary  manslaughter  shall  consist  in  the  killing  of 
a  human  being  without  any  intent  to  do  so,"  etc,  "provided^ 
that  when  such  involuntary  kilUng  shall  happen  in  the  commis- 
sion of  an  unlawful  act  which,  in  its  consequences,  naturally 
tends  to  destroy  the  life  of  a  human  being,  or  is  committed 
in  the  prosecution  of  a  felonious  intent,  the  offense  shall  be- 
deemed  and  adjudged  to  be  murder."  The  indictment  in  the- 
case  at  bar  charges  the  wounding,  striking,  and  penetrating- 
of  James  McEee  with  leaden  bullets,  and  with  malice  afore- 
thought, of  which  wound  the  said  McKee  died.  The  wound- 
ing is  charged  to  be  with  felonious  intent,  and,  if  so,  the  killing 
under  the  statute  referred  to,  is  murder,  even  without  the  in- 
tent to  IdlL  It  is,  however,  urged  by  appellant  that  the  indict- 
ment does  not  charge  murder.  The  books  contain  various- 
statements  as  to  how  an  indictment  should  be  drawn,  and  dif- 
ferent authors  divide  it  into  different  parts.  Our  statute- 
(section  7G32)  defines  it  to  be:  "An  accusation  in  writing  pre- 
sented by  a  grand  jury  to  a  competent  court,  charging  a  per- 
son with  a  pubhc  offense,"  and  provides  that  it  must  contain: 
"1.  The  title  of  the  action — specifying  the  name  of  the  court 
and  the  names  of  the  parties;  and  2.  A  statement  of  the  acts- 
constituting  the  offense,  in  ordinary  and  concise  language,  and 
in  such  manner  as  to  enable  a  person  of  common  understand- 
ing to  know  what  is  intended."  If  this  is  done,  the  defendant 
cannot  complain.  The  order  in  which  it  is  done  is  not  one- 
of  the  essential  elements  of  the  indictment.  It  is  claimed  by- 
appellant  that  the  averments  in  what  is  often  designated  as- 
the  "conclusions"  of  the  indictment  cannot  be  construed  in. 
connection  with  the  allegations  in  the  charging  part.  That 
portion  of  the  indictment  known  as  the  "conclusions"  is  not 
necessary,  and  is  placed  there  or  not,  as  the  taste  of  the  pleader 
may  dictate.  We  think,  when  it  is  used,  it  may  reasonably  b» 
construed  with  the  other  portions  of  the  indictment.  This^ 
we  think,  is  the  general  understanding  of  grand  juries.     Ths 
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indictment,  constmed  together,  charges  the  crime  of  murder 
in  the  second  degree,  under  the  adjudicationB  of  this  court,  in 
People  V.  O'Callaghan,  ante,  p.  156,  9  Pac,  414;  and  we  see 
no  reason  for  changing  that  decision. 

The  other  specificationB  of  error  urged  by  appellant  are  to 
the  instructions  of  the  court  given,  and  to  those  requested  and 
refused.  There  were  eeyen  instructiona  asked  by  defendant 
and  refused,  to  which  refusal  exceptions  were  taken.  Of  these 
the  fourth  is  disposed  of  by  our  ruling  on  the  sufficiency  of 
the  indictment.  The  third,  sixth  and  seventh  are  based  upon 
threats  claimed  to  have  been  known  to  defendant,  and  to  knowl- 
edge of  the  character  of  the  parties  Lyon  and  McKee,  and  to 
a  certain  assault  alleged  to  have  been  made  upon  the  witness 
Lyon  upon  a  trial  not  cfHinected  with  the  assault  and  homicide 
set  out  in  the  indictment.  The  bill  of  exceptions  contains 
no  evidence  whatever  as  to  these  threats,  or  the  character  of  the 
parties  Lyon  or  McKee,  or  the  assault  upon  the  trial.  It 
does,  however,  state  that  it  contains  so  mnch  of  the  evidence 
as  is  necessary  to  explain  the  mUngs  and  decisions  of  the  court 
in  the  trial  of  the  casa  It  is  well  estabhshed  that  the  instruc- 
tions should  be  based  upon  the  evidence  in  the  case,  and  the 
presumption  is  in  favor  of  the  mlisg  of  the  court.  There 
appears  in  the  record  no  evidence  to  justi^  these  instructions, 
and  we  do  not  consider  it  necessary  to  consider  them,  for,  if 
correct  as  abstract  principles  of  law,  they  do  not  appear  by 
the  record  to  be  founded  on  any  evidence  in  the  case.  {Peo- 
ple V.  Cochran,  61  CaL  548;  People  v.  Smith,  59  Cal.  865; 
People  V.  Dick,  32  CaL  313.) 

The  first  instruction  asked  by  appellant  is  as  follows:  "If 
the  jury  believe  from  the  evidence  that,  on  the  occasion  that 
James  McKee  received  his  mortal  wound,  the  defendant  had 
reason  to  beUeve,  and  did  believ^  that  McEec  and  Lyon  were 
about  to  take  the  Ufe  of  Caleb  Davis,  or  to  do  him  some  great 
bodily  harm,  and  that  there  was  no  other  means  to  prevent  it, 
he  would  be  justified  in  killing  McKee,  even  if  it  should  be 
shown  that  he  was  mistaken  in  his  belief."  The  second  in- 
struction asked  by  the  defendant  and  refused  is  as  follows: 
"If  the  jury  believe,  from  the  evidence,  that  on  the  occasion 
that  James  McKee  received  Ms  mortal  wound,  the  defendant 
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Iiad  reason  to  believe,  and  did  believe,  that  McEee  and  LyoD 
were  about  to  take  the  life  of  Caleb  Davis,  or  to  do  him  eoms 
great  bodily  harm,  and  that  he,  the  said  defendant,  was  pre^ 
ent  and  had  the  means  and  ability  to  prevent  the  same,  he 
would  have  been  criminally  liable  if  he  had  not  used  every 
necessary  means  in  his  power  to  protect  the  life  and  person  of 
the  said  Caleb  Davis."  These  two  instmctionB  may  properly 
be  considered  together.  There  is  no  pretense  that  the  defend- 
ant was  a  peace  officer  in  the  discharge  of  his  otBcial  duty  at 
the  time  of  the  homicide.  While  it  is  stated  in  some  aathori> 
ties  that  a  private  citizen  may,  under  some  circumstances,  in> 
terfere  to  prevent  a  felony,  and  if,  in  so  doing,  he  kill  the 
wrongdoer,  the  law  will  justify  the  homicide  ( i  Archiuaiu  s 
Criminal  Pleading  and  Practice,  805;  Wharton  on  Homicide, 
eec.  533;  2  Wharton's  Criminal  Law,  1039;  1  Busaell  <m. 
Grimes,  *670;  1  East  P.  C.  fiS;  1  Hale'a  Pleas  of  th« 
Crown,  481),  yet  it  is  argued  that  the  one  whom  he  sedn 
to  protect  most  be  an  innocent  party.  A  private  citizen  cannot 
thus  interfere  between  two  persons,  both  of  whom  are  ia.  the 
wrong,  and  slay  one  to  save  the  other.  The  instmctionB  should 
have  been  bo  drawn  as  to  submit  to  the  jury  not  merely  the 
question  of  the  necessity  of  killing  M cKee,  but  also  as  to  whether 
Davis  himself  was  an  innocent  party  in  the  affray,  and  whether 
he  had  done  all  he  could  to  avoid  the  encounter.  Ab  sub* 
mitted  to  the  court,  the  instructions  were  likely  to  limit  the 
inquiry  of  the  jury  simply  to  the  necessity  of  killing  UcKee 
to  save  Davis,  while,  had  the  other  questiona  been  submitted 
to  the  jury,  they  might  have  found  that  Davis  was  the  wrong- 
doer, and  that  McKee  should  have  been  protected  instead  of 
Davis.     We  think  these  instructions  rightly  refused. 

Appellant  excepts  to  the  first,  fourth,  and  seventh  infitroc- 
tions  requested  by  the  prosecution.  The  first  ia  a  quotation 
from  our  statute  defining  murder  and  manslaughter,  with  in- 
struction  to  the  jury  to  find  the  defendant  guilty  of  one  of 
those  two  offenses,  or  not  guilty.  We  think  it  justified  by  the 
evidence.  The  fourth  instruction  is  as  follows:  "The  jury 
are  instructed  that,  while  the  law  requires,  in  order  to  consti- 
tute murder,  that  the  killing  shall  be  willful,  deliberate,  and 
lirenioilitated,  still  it  does  not  fequire  that  the  willful  intent. 
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deliberation,  or  premeditation  eball  exist  for  any  length  of  time 
before  the  crime  ie  committed.  It  is  sufficient  if  there  vas  » 
design  or  det«nm nation  to  kill  distinctly  formed  in  the  mind 
at  any  moment  before  or  at  the  time  the  pistol  waa  fired ;  and 
in  this  case,  if  the  jnry  believe,  from  the  evidence,  beyond  s 
reasonable  doubt,  that  the  defendant  feloniously  shot  and  killed 
the  deceased,  as  charged  in  the  indictment,  and  that  before, 
or  at  the  time,  the  pistol  shot  vas  fired,  the  defendant  had 
formed  in  his  mind  a  willful,  deliberate,  and  premeditated  de- 
sign or  purpose  to  take  the  life  of  deceased,  and  that  the  shot 
vas  fired  in  pursuance  of  that  design  or  purpose,  and  without 
any  justifiable  cause  or  legal  excuse  therefor,  as  explained  ia 
these  instructions,  then  the  jury  should  find  the  defendant 
guilty  of  murder  in  the  second  degree."  The  seventh  inBtru<>- 
tion  ia  aa  followe:  "The  jury  are  further  instructed  that  if, 
without  such  provocation  as  is  apparently  sufficient  to  excite 
irresistible  passion,  a  person  shoots  another,  and  by  such  shoot- 
ing occasions  death,  although  he  had  no  previous  malice  or  ill- 
will  toward  the  person  shot,  yet  he  is  presumed  to  have  bad 
such  malice  at  the  time  of  shooting,  and  the  person  shooting 
will  be  guilty  of  murder."  The  seventh  instruction  quoted  is 
Miniwrteti  bv  Instructions  to  Juries,  by  Sackett,  second  edi- 
tion, page  694,  section  37,  and  by  Johnson  v.  Commonwealth, 
24  Pa.  Bt.  387.  It  has  been  criticised  as  not  containing  the 
proper  definition  of  deliberation  and  premeditation.  In  this 
case,  however,  the  court  instructed  the  jury  to  find  only  for 
murder  in  the  second  degree.  The  instruction  undoubtedly  at 
least  defines  malice  aforethought,  and  would  sustain  a  verdict 
of  murder  in  the  second  degree.  "We  are  therefore  of  the  opin- 
ion that,  as  applied  to  the  case  at  bar,  the  defendant  has  no  cause 
of  complaint.  {Oardenheir  v.State,  6  Tex.  348;  People  v.Nichol, 
34  CaL  -ill;  People  v.  Ah  Kong,  49  CaL  6;  People  v.  Siloera 
59  Cal.  692;  People  v.  Messersmith,  61  Cal.  846.)  The  seventh 
instruction  is  sustained  by  Instructions  to  Juries,  by  Sackett, 
(second  edition,  page  694,  section  37).  It  is  criticised  by  appel- 
lant, on  the  ground  that  it  does  not  except  justifiable  or  excusa- 
ble homicide.  This  instruction  must  be  taken  in  connection  with 
the  others  given,  and  although  it  might  not  contain  the  pi'ecise 
accuracy  which  the  most  critical   pleader    might  desire,  yet, 
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if  taken  as  a  whole,  the  charge  is  substantially  correct,  and 
could  not  mislead  the  jury.  The  judgment  will  not  be  dis- 
turbed. (People  V.  Cleveland,  49  CaL  577;  People  v.  Clement- 
shaw.  69  Cal.  385;  People  v.  Salorae,  68  CaL  139;  People  v. 
Ye  Park,  63  CaL  204.) 

The  iuBtructions  carefully  explain  to  the  jury  the  Btatute 
afEecting  the  rights  of  defeBdant,  and  the  court  sees  no  rear 
Bonable  ground  of  complaint    Judgment  affirmed. 


(Februu7  27,  1SS8.) 

TBBKITOBY  t.  GUTHEIE. 
[17  Pm.  39.] 

IiTDicniinT — AcoESSABT. — By  our  aUtutes  all  perions  concerned 
in  the  coramiuion  of  a  felony,  whether  they  directly  commit  the 
act  constituting  the  offense,  or  aid  and  abet  In  its  eommiBuon,  are 
treated  as  prindpals,  and  should  be  proeecuted  and  punished 
aa  such,  yet  if  one  who  ia  in  fact  an  acceasary  before  the  fact  ia 
indicted  aa  atich,  this  ia  not  a  deleuM  of  which  the  accuaod  will 
be  heard  to  couiplaiii. 

JsBianiEni — Different  Coukts. — Under  our  practice,  the  indict- 
ment must  charge  but  one  offenae,  but  the  same  offeoaa  may  be 
■et  forth  in  different  forms  and  under  different  counts.  Held,  that 
the  indictment  charging  ona  defendant  aa  principal  and  tha  «tbv 
as  an  acceaaary  before  the  fact  ehargea  but  one  offense. 

CoNTiKUASCE — ArriOAVii — AoHisstoN. — Where,  in  a  criminal  ac- 
tion, the  defendant  appliea  for  a  continuance  on  the  ground  of 
abaent  witneseea,  and  the  prosecution  admits  that  the  witaetaea, 
if  preaent,  would  teatify  to  the  facts  as  stated  in  the  affidavit,  and 
that  such  evidence,  if  proper,  be  considered  aa  actually  given,  the 
affidavit  thereby  becomes  evidence,  but  not  concluaive  of  its  con- 
tent*, and  it  is  not  error  for  the  court  after  such  admission  to 
deny  the  oontinuanoe. 

JUDOUEKT — Vom  Skntkbci — COBBECnON. — Where  the  indictraent  ia 
good  and  Qo,errar  appearing  on  the  trial,  but  the  sentence  ia  void 
for  uncertainty,  the  appellate  court  may  renurnd  the  case  to  the 
court  below,  with  directiona  to  enter  a  proper  judgment  upon  tin 
verdict. 

(Syllabua  1^  the  court.) 
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APPEAL  from  District  Court,  Nez  Perces  County. 

Frank  Ganahl,  James  H.  Hawley  and  Albert  Hagan,  for 
Appellant. 

It  is  competent  to  show  bias  and  prejudice  on  the  part  of 
a  witness,  that  the  jury  may  scrutinize  and  perhaps  discredit 
his  testimony.  (Roscoe's  Criminal  Evidence,  181,  182 ;  1 
Greenleaf  on  Evidence,  450;  State  v.  Dee,  14  Minn.  35  (Gill. 
87) ;  State  v.  Tosney,  26  Minn.  263,  3  N.  W.  345.)  Whore 
an  accusation  against  a  person  includes  an  oSense  of  an  in- 
ferior degree,  the  jury  may  discharge  the  defendant  of  the 
higher  crime,  and  convict  him  of  the  inferior  one;  and  hence 
it  is  within  the  province  of  the  jury  to  convict  of  an  aRsault 
only,  although  the  indictment  charges  an  assault  with  intent 
to  murder,  or  an  assault  with  a  deadly  weapon.  (1  Chitty  on 
Criminal  Law,  638;  Kev.  Stata.,  sec.  7859;  Stewart  v.  Utaie, 
6  Ohio,  241;  Givena  v.  State,  6  Tex.  343;  (lardisnheir  v.  State, 
6  Tex.  348;  2  Archibald's  Criminal  Pleading  and  Practice, 
74,  75;  2  Wharton's  Criminal  Law,  1280;  1  Wharton's  Crim- 
inal Law,  385  et  aeq.,  565.)  The  judgment  is  a  line 
or  imprisonment,  not  a  fine  and  imprisonment;  and  for 
that  reason  is  void  as  to  the  im prison nient.  i  i,j-  ;vf;(.' 
Baldivin,  60  CaL  432;  Ex  parte  Ah  Cha,  40  Cal.  427.) 
The  judgment  in  case  a  default  is  made  in  the  payment 
of  a  fine  imposed  must  direct  imprisonment  for  payment  of 
fine  until  paid,  at  a  certain  rate  per  day.  (Ex  parte  Ellis,  54 
Cal.  204;  Ex  parte  Chin  Yan,  60  Cal.  78.)  A  party  iMegally 
arrested  has  the  right  to  resist,  and,  if  death  ensues,  he  is  at 
most  guilty  of  manslaughter.  (Noles  v.  State.  Horr.  & 
Thomp.  697  et  seq.) 

Richard  Z.  Johnson,  Attorney  General,  for  the  Territory. 

Granting  and  refusing  continuances  rests  very  much  in  the 
discretion  of  the  court  below,  and  it  is  only  in  cases  where 
that  discretion  has  been  abused  that  this  court  will  reWew  the 
action  of  the  lower  court.  (People  v.  Gaunt,  33  Cal.  157,  158; 
People  V.  Walter,  1  Idaho,  386.)  Though  the  jury  may  con- 
vict of  the  lesser  offense,  the  court  is  not  bound  to  instruct 
them  as  to  the  lesser  ottense,  or  that  they  may  convict  of  the 
Idaho,  Vol.  2—29 
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lesser  offense,  when  there  ie  no  evidence  to  support  such  a  ver- 
dict {Feoph  V.  Byrnes,  30  Cal.  206;  People  v.  Ah  Kong, 
49  Cal.  6;  People  v.  Estrada,  49  Cal.  171;  People  v.  yWelch, 
49  Cal.  174.)  No  inatruction  should  be  given  which  is  not 
logically  deducible  from  the  evidence.  {People  v.  Sanchez.  84 
CaL  28;  People  v.  Beat,  39  CaL  690;  People  v.  Atherton,  61 
Cal.  498.)  The  presumption  ihat  the  officer  did  his  duty  in 
making  the  arrest  is  no  more  in  conflict  with  the  presumption 
of  innocence  to  which  a  defendant  is  entitled  on  his  trial  than 
is  the  presumption  of  the  regularity  of  judicial  proceedings, 
or  of  malice,  or  from  guilty  poseesaion,  or  from  motive,  or 
from  flight,  or  any  one  of  the  thousand  other  presumptions 
that  may  confront  the  accused.  (Wharton's  Criminal  Evi- 
dence, sees.  833,  836,  836;  People  v.  Smith,  59  Cal.  365;  Slate 
V.  Howard,  10  Iowa,  101 ;  Commonweallh  v.  Fotvler,  10  Mass. 
293;  3  RuEsell  on  Crimes,  820,  and  note;  1  Bishop's  Criminal 
Procedure,  3d  ed.,  sec.  1131;  IjBWSon's  Presumptive  Evidence, 
63.)  The  extent  of  the  imprisonment  is  fixed  and  declared 
by  the  statute,  and,  when  the  defendant  has  been  imprisoned 
the  required  length  of  time,  he  is  entitled  to  be  discharged. 
{Jackson  v.  Boyd,  53  Iowa,  636,  6  N.  W.  734;  4  Criminal  Law 
Slagazine,  p.  841,  sec  34.) 

BRODERICK,  J.— At  the  October,  1887,  term  of  the  dis- 
trict court  for  Shoshone  county,  Uathew  Guthrie  and  Ter- 
rence  B.  Guthrie  were  jointly  indicted  for  an  assault  upon 
Thomas  F.  Handly,  with  intent  to  commit  murder.  Separate 
motions  were  interposed  to  set  aside  the  indictment,  on  account 
of  some  alleged  irregularity  in  summoning  and  impaneling 
the  grand  jury.  These  motions  were  overruled,  and  the  de- 
fendants pleaded  not  guilty.  Separate  trials  were  ordered. 
The  defendants  then  applied  for  a  change  of  venue,  which  mo- 
tion was  granted,  and  the  cases  were  transferred  to  Nez  Percea 
county  for  trial.  At  the  December,  1887,  term  of  Uez  Perces 
county,  a  trial  wcb  had,  and  Terrence  B.  Guthrie  was  found 
guilty  "of  an  assault  with  a  deadly  weapon  likely  to  produce 
great  bodily  injury."  Motions  were  made  for  a  new  trial,  and 
for  an  arrest  of  judgment,  and  were  by  the  court  overruled, 
and  the  following  judgment  was  rendered :  "It  is  therefore  con- 
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Bidered,  and  the  judgment  of  the  court  is  declared  to  be,  that 
you,  Terrence  B.  Guthrie,  pay  a  fine  of  $1,000,  and  that  you 
be  taken  into  custody  by  the  sheriff  of  Nez  Percea  county,  and 
taken  from  this  couri;  to  the  county  jail  of  Nez  Percea  county, 
Idaho  territor}',  and  thence,  unless  said  fine  be  sooner  paid, 
within  thirty  days,  to  the  territorial  prison,  in  Ada  county, 
.  territory  of  Idaho;  and  that  you  be  confin&d  in  said  prison, 
at  hard  labor,  until  said  fine  be  paid,  not  exceeding  two  years 
from  the  date  of  this  sentence,  and  upon  the  pas^nent  of  said 
fine  you  be  released  from  said  custody  and  confinement,"  From 
this  judgment,  and  the  order  denying  a  new  trial,  the  defend- 
ant Terrene*  B.  Guthrie  appealed  to  this  court.  The  record 
is  voluminous,  and  counsel  for  appellant  ha?e  specified  thirty 
alleged  errors  in  the  transcript.  From  an  examination  of  the 
record,  we  are  satisfied  many  of  these  assignments  are  not  of 
sufficient  interest  to  justify  any  further  consideration  of  them, 
it  is  claimed,  first,  that  the  indictment  is  not  sufficient  to 
sustain  a  conviction  against  the  appellant,  that  the  facts  stated 
therein  do  not  constitute  a  public  offense,  and  that  the  mo- 
tion in  arrest  of  judgment  should  have  been  sustained.  The 
defendants  were  indicted  jointly ;  Mathew  being  charged  with 
an  assault  with  a  pistol,  etc.,  with  int«nt  to  murder,  and  Ter- 
rence B.,  the  appellant,  being  charged  as  accessary.  Section 
7697  of  the  Bevised  Statutes  abolishes  all  distinction  between 
an  accessary  before  the  fact  and  a  principal,  and  provides  that 
"all  persons  concerned  in  the  commission  of  a  felony,  whether 
they  directly  commit  the  act  constituting  the  ofEense,  or  aid 
and  abet  in  its  commission,  though  not  present,  shall  hereafter 
be  prosecuted,  tried,  and  punished  as  principals,  and  no  other 
facts  need  be  alleged  in  any  indictment  against  such  an  acces- 
sary than  are  required  in  an  indictment  against  his  principaL" 
I'he  contention  is  that,  by  reason  of  this  statute,  one  cannot 
be  indicted  as  an  accessary.  We  cannot  agree  with  this  view. 
The  last  clause  of  tiie  statute  quoted  says:  "No  other  facts 
need  be  alleged  in  any  indictment  against  such  an  accessary 
than  are  required  in  an  indictment  against  his  principal."  It 
is  true  the  statute  makes  an  accessary  before  the  fact  a  prin- 
cipal, and  it  is  wholly  unnecessary  to  charge  the  accused  in 
any  other  form  than  as  principal j  but,  if  the  grand  jury  does 
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charge  one  who  is  in  fact  bd  accessary  before  the  fact  as  such, 
the  effect  is  simply  to  inform  him  more  clearly  of  what  he 
must  defend  against,  and  therefore  it  is  not  a  defect  of  which 
he  can  be  beard  to  complain,  .  The  supreme  court  must  give 
judgment  without  regard  to  technical  errors  or  defects  which 
do  not  affect  substantial  rights.  (Rev.  Stats.,  sec.  8070.)  We 
do  not  mean  to  assert  that  this  is  tHe  better  course,  but  only 
that  the  defendant  was  not  prejudiced  by  this  form  of  charging 
the  offense.  Indeed,  we  think,  when  the  statute  clearly  pro- 
Tides  what  shall  be  a  sufficient  pleading,  that  it  is  always  bet- 
ter that  the  statute  should  be  closely  followed. 
'  It  was  said,  on  the  argument,  that  the  indictment  charges 
two  offenses.  We  do  not  think  it  is  open  to  this  objection.  It 
is  true  the  statute  provides  that  the  indictment  must  chargs 
but  one  offense,  but  the  same  offense  may  be  set  forth  in  different 
forms,  and  under  different  counts.  (Rev.  State.,  sec.  7681.) 
The  rule  established  by  this  statute  is  not  violated  by  setting 
forth  the  same  offense  in  different  forms;  and  this  is  all  that 
is  herein  done. 

The  case  was  set  for  trial  on  the  15th  of  December,  and  when 
called,  the  defendants,  by  their  counsel,  moved  for  a  postpone- 
ment of  the  trial,  on  the  ground  of  absent  witnesses,  and  sup- 
ported the  motion  by  their  joint  affidavit.  The  motion  was 
overruled,  and  an  exception  taken.  The  record  shows,  how- 
ever, that  an  attachment  for  the  absent  witnesses  was  at  once 
issued,  and  that  the  appeHant  was  not  put  upon  hie  trial  until 
December  21st.  The  motion  for  postponement  was  then  re- 
newed, upon  the  affidavit  theretofore  presented,  but  no  further 
showing  was  made  or  offered.  The  prosecution  admitted  that 
one  ot  the  absent  witnesses  would,  if  present,  testify  to  the 
matters  and  facts  as  stated  in  the  affidavit,  and  thereupon  the 
court  overruled  the  motion.  It  is  conceded  that  the  testimony 
of  this  witness  was  material  to  the  defense.  An  application 
for  a  continuance  is  addressed  to  the  sound  judicial  discretion 
of  the  court,  and  appellate  courts  have  uniformly  refused  to 
disturb  a  ruling  on  such  questions,  unless  it  appears  that  there 
was  an  abuse  of  discretion.  In  this  case,  after  looking  into 
the  .whole  vtcord,  we  an-  satisfied  there  was  not  a  sufficient 
showing  of  diligence  on  the  part  of  the  defendant,  and  hence 
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there  was  no  abufie  of  discretion  in  ovemiling  his  motion. 
(People  V.  Walter,  1  Idaho,  386.)  Bat  it  is  urged,  on  be- 
half of  appellant,  that,  pending  an  application  for  a  contin- 
uance, the  admiesioQ  by  the  proeecution  in  a  criminal  case  that 
an  absent  witness  would  testify  to  certain  facts  if  he  were  pres- 
int,  if  an  admission  that  the  facts  set  forth  in  the  affidavit  used 
in  support  of  the  motion  are  true;  and  we  are  referred  to 
People  V.  Diat,  6  CaL  249,  as  supporting  this  rule.  Our  stat- 
ute makes  the  rule  of  evidence  in  civil  actions  applicable  to 
criminal  actions,  except  as  otherwise  prgvided  in  the  code. 
(Bev.  Stats.,  sec.  7864.)  Section  4372  of  the  Revised  Statutes 
establishes  the  rule  for  a  continuance  upon  the  ground  of  the 
absence  of  evidence,  and,  among  other  things,  says :  "The  court 
may  also  require  the  moving  party  to  state,  upon  affidavit,  the 
evidence  which  he  expects  to  obtain;  and  if  the  adverse  party 
thereupon  admit  that  such  evidence  would  be  given,  and  that 
it  be  considered  as  actually  given,  on  the  trial,  or  offered  and 
overruled  as  improper,  the  trial  must  not  be  postponed."  We 
think  it  would  be  a  strained  construction  of  this  statute 
to  hold  that  when,  under  it,  a  party  makes  the  admission,  to 
avoid  the  expense  and  delay  incident  to  a  continuance,  he 
thereby  admits  the  absolute  truth  of  the  evidence  set  out  in 
the  affidavit.  Such  a  construction  was  certainly  not  in  the 
contemplation  of  the  legislature,  nor  do  we  think  it  supported 
by  any  well-conBidered  authority.  We  think  the  correct  rule 
is  that,  when  the  admission  is  made,  the  affidavit  becomes  evi- 
dence, but  not  conclusive  of  its  contents.  (Wharton's  Crim- 
inal Pleading  and  Practice,  sec.  645 ;  State  v.  Mooney,  10  Iowa, 
50G;  King  v.  Commonwealth.,  8  Ky.  Law  Uep,  778,  3  S.  W. 
4aO;  State  v.  Jewell.  90  Mo.  467,  3  8.  W.  77,  79;  Bogga  v.' 
Merced  Co.,  14  Cal.  358.) 

It  is  contended  that  the  court  erred  in  giving  to  the  jury,  of 
its  own  motion,  certain  instructions,  and  also  in  refusing  cer- 
tain others  asked  by  the  defendant.  The  record  shows  a  num- 
ber of  instructions  refused,  but  the  charge  given  was  full  and 
comprehensive,  and  was  warranted  by  the  evidence  in  the  case. 
We  have  failed  to  find  anything  in  the  charge  that  was  preju- 
dicial to  the  substantial  rights  of  the  defendant,  or  that  will 
warrant  a  reversal  of  the  judgment.     Objection  is  here  taken 
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to  some  remarks  of  the  judge  addressed  to  counsel  vhile  re- 
fusing instructions  presented  on  behalf  of  the  defendant;  but 
the  record  does  not  show  that  the  words  were  spoken  in  the 
presence  or  hearing  of  the  jury,  nor  were  the  remarks  excepted 
to  at  the  time  they  were  made. 

It  is  further  contended  that  the  judgment  as  pronounced 
is  void.  The  conviction  was  had  under  the  following  statute: 
"Sec.  6732,  Every  person  who  commits  an  assault  upon  the 
person  of  another  with  a  deadly  weapon  or  instrument,  or  by 
any  means  or  force  likely  to  produce  great  bodily  injury,  is 
punishable  by  imprisonment  in  the  territorial  prison  not  ex- 
ceeding two  years,  or  by  fine  not  exceeding  $5,000,  or  by  both." 
Several  objections  are  urged  against  the  judgment,  but  the  one 
most  strongly  insisted  upon  is  that,  when  the  court  imposes 
the  fine,  the  offense  must  thereafter  be  deemed  a  misdemeanor, 
and  that  the  defendant  could  not  be  inprisoned  in  the  terri- 
torial prison  by  reason  of  the  nonpayment  of  the  fine.  The 
following  statute  ia  cited:  "Sec.  6311.  A  felony  is  a  crime 
which  is  punishable  with  death,  or  by  imprisonment  in  the 
territerial  prison.  Every  other  crime  is  a  misdemeanor.  When 
a  crime  punishable  by  imprisonment  in  the  territorial  prison  is 
also  punishable  by  fine  or  imprisonment  in  the  county  jail,  in 
the  discretion  of  the  court,  it  shall  be  deemed  a  misdemeanor, 
for  all  purposes,  after  a  judgment  imposing  a  punishment  other 
than  imprisonment  in  the  territorial  prison."  It  seems  to  ua 
that  the  real  objection  to  this  judgment  is  its  uncertainty.  The 
language  is:  "That  you,  Terrence  B.  Guthrie,  pay  a  fine  of 
91,000,  and  that  you  be  taken  into  custody  by  the  sheriff  of 
Ifez  Perces  county,  and  taken  from  this  courtroom  to  the 
county  jail  of  Nez  Ferces  county,  Idaho  territory,  and  thence, 
unless  said  fine  be  sooner  paid,  within  thirty  days,  to  the  terri- 
torial prison  in  Ada  county,  territory  of  Idaho;  and  that  you 
be  confined  in  said  prison,  at  hard  labor,  until  said  fine  be  paid, 
not  exceeding  two  years  from  the  date  of  this  sentence,  and  that, 
upon  the  payment  of  said  fine,  you  be  released  from  said  cus- 
tody and  confinement."  Section  7994  provides  that  "a  judg- 
ment that  the  defendant  pay  a  fine  may  also  direct  that  he  be 
imprisoned  until  the  &ne  is  satisfied,  specifying  the  extent  of 
the  imprisonment,  which  cannot  exceed  one  day  for  every  two 
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dollarg  of  the  fine."  (See,  also,  Bev.  StaU.,  sec.  7238.)  "We 
are  not  satisfied  that  in  a  case  where  the  defendant  is  tried  and 
found  guilty  of  a  felony,  and  wherein  he  may  be  fined  or  im- 
prisoDed,  in  the  discretion  of  the  court,  he  may  not  be  im- 
prisoned in  the  territorial  prison  in  default  of  payment  of  the 
fine.  We  find  nothing  in  the  statute  that  forbids  it  in  such 
case.     (People  v.  War.  30  Cal.  117.) 

We  find  no  error  in  the  record  except  that  the  judgment  pro- 
nounced is  not  sufficiently  definite,  and  for  this  reason  the 
judgment  is  vacated,  and  the  case  is  hereby  remanded  to  the 
conrt  below,  not  for  a  new  trial,  but  with  direction  to  pro- 
nounce such  judgment  upon  the  verdict  as  may  seem  proper. 
{Reynolds  v.  United  Slates.  98  XJ.  S.  168;  People  v.  Oozad,  1 
Idaho,  167;  People  v.  O'Callaghan,  ante,  p.  166,  9  Pac.  414.) 
It  ia  BO  ordered. 


Hays,  C.  J.,  and  Bucl^  J.,  concurring. 


(Uarcb  «,   1888.) 

WASHINGTON  AND  IDAHO  KAILWAT  COMPANY  t. 
COEUB  jyALENE  RAILWAY  AND  NAVIGATION 
COMPANY   EP  AL. 

[17  Pac  142.] 
bJCNcnoK— BiscBEnoH  ov  Ck>[jBT.— -The  grantiag  of  ■  prelimliiarr 
injunction  resting  in  the  sound  discretion  ot   the  court,   the  ap- 
pellate  court  wilt  not  disturb  the  tune  where  there  ia  no  ahustt 
ol  discretion. 

(Syllabus  bj  the  court.) 

,-  APPEAL  from  District  Covirt,  Shoshone  County. 

W.  B.  Heybum  and  J.  T.  Morgan,  for  Appellant. 

The  lands  or  right  of  way  of  one  railroad  company  cannot  be 
taken  as  a  right  of  way  by  another  railroad  company,  except 
for  mere  crossings,  and  then  only  for  crossing  purposes,  and  not 
for  exclusive  occupancy.  {Cake  v.  BaHrvad  Go.,  87  Pa.  St. 
307;  Pennsylvania  H.  Co.'s  Appeal.  93  Pa.  St.  150;  In  re  City 
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of  Buffalo.  68  N.  Y.  167;  In  re  New  York  Cent.  R.  R.  Go... 
77  N.  Y.  248;  In.  re  New  York  etc.  R.  Co..  20  Hun,  201; 
Houaatonic  R.  Co.  v.  Lee  etc.  R.  Co.,  118  MasB.  391;  Worcester 
etc.  R.  Go.  V.  Railroad  Commrs,  118  Mass.  561 ;  Boston  etc.  R. 
Co.  V.  Lowell  Lawrence  Co.,  124  Mass.  368.)  Laying  tracks 
within  the  company's  location  ie  a  "taking"  within  the  statutes. 
{Worcester  etc.  R.  Co.  v.  Railroad  Commrs.,  118  Mass.  561.) 
CourtB  of  equity  will  interfere  to  prevent  interference  with  cor- 
porate franchise  or  private  property,  where  such  interference  is 
in  the  nature  of  a  nuisance,  or  amounts  to  an  exclusion,  and 
when  the  intruder  has  no  title  or  color  of  title,  {Commonwealth 
V.  Pittsburgh  etc.  R.  Co.,  24  Pa.  St  159.  62  Am.  Dec  372; 
Bigelow  v.  Bridge  Co.,  14  Conn.  565,  36  Am.  Dec.  502; 
O'Brien  v.  Railroad  Co.,  17  Conn.  72 ;  Cory  v.  Railroad  Co.,  3 
Hare,  593;  Mohawk  Bridge  Co.  v.  Utica  etc.  R.  Co.,  6  Paige^ 
554;  Bell  v.  Railroad  Co.,  25  Pa.  St.  161,  64  Am.  Dec.  087.) 
Where  a  party  claims  a  franchise  under  a  statute,  and  is  in 
the  possession  and  enjoyment  of  such  franchise,  equity  will  iii- 
terpose  to  protect  and  secure  the  enjoyment  of  such  franchise^ 
because  it  atlords  the  only  plain  and  adequate  remedy.  (Aew- 
burgh  Turnpike  Road  v.  Miller,  5  Johns.  Ch.  101,  9  Am.  Dec 
274;  Boston  Water  Power  Co,  v.  Boston  etc.  R.  Corp.,  16  Pick. 
625.) 

Richard  Z.  Johnson,  for  Bespondents. 

The  granting  or  refusing  the  preliminary  injunction  rests  in 
the  Gound  discretion  of  the  court.  (Hicks  v.  Michael,  16  Cal. 
108,  117;  Slade  v.  Sullivan,  11  Cal.  102,  106;  Goldstein  ». 
Kelly,  51  Cal.  301.)  And  this  discretion  should  always  be  ex- 
ercised in  favor  of  the  party  most  liable  to  be  injured.  {Hicks 
V.  Compton,  18  Cal,  210;  1  High  on  Injunctions,  sees.  598,  601; 
3  Wait's  Actions  and  Defenses,  683,  688;  4  Field's  Lawyer* 
Briefa,  sees.  S53,  254.)  When  an  injunction  restraining  the  use 
of  a  railway  would  not  only  be  productive  of  great  injury  to  the 
railway  company  and  to  the  public,  but  would  result  in  no  cor- 
responding advantage  to  anyone,  not  even  to  the  person  asking 
such  relief,  it  will  not  be  granted.  {1  High  on  Injunctions,  see. 
698;  3  Wait's  Actions  and  Defenses,  723.)  The  supreme  coiirt 
will  not  interfere  with  the  action  of  the  court  below,  unless 
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there  has  been  an  ahuee  of  discretion.  (Parrott  c.  Floyd,  54 
Cal.  534;  Efford  v.  Railroad  Co..  53  Cal.  i'ry-ilQ;  Coolot  v. 
Railroad  Co.,  52  Cal.  65;  Patterson  v.  Supervisors.  50  Cal. 
344;  Payne  v.  McKinhy.  54  Cal.  632;  White  v.  Nurian.  60 
Cal.  40G.)  Equity  will  not  restrain  treepase,  unless  injury  U 
irreparable,  and  cannot  be  compensated  in  damages.  {Waldron 
V.  Marsh.  6  Cal.  119;  Schurmeier  v.  Sailroad  Co..  8  Minn.  113 
(Gill.  88),  83  Am.  Dec.  770;  Burnett  v.  Whitesides,  13  CaL 
IStJ;  Tomlinson  v.  Rvbio,  10  Cal.  202,  206;  Tevia  v.  EllU,  25 
Cal.  519;  Leach  v.  Day,  27  Cal.  643,  646;  Mechanics'  Foundry 
V.  Ryall.  62  Cal.  418;  Roebling  v.  Bank,  30  Fed.  744,  745.) 
Nor  where  there  is  an  adequate  remedy  at  law.  (Sckurmeter 
V.  Railroad  Co.,  8  Minn.  113  (Gill.  88),  83  Am.  Dec.  770; 
Richards  v.  Eirkpairick.  53  Cal.  443;  Canal  Co.  v.  Kidd,  37 
CaL  307 ;  Ridtm  v.  Minis,  40  CaL  422 ;  San  Francisco  v.  Beide- 
man,  17  Cal.  464.) 

HAYS,  C.  J. — This  action  was  brought  to  obtain  a  tem- 
porary and  also  a  perpetual  injunction.  At  the  hearing  of  the 
application  for  a  preliminary  injunction  the  court  refused  to 
grant  the  writ  upon  the  showing  then  made,  or  at  that  time, 
but  postponed  the  hearing  of  such  application  to  a  future  time. 
From  such  order  an  appeal  baa  been  taken  to  this  court. 

The  granting  or  refusing  of  a  temporary  injunction  rests  in 
the  sound  discretion  of  the  court.  (Hicks  v.  Michael,  15  Cal. 
108;  Slade  v.  Sullivan,  17  CaL  103;  Goldstein  v.  Kelly,  51 
CaL  301.)  This  court  will  not  disturb  the  action  of  a  trial 
court  unless  there  has  been  a  clear  abuse  of  such  discretion. 
(2  High  on  Injunctions,  sec.  1696;  Payne  v.  McKinley,  54  CaL 
632;  Parrott  v.  Floyd,  54  Cal.  534;  Patterson  v.  Board,  50  Cal. 
344;  White  v.  Nunan,  60  Cal.  406.)  After  a  careful  examina- 
tion of  this  case,  we  think  the  rights  of  the  appellant  may  be 
fully  protected  upon  the  ilnat  hearing;  or,  if  deemed  necessary, 
upon  a  future  hearing  of  the  application  for  a  temporary  in- 
junction, as  provided  for  in  the  order  herein  appealed  from. 
We  are  therefore  not  prepared  to  say  that  there  has  been  sucli 
an  abuse  of  discretion  as  would  warrant  ua  in  interfering. 

ITie  order  of  the  court  below  is  afBrmed,  and  the  case  re- 
manded for  further  proceedings  according  to  law. 

Buck  and  Broderick,  JJ.,  concur. 
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where,  and  waa  not  a  bigamist  or  polygamist,  and  did  not  co- 
habit with  more  than  one  woman.  That  as  an  elector  of  Baid 
county  and  precinct,  this  plaintiff,  while  the  polls  were  then 
and  there  open  for  the  reception  of  votes  as  aforesaid,  duly  of- 
fered to  the  defendants,  judges  of  said  election  as  aforesaid,  his 
vote  or  ballot  for  the  election  of  said  county  surveyor  for  said 
county,  and  then  and  there  requested  defendants  to  receive  and 
deposit  the  same.  That  this  plaintiff  being  thereupon  chal- 
lenged by  an  elector  entitled  to  vote  at  said  poll,  and  one  of  the 
defendants  having  declared  to  this  plaintiff  the  general  quali- 
fications of  an  elector,  this  plaintiff  then  and  tJiere  declared 
himself  duly  qualified ;  whereupon,  said  challenge  not  being 
withdrawn,  this  plaintiff  offered  to  take,  and  requested  said 
defendants  to  administer  to  plaintiff,  the  following  oath :  'I  do 
solemnly  swear  that  I  am  a  male  citizen  of  the  United  States, 
over  the  age  of  twenty-one  years;  that  I  have  actually  resided, 
in  this  territory  for  four  months  last  past,  and  in  this  county 
thirty  days;  that  I  am  not  a  bigamist  or  polygamist;  that  I  do 
not  cohabit  with  more  than  one  woman,  and  that  I  have  not 
previously  voted  at  this  election.  So  help  me  God.'  But  said 
defendants  then  and  there  refused  to  administer,  or  permit  thia 
plaintiff  to  take  said  oath.  That  said  defendants,  and  each  of 
them,  not  regarding  their  duty  aa  judges  of  said  election,  and 
intending  to  wrongfully  deprive  this  plaintiff  of  the  eieetiv» 
franchise  at  said  election,  wrongfully,  willfully,  and  maliciously. 
refused  to  receive  or  deposit  said  ballot,  although  they,  and  each 
of  them,  then  and  there  well  knew  that  plaintiff  was  a  quali- 
lied  voter,  and  entitled  to  vote  at  said  election;  whereby  plaintiff 
was  deprived  of  his  vote  at  said  election,  to  his  damage  in  the 
sum  of  ten  thousand  dollars.  Wherefore  plaintiff  demands 
judgment  against  the  defendants  for  the  sum  of  $10,000  and 
his  costs  and  disbursements  in  this  action."  The  defendants 
demurred  on  the  ground  that  it  appeared  on  the  face  thereof 
that  the  complaint  did  not  state  facts  sufficient  to  constitute  a 
tausc  of  action.  The  demurrer  was  sustained,  plaintiff  declined 
to  amend,  and  elected  to  stand  upon  the  pleading.  The  court 
thereupon  ordered  the  complaint  dismissed,  and  judgment  was 
rendered  in  favor  of  defendants  for  their  costs.  The  plaintifE 
duly  excepted  and  appealed  from  the  judgment. 
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In  1885  the  legislative  assembly  of  the  territory  enacted  what 
is  commonly  known  as  the  "Test  Oath  Statute,"  Section  16 
of  the  Thirteenth  Session  Laws,  106,  reads  as  follows :  "If  any 
person  offering  to  vote  shall  be  challenged  hy  any  judge  or  cleric 
■of  the  election,  or  any  other  person  entitled  to  vote  at  the  same 
poll,  and  either  judge  shall  challenge  any  person  offering  to 
vote  whom  he  shall  know  or  suspect  not  to  be  qualified,  one  of 
the  judges  shall  declare  to  the  person  so  challenged  the  quali- 
fications of  an  elector.  If  such  person  shall  then  declare  him- 
eelf  duly  qualified,  and  the  challenge  be  not  withdrawn,  one  of 
the  judges  shall  then  tender  him  the  following  oath :  'You  do 
solemnly  swear  (or  affirm)  that  you  are  a  male  citizen  of  thu 
United  States,  over  the  age  of  twentyH3ne  years;  that  you  have 
actually  resided  in  this  territory  for  four  months  last  past,  and 
in  thii  county  thirty  days;  that  you  are  not  a  bigamist  or  polyg- 
amist;  that  yon  are  not  a  member  of  any  order,  organization, 
or  association  which  teaches,  advises,  counsels  or  encourages  its 
members,  devotees,  or  any  other  person  to  commit  the  crime 
of  bigamy  or  polygamy,  or  any  other  crime  defined  by  law,  as 
a  duty  arising  or  resulting  from  membership  in  such  order,  or- 
ganization or  association,  or  which  practices  bigamy  or  polyg- 
amy  or  plural  or  celestial  marriage  as  a  doctrine  rite  of  such 
organization ;  that  yon  do  not  either  publicly  or  privately,  or  in 
any  manner  whatever,  teach,  advise,  counsel  or  encourage  any 
pereon  to  commit  the  crime  of  bigamy  or  polygamy,  or  any 
other  crime  defined  by  law  either  as  a  religious  duty  or  other- 
wise; that  you  regard  the  constitution  of  the  United  States,  and 
the  laws  thereof,  and  of  this  territory  as  interpreted  by  the  courts, 
as  the  supreme  law  of  the  land,  the  teachings  of  any  order,  or- 
ganization, or  association  to  the  contrary  notwithstanding;  and 
that  you  have  not  previously  voted  at  this  election,  so  help  you 
God.' "  It  is  contended  on  behalf  of  the  appellant  that  this 
act  is  void — 1.  Because  it  is  in  violation  of  the  first  amendment 
to  the  constitution  of  the  United  States ;  and  2.  Because  it  is 
in  conflict  with  the  act  of  Congress  of  March  22,  1883,  Con- 
gress has  the  superior  power  to  legislate  for  the  territories  upon 
this  subject,  as  well  as  all  others ;  but  its  policy  has  usually  been 
to  prescribe  the  qualification  of  electors  at  the  first  election 
after  the  organization  of  a  territory,  and  thereafter  allow  tho 
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legislative  assembly  of  the  territory,  nnder  certain  restrictions 
and  limitations,  to  regulate  and  fix  the  qualificatiom  for  the  ex- 
ercise of  the  elective  franchise  at  all  enbeequent  elections.  Sec- 
tion 1860  of  the  Revised  Statutes  of  the  United  States  was  in 
force  at  the  time  the  territorial  statute  was  enacted,  and  is  as- 
follows:  "At  all  subsequent  electiooH]  however,  in  any  territory 
hereafter  organized  by  Congresfl,  as  well  as  at  all  elections  in 
territories  already  organized,  the  qualifications  of  voters,  and 
of  holding  office,  shall  be  such  as  may  be  prescribed  by  the  leg- 
islative assembly  of  each  territory;  subject,  nevertheless,  to  tJie- 
following  restrictions  on  the  power  of  the  legislature,  namely: 
1.  The  right  of  suffrage  and  holding  office  shall  be  exercisect 
only  by  citizens  of  the  United  States  above  the  age  of  twenty- 
one  years,  and  by  those  above  that  age  who  have  declared  oa 
oath,  before  a  competent  court  of  record,  their  intention  to  be- 
come such,  and  have  taken  an  oath  to  support  the  constitution 
and  government  of  the  United  States;  2.  There  shall  be  no  de- 
nial of  the  elective  franchise,  or  of  holding  office,  to  a  citizen 
on  account  of  race,  color,  or  previous  condition  of  servitude;  3^ 
No  officer,  soldier,  seaman,  mariner,  or  other  person  in  the  army 
or  navy,  or  attached  to  troops  in  the  service  of  the  United 
States,  shall  be  allowed  to  vote  in  any  territory  by  reason  of  b&* 
ing  on  service  therein,  unless  such  territory  is  and  has  been  for 
the  period  of  six  months  his  permanent  domicile."  It  cannot 
be  doubted  for  a  moment  that  this  act  clearly  delegates  to  the- 
territories  legislative  power  over  the  subject  of  suffrage,  subject 
to  the  restrictions  enumerated  therein.  But  of  course,  like  all 
other  grants  in  the  organic  act,  this  was  subject  to  the  consti- 
tutional limitations  upon  the  granting  power,  and  it  is  equally 
true,  as  contended,  that  by  the  grant  Congress  did  not  and  could 
not  devest  itself  of  the  power  subject  to  the  same  restrictions. 
The  act  quoted,  except  the  last  two  subdivisions  thereof,  ha» 
been  in  force  ever  since  the  organization  of  the  firet  of  thw 
now  existing  territories,  and  during  all  this  time  the  power  to 
fix  the  qualifications  for  voting  and  holding  office  has  been  a 
concurrent  power  of  Congress  and  the  territorial  legislature  j 
the  power  of  the  former  being  limited  by  the  federal  constitu- 
tion, and  the  power  of  the  latter  being  limited  by  the  consti- 
tution and  by  the  acta  of  Congress.     March  23,  1882,  CongreeSj, 
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in  the  ezerciBe  of  its  power,  passed  an  act,  the  eighth  section  of 
which  IB  alike  applicable  to  all  the  territories,  and  declares  a^ 
follows:  "Sec.  8.  That  no  polygamiet,  bigamist,  or  any  person 
cohabiting  with  more  than  one  woman,  and  no  woman  cohabit- 
ing with  any  person  described  as  aforesaid  in  this  section,  in 
any  territory  or  other  place  over  which  the  United  States  have 
exclusive  jurisdiction,  shall  be  entitled  to  vote  at  any  election 
held  in  any  snch  territory  or  other  place,  or  be  eligible  for 
election  or  appointment  to,  or  be  entitled  to  hold  any  office  or 
place  of  public  trust,  honor  or  emolument  in,  under  or  for  any 
such  territory  or  place,  or  under  the  United  States."  Counsel 
contends  that  by  this  act  Congress  undertook  to  legislate  upon 
the  whole  subject  of  disfranchisements  growing  out  of  polygamy, 
bigamy  and  unlawful  cohabitation,  and  thereby,  by  implication, 
withdrew  or  revoked  the  former  grant  of  legislative  power  to  the 
territories.  We  are  unable  to  find  anything  in  the  act  itself 
to  warrant  this  conclusion.  The  act  creates  additional  dis- 
qnalifications,  and  it  is  to  that  extent,  we  think,  to  be  regarded 
OS  an  amendment  to  the  organic  law.  Bepeal  by  implication  la 
not  favored,  and  we  cannot  believe  it  was  the  intention  of  Con- 
gress to  take  away  the  power  over  this  subject  delegated  by 
section  1600  of  the  Bevised  Statutes,  hut  think  the  intention  was 
only  to  engraft  or  place  another  limitation  upon  that  power. 
This  view  seems  more  in  consonance  with  the  policy  heretofore 
pursued  by  the  general  government  toward  the  territories.  It 
is  true  that  the  Congress  has  the  paramount  right,  and  may 
directly  legislate  for  the  government  of  any  territory,  and  may 
directly  repeal  or  abrogate  any  act  of  the  territorial  legislature. 
But  it  is  also  true  that  when  Congress  confers  power  upon  the 
legislative  assembly  of  a  territory,  and,  in  pursuance  of  this 
power,  laws  are  enacted  for  the  government  of  the  people  there- 
of, such  enactments  must  be  respected  and  upheld,  unless 
clearly  in  conflict  with  some  higher  law. 

The  act  of  March  23,  1882,  disfranchises  bigamists  polyg- 
amists,  and  those  who  are  g'jilty  of  unlawful  cohabitation,  and 
disqualifies  them  from  holding  office.  Section  3  of  our  stat* 
ute  contains  substantially  the  same  provision,  as  to  this  class 
of  persons,  and  then  further  disqualifies  all  who  counsel,  advise, 
aid  and  abet  in  the  couunission  of  these  oSenaes.     Section  16  of 
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the  statute  (hereinbefore  quoted)  establishes  the  mode  bj 
which  the  disqualifications  fixed  by  the  former  section  and  by 
the  act  of  Congress  may>be  ascertained  and  determined.  We 
see  no  reason  why  the  legislature,  under  the  delegation  of  power, 
could  not  do  Uiis,  and  therefore  conclude  the  power  was  concur- 
rent, and,  80  far  as  this  question  ia  concerned,  that  these  acts 
may  stand  together.  This  brings  us  to  the  consideration  of  a 
more  important  question,  and  one  which  we  approach  with  a 
full  appreciation  of  the  responsibility.  Is  this  territorial  en- 
actment in  violation  of  the  provisions  of  the  federal  constitu- 
tion which  jguarantees  religious  freedom?  It  is  at  once  conceded 
that  if  the  statute  prohibits  or  interferes  in  any  substantial  man- 
ner with  the  free  exercise  of  religion  then  it  is  void  and  of 
no  eSect.  The  first  amendment  to  the  constitution  declares 
that  "Congress  shall  make  no  law  respecting  an  establishment 
of  religion,  or  prohibiting  the  free  exercise  thereof,"  and  ia  an- 
other place  that  "no  religious  test  shall  ever  be  required  as  ti 
i^oalification  to  any  office  or  public  trust  under  the  United 
States."  These  provisions  are  limitations  upon  the  power  of 
Congress,  but  it  is  readily  conceded  that  Congress  could  not 
confer  any  authority  upon  a  subordinate  legislative  body  that 
it  did  not  itself  have  and  could  not  exercise.  Therefore  the  in- 
quiry will  be  confined  to  the  one  question.  There  is  much  gen* 
eral  discussion  of  these  constitutional  inhibitions  found  in  the 
books,  but  we  have  not  been  referred  to  any  authority,  nor  do 
we  know  of  any,  upon  the  precise  point  involved  in  the  case  at 
bar.  The  authors,  however,  agree  as  to  the  object  and  pur- 
pose of  the  amendment,  as  welt  as  to  the  causes  which  led  to 
its  adoption.  "This  amendment,"  says  Judge  Story,  "cut  off 
the  means  of  religious  persecution  (the  vice  and  pest  of  former 
ages),  and  of  the  subversion  of  the  rights  of  conscience  in 
matters  of  religion,  which  had  been  trampled  upon,  almost 
from  the  days  of  the  apostles  to  the  present  age.  The  history 
of  the  parent  country  had  afforded  the  most  solemn  warnings 
and  melancholy  instructions  on  this  head;  and  even  New 
England,  the  land  of  persecuted  Puritans,  as  well  as  other 
colonies  where  the  Church  of  England  had  maintained 
its  superiority,  would  furnish  out  a  chapter  as  full  of  the 
darkest  bigotry  and  intolerance  as  any  which  could  be  found 
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to  disgrace  the  pages  of  foreign  annals."  Judge  Coolej,  in  hia 
Talnable  work  on  Constitutional  Limitations,  576,  says:  "What- 
ever, therefore,  ma;  have  been  their  individual  sentiments 
upon  religious  questions,  or  upon  tiie  propriety  of  the  state 
assuming  supervision  and  control  of  religious  affairs,  under 
other  circumstances,  the  general  voice  has  been  that  persons  of 
every  religious  persuasion  should  be  made  equal  before  the 
lav,  and  that  questions  of  religious  belief  and  religious  wor- 
ship should  be  questions  between  each  individual  man  and  hia 
Mt^er.  Of  these  questions  human  tribunals,  so  long  as  the 
public  order  is  not  disturbed,  are  not  to  take  cognizance  ex- 
cept as  the  individual,  by  bis  voluntary  action  in  associating 
himself  with  a  religious  organization,  may  have  conferred  upon 
such  organization  a  jurisdiction  over  him  in  ecclesiastical 
matters."  Authorities  might  be  multipled,  but  tbe  result  of 
all  is  that  the  government  must  not  interfere  with  opinion, 
but  may  with  conduct.  Laws  are  made  for  the  government  of 
actions,  and  when  the  conduct  and  actions  are  criminal  it  is 
no  excuse  to  say  that  these  things,  though  forbidden  by  the  law, 
ere  done  in  the  name  of  religion.  In  Reynolds  v.  United 
States,  98  U.  S.  166,  Ut.  Chief  Justice  Waite  said:  "So  here, 
as  a  law  <  of  the  organization  of  society  under  the  exclusive 
dominion  of  the  United  States,  it  is  provided  that  plural 
marriages  shall  not  be  allowed.  Can  a  man  excuse  hia  prac- 
tices to  the  contrary  because  of  his  religious  belief?  To  per- 
mit this  would  make  tbe  professed  doctrines  of  religious  belief 
superior  to  the  law  of  the  land,  and  in  effect  to  permit  every 
citizen  to  become  a  law  unto  himself.  Qovemments  could 
exist  only  in  name  under  such  circumstances." 

Perhaps  the  constitutional  provision  of  the  state  of  New 
Tork  on  this  subject  is  as  soiind  a  commentary  as  can  be 
given  of  religious  freedom.  "The  free  exercise  and  enjoy- 
ment of  religious  profession  and  worship,  without  discrimina- 
tion or  preference,  shall  forever  be  allowed  in  this  state  to  all 
mankind,  and  no  person  shall  be  rendered  incompetent  to  be 
a  witness  on  account  of  his  opinions  on  matters  of  religious 
belief;  but  the  liberty  of  conscience  hereby  secured  shall  not 
be  80  construed  as  to  excuse  acts  of  licentiousness,  or  justify 
practices  inconsistent  with  the  peace  and  safety  of  the  state." 
Idaho,  Vol.  2—29 
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But  cotmsel  for  appellant  Btrenuougl;  ai^ed  ttiat  the  oath 
here  prescribed  and  required  to  be  taken  does  in  effect  inter- 
fere with  the  rights  of  conscience  in  religious  matters,  and 
thereby  with  free  exercise  of  religion.  The  moat  objectionable 
clause,  and  the  one  said  to  come  within  the  inhibition,  ie  as 
follows;  "That  you  are  not  a  member  of  any  order,  organiza- 
tiOD  or  association  which  teaches,  advises,  counsels  or  encour- 
ages its  members,  devotees  or  any  other  persona  to  commit 
the  crime  of  bigamy  or  polygamy,  or  any  ether  crime  defined 
by  law,  as  a  duty  arising  or  resulting  from  membership  in 
Buch  order,  organization  or  association,  or  which  practices 
bigamy  or  polygamy,  or  plural  or  celestial  marriage,  as  a  doc- 
trinal rite  of  such  organization."  This  clause  is  undoubtedly 
open  to  criticism,  but  the  intention  of  the  legislature  was  to 
withdraw  the  right  of  suffrage  from  persons  who  encourage, 
aid  and  abet  those  who  are  endeavoring,  not  by  constitutional 
methods,  but  against  all  law,  to  overthrow  a  sound  public 
policy  of  the  government,  and  one  that  has  existed  from  ita 
foundation.  In  Murphy  v.  Ramsey,  114  U.  S.  43,  5  Sup.  Ct. 
Hep.  747,  Mr.  Justice  Mathews,  in  construing  the  act  of 
March  22,  1882,  and  speaMiig  for  the  entire  court,  says :  "Dis- 
franchisement is  not  prescribed  as  a  penalty  for  being  guilty 
of  the  crime  and  offense  of  bigamy  or  polygamy;  for,  as  haa 
been  said,  that  offense  consists  in  the  fact  of  unlawful  mar- 
riage, and  a  prosecution  against  the  offender  is  barred  by  the 
lapse  of  three  years  by  section  1044  of  Revised  Statutes.  Con- 
tinuing to  live  in  that  state  afterward  is  not  an  offense,  al- 
though cohabitation  with  more  than  one  woman  is.  But  aa 
one  may  be  living  in  a  bigamous  or  polygamous  state,  with- 
out colubitation  with  more  than  one  woman,  he  is  in  that 
sense  a  bigamist  or  polygamist,  and  yet  guilty  of  no  criminal 
offense.  So  that,  in  respect  to  those  disqualifications  of  a 
voter  under  the  act  of  March  22,  1882,  the  objection  is  not  well 
taken  that  represents  the  inquiry  into  the  fact  by  the  ofRcera 
of  registration  as  an  unlawful  mode  of  prosecuting  for  crime." 
This  case  shows  clearly  that  the  teat  is  not  whether  the  per- 
sons excluded  could  be  prosecuted  for  any  crime,  but  whether 
the  facts  bring  the  parties  within  the  scope  of  the  act  The 
decision  reets,  however,  upon  the  ground  that  Congress  may 
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take  from  the  people  of  a  territory  any  right  of  suffrage  it 
may  have  previously  coaferred,  or  at  any  time  modify  or 
abridge  it,  as  it  may  deem  best.  It  should  be  observed,  how- 
ever, that  the  right  of  suffrage  is  not  a  natural  right,  nor  an 
uoqualified  personal  right.  The  elementary  writers  do  not  in- 
clude this  ri^t  among  the  rights  of  property  or  persona.  (2 
Kent's  Commentaries,  687.)  But,  aa  applied  to  a  territory, 
it  is  a  righc  conferred  by  law,  and  may  be  modified  or  with- 
drawn by  the  authority  which  conferred  it,  without  inflicting 
any  punishment  on  those  who  are  disqualified.  Since  the  de- 
cision of  the  case  of  Murphy  v.  Ramsey,  supra,  the  power  of 
Congress  over  this  subject  has  not  been  disputed,  and,  if  we 
are  correct  in  the  conclusion  that  the  power  of  the  territorial 
legislature  is  concurrent,  we  see  no  reason  why  It  may  not  im- 
pose additional  disqualifications  in  so  far  as  it  acts  within 
the  scope  of  the  authority  committed  to  it.  It  hae  been  well 
said  that  "every  govemment  ought  to  contain,  in  itself,  the 
means  of  its  own  preservation."  This,  in  our  judgment, 
tnunciates  the  principle  which  lies  at  the  foundation  of  this 
whole  question,  and  that  must  finally  determine  and  set  it  at 
rest.  But  the  only  question  for  us  to  determine  is  purely  a 
question  of  power.  The  courts  are  not  warranted,  nor  are 
they  authorized,  to  abrogate  laws  merely  because  they  may  be 
deemed  unwise  or  impolitic.  These  are  questions  entirely 
within  the  cognizance  of  the  law-making  branch  of  the  govern- 
ment, and  with  which  the  courts  have  nothing  to  do.  A 
statute  will  not  be  held  void  unless  its  invalidity  is  clear.  If 
unwise  laws  are  enacted  the  remedy  is  with  the  people,  who 
must  correct  such  legislation  through  the  exercise  of  their 
political  power.  As  applied  to  this  case,  if  the  law  is  impolitic 
or  unjust,  the  legislature  may  repeal  it,  or  the  Congress  may 
abrogate  it. 

It  will  be  conceded  that  if  the  statute  is  valid,  as  the  plain- 
tiff did  not  offer  to  negative  all  the  disqualifications  imposed, 
his  vote  was  not  wrongfully  rejected.  Test  oaths  are  not  new 
in  this  country.  They  have  been  prescribed  at  different  times 
in  our  historj',  and  were  justified  by  some  real  or  supposed 
public  danger  or  public  necessity.  But  our  attention  has  not 
been  called  to  any  similar  to  the  one  before  us.     The  nearest 
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approach  to  it  Ib  the  one  prescribed  by  the  registration  officers 
of  Utah,  which  will  be  found  in  the  Btatement  of  the  caae  of 
Murphy  V.  Ramsey,  114  U.  S.  19,  5  Sup.  Ct  Bep.  750.  Tn  that 
caee  the  Bame  objection  waa  raised  to  the  validity  of  the  rule 
that  iB  here  insieted  upon;  but  in  that  caee  the  court  held  thaf 
the  oath  required  waa  a  proper  mode  of  aacertaioing  the  dia- 
qualilicationB  imposed  by  the  law,  and  that  it  did  not  inter- 
fere with  the  free  exercise  of  religion.  So  we  conclude  in  this 
case.  If  we  are  wrong  in  this,  we  congratulate  ourselves  that 
there  is  a  court  above  us  for  the  final  adjudication  of  such 
questions,  where  our  judgment  may  be  corrected.  To  this  w« 
defer,  confident  that  none  will  more  cordially  concur  in  the 
result. 

Judgment  affirmed. 

Hays,  C.  J.,  and  Buck,  J.,  concur. 


(Uftreh  0,  188S.) 

HATWAED  y.  BOiyTON  bt  al. 
[17  Pk:.  467.] 

APPEAL  from  Third  Judicial  District,   County  of  Bear 
Lake. 
Following  case  c^  Innia  v.  BoUon. 
B.  Z.  Johnson,  (or  Appellant. 
No  brief  on  file. 

Ensign  &  Stull,  for  Respondents. 
Same  brief  as  in  case  of  Innit  v.  Bolton  et  uI. 

BKODERICK,  J. — The  same  questions  are  involved  in  thia 
case  which  were  presented  in  the  csBe  of  Innis  v.  Bolton,  ante, 
p.  442,  17  Pac.  264,  just  decided  by  this  court;  and  for  the 
reasons  given  therein,  and  upon  the  authority  of  that  case, 
the  judgment  of  the  court  below  in  this  case  is  hereby  affinned. 

Hays,  C.  J.,  and  Buck,  J.,  concur. 
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dbreh  T,  1&B8.) 

BOHANOH"  V.  HOWE  bt  al. 
[17  Pm.  683.] 
ISnrntQ   Iiiw— CmznTBHip^-EioHT   of   Possisaioir. — VbAvt  the  Mt 
of  Congrma  of  Ur;  10,  1ST2,  onij  dtiEeiis  of  tiia  United  SUte* 
And   peraoDB  wlio   hkve   declared   theiT   intention   to   become   lucli 
can  acqnira  any  right  of  poueetion,  by  location  or  otherwiie,  of 
mineral  lands  on  the  public  domain. 
Sua— Fleauks. — In   an   action   for  treapaia   upon  mining  ground 
and  for  damages,  where  the  l^al  title  to  the  ground  is  in  th« 
United  States,  and  the  right  of  posMBsion  is  made  t^  the  plead- 
ings a  material  isaue,  the  plaintiff.  In  order  to  recover,  mnit  plead 
and  proTe  that  he  is  a  eitisen  of  the  United  States,  or  that  h* 
has  declared  Ms  intention  to  become  such. 
(Syllabus  by  the  court.) 

APPEIAL  from  District  Court,  Lemhi  County. 

J.  T.  Morgan,  for  Appellante. 

In  an  action  between  claimants  to  determine  the  li^t  of 
poBBesEion  to  a  mining  claim,  the  plaintiffs  mnst  allege  and 
ahow  all  the  qnalifications  necessary  to  entitle  them  to  pnr- 
chaee,  among  vhich  must  be  included  an  allegation  that  the 
plaintiff  is  a  citizen,  or  has  declared  his  intention  to  become 
such ;  and,  when  the  action  is  tried  by  the  court  alone,  all  these 
facts  must  be  found.  (U.  S.  Bey.  Stats.,  sec.  2319;  Act 
July  26,  1866,  eec.  1;  Rosenthal  v.  Ives,  ante,  p.  265,  12 
Pac.  904.)  No  mining  customs  or  rules  and  regulations  can 
be  made  vhich  will  dispense  with  the  requirements  that  the 
location  must  be  distinctly  marked  on  the  ground,  so  that  its 
boundaries  may  be  readily  traced.  (TJ.  S.  Rev.  Stats.,  eec. 
2324;  Jupiter  Min.  Co.  v.  Bodie  Consol  Min.  Co.,  7  Saw. 
96,  11  Fed.  666,  4  Morr.  Min.  Rep.  411 ;  Barnes  v.  Sabron,  10 
Nev,  217.)  The  provisions  of  section  2324  of  the  Revisecl 
Statutes  of  the  United  States,  requiring  the  location  to  be  dis- 
tinctly marked  on  the  ground,  so  its  boundaries  may  be  readily , 
traced,  and  a  record  of  the  claims  to  be  made  in  manner  set 
forth,  are  equally  applicable  to  lode  and  placer  claims.  (Sweet 
V.  Webber,  1  Colo.  443,  4  Pac.  752 ;  Jackson  v.  Roby,  109  TJ, 
S.  440,  3  Sup.  Ct.  Eep.  301 ;  U.  S.  Rev.  Stats.,  sec  2329,  passed 
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Julj  9,  1870.)  The  claim  must  in  eome  way  be  defined  as  to 
limits,  before  posaeesion  of  or  working  npon  a  part  gives  po&- 
eeseion  to  any  more  than  that  part  so  possessed  or  worked. 
{Atiuwod  V.  Fricot.  17  Cal.  43,  76  Am.  Dec  567;  English  v, 
Johnson,  17  Cal.  116,  76  Am.  Dec.  B74;  Sogers  v.  Cooney,  7 
Nev.  213;  Haas  v.  Winder,  30  Cal.  355.)  If  defendants  were 
in  the  actual  adverse  poasesaion,  plaintiil  cannot  recover. 
(Eaffetto  V.  Fiori,  60  CaL  363 ;  Vttendorffer  v.  Saegera.  60 
Cal.  496.) 

Charles  A.  Wood,  for  Beepondent. 

When  it  has  been  proven  that  the  lands  in  qnestion  have 
been  located  in  accordance  with  law  and  local  custom,  and  in 
possession  of  plaintiff  and  his  grantors  for  more  than  seveQ- 
teen  years  last  past,  no  rights  can  be  acquired  thereto  by  an  ad- 
yeree  location.  {Belk  v.  Meagher,  104  U,  S.  379.)  Actual 
possession  of  a  portion  of  a  mining  claim,  according  to  the 
custom  of  miuera,  extends  by  construction  to  the  limits  of  the 
claim  held  in  accordance  with  such  custom.  {Hicks  v.  Bell, 
3  Cal.  230;  Altwood  v.  Fricot.  17  Cal.  37,  76  Am.  Dec  567.) 
Actual  poaeeseion  of  a  mining  claim  is  not  essential  to  the 
validity  of  the  title  obtained  by  s  valid  location,  and,  until 
such  location  is  terminated  by  abandonment  or  forfeiture,  no 
right  or  claim  to  the  property  can  be  acquired  by  an  adverse 
entry  thereon  with  a  view  to  the  relocation  thereof.  {Belk  v. 
Meagher,  104  U.  S.  379 ;  Gropper  v.  King,  4  Mont.  367,  1  Pac 
755;  Pralus  V.  Mining  Co.,  35  Cal.  30;  Weeks'  Mineral  Lands, 
109,  150,  157.)  When  the  grantor  is  in  actual  possession  of 
a  mining  claim,  he  may  convey  the  same  by  verbal  sale,  ac- 
companied by  a  transfer  of  the  posaesBion.  {Jackson  v.  Water 
Co.,  14  Cal.  18;  Tunnel  Co,  v.  Stranahan,  20  Cal.  198;  Oate- 
wood  V.  McLaughlin,  S3  GaL  176;  Kinney  v.  Mining  Co.,  i 
Saw.  386,  Fed.  Cas.  No.  7827.) 

BRODERICK,  J. — This  action  was  commenced  in  the  dis- 
trict court  in  and  for  Lemhi  county  against  the  defendants  for 
trespassing  upon  certain  placer  mining  ground,  for  damages, 
and  for  equitable  relief  by  injunction  to  restrain  future  tres- 
passes.     The   case   was   tried   by  the   court   without   a  jurj. 
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Judgment  for  the  plaintiff,  and  defendants  appealed.  The 
plaintiff  alleged,  among  other  facta,  that  he  was  the  owner, 
entitled  to  the  possession,  and  had  been  in  the  actual  pOBses- 
gion,  hy  himself  and  through  his  grantors,  for  more  than 
fifteen  years  last  past.  The  answer  for  the  defendants  denies 
the  essential  allegations  of  the  complaint,  and  further  alleges 
that  the  lands  were,  on  the  twenty-third  day  of  March,  1885, 
vacant  and  unoccupied  public  lands  of  the  United  States,  and 
sabject  to  location  under  the  laws  thereof;  and  that  said  de- 
fendants then  located  all  of  said  ground. 

Neither  plaintiff  nor  defendants  have  alleged  any  facta  as  to 
citizenship.  This  seems  to  ns  to  have  been  requisite.  By  the 
act  of  Congress  of  May  10,  1872,  all  valuable  mineral  deposits 
in  lands  belonging  to  the  United  States  were  declared  to  be 
free  and  open  to  exploration  and  purchase  by  citizens  of  the 
United  States,  and  those  who  have  declared  their  intention  to 
become  such,  under  regulations  prescribed  by  law,  and  accord- 
ing to  the  laws,  customs,  and  rules  of  miners  in  the  several 
mining  districts,  so  far  a^  applicable  and  not  inconsistent  with 
the  laws  of  the  United  States.  It  is  conceded  that  if  this  were 
an  action  in  support  of  an  adverse  claim,  and  to  determine  the 
right  of  possession  therein,  it  would  have  been  necessary  to. 
have  pleaded  and  proved  citizenship,  or  what  is  its  equivalent, 
in  such  action.  But  it  is  contended  that  in  an  action  for 
trespass  upon  mining  ground  and  for  damages  by  reason  of 
Buch  trespass  it  is  unnecessary  to  show  any  fact  in  relation  to 
citizenship.  We  cannot  adopt  tliia  view.  The  record  here  ■ 
shows  that  the  legal  title  to  the  ground  ia  in  the  United  States. 
The  right  of  possession  is  by  the  pleading  made  a  material 
issue.  Unless  plaintiff  can  establish  this  right  he  cannot  re- 
cover; and  as  a  prerequisite  he  must  show  himself  to  be  a 
citizen,  or  to  have  declared  his  intention  to  become  such. 
{Bosenthal  v.  Ives,  ante,  p.  265,  13  Pac.  904;  North  Noonday 
Min.  Co.  V.  Orient  Min.  Co.,  1  Fed.  522;  Hess  v.  Winder,  30 
Cal.  355;  Lee  Doon  v.  Tesh,  68  Cal.  43,  6  Pac.  97,  8  Pac.  621.) 

The  objection  was  first  raised  in  this  court  that  the  com- 
plaint herein  does  not  state  facts  suiBcient  to  constitute  a 
cause  of  action.  This  objection  may  be  taken  at  any  time  he- 
lore  final  judgment.     We  think  the  point  well  taken,  for  the 


456      Stemwinder  KiK.  Co.  v.  Ehiu  etc.  Co.      [Sup.  Ct. 

ArguBMnt  for  Appellant. 

reason  hereinbefore  given;  bat  as  the  objection  was  not  raised 
in  the  trial  court,  where  the  plaintiff  vould  doubtlesB  have  been 
allowed  to  amend  bia  pleading,  we  have  concluded  to  reverse,  ■ 
with  leave  to  either  party  to  amend.  The  judgment  is  there- 
fore reversed,  and  the  cause  remanded  for  a  new  trial,  with 
direction  to  the  court  below  to  allow,  on  application,  either 
party  to  amend  generally. 

Hays,  C.  J.,  and  Buck,  J.,  concurring. 


(March  11,  1889.) 

STEMWINDER  MINING  COMPANY  v.  EMMA  AND  LAST 
CHANCE     CONSOLIDATED     MINING     COMPANY 

ET   All. 

[21  Pac.  1040.] 
IfmiNa    CiAiKB— Disputed    Abea.^Evi[nenck.— A    certain    area    of 
mining  ground   was   in  dispute  between   the   Stemwinder   minjig 
elaim  and  the  Emma  claim.     Eacli  claimed  to  have  made  the  first 
valid  location  to  aaid  area.    Hie  evidence  wai  conflicting  and 
.  presented  a  queetion  of  fact  for  the  jury.    Plaintiff  excepted  to 

certain  evidence  offered  l^  defendant,  in  that  it  aedu  to  establish 
the  location  of  «  mining  claim  by  parol.  The  court  excluded  the 
evidence.  Held,  the  evidence  abould  have  been  admitted,  a«  it  was 
not  improper,  and  did  not  tend  to  prejudice  the  rights  of  plaintiff. 

IbASUBSHBNTB    or    UlNIKO    CLAIMS VOID    AS    TO    EXCBSB. If    it    !■ 

found,  upon  a  survey  of  a  mining  claim,  that  the  measnrementa 
of  the  locator  are  in  ezeese  of  the  area  allowed  by  law,  the  claim 
is  only  void  as  to  the  excess. 

APPEAL  from  District  Court,  Shoshone  Countj. 

Frank  Oanabl  and  Albert  Hagan,  for  Appellant. 

A  location  of  a  claim  upon  mineral  lands  of  the  United 
States  carries  with  it  a  grant  from  the  government  to  the 
person  making  the  same,  and  confers  upon  such  person  the 
right  to  the  exclusive  possession  and  enjoyment  of  alt  the  sur- 
face ground  within  the  lines  of  such  location,  (Belk  v.  Mea- 
gher, 104  TJ.  S.  284.)     No  estate  or  interest  in  real  property 
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ATgumeut  for  Appellant. 

OT  in  any  manner  relatiDg  thereto  or  concerning  it  can  be  cre- 
ated, granted,  aseigsed  or  Bnrrendered  unleea  by  an  operation 
of  lav,  or  a  conveyaoce  or  other  instrument  in  writing,  sub- 
Bcribed  by  Uie  party.  (Melton  v.  Lambard,  61  Cal.  269 ;  Rev. 
Stats.,  Bees.  2920,  6007;  Jackeon  v.  Shearman,  6  Johna.  19; 
JacJaon  v.  Vosburgh,  7  Johns.  186;  Oartke  v.  Hart,  73  Cal. 
541,  IG  Pac.  93.)  It  is  not  necesBary  to  plead  the  statute  of 
frauds  to  take  advantage  of  evidence  of  this  class  when  offered. 
(Hay  V.  Sloan,  101  U.  3.  231 ;  DunpAy  v.  Ryan.  116  TJ.  S.  491, 
6  Snp.  Ct.  Rep.  486;  Dung  v.  Parker,  62  N.  T.  4M;  Purcelt 
V.  Miner,  4  Wall.  673.)  So  the  amended  location  of  the  Stem- 
winder  having  been  made  before  the  Emma  location  had  ever 
been  properly  staked  or  amended,  the  plaintiff  has  the  only 
valid  location  on  the  vein.  (Belk  v.  Meagher,  104  U.  S.  264; 
Mining  Co.  v.  Deferrari,  62  Cal.  160 ;  Lakin  v.  Mining  Co.,  25 
Ved.  337;  Rvssell  v.  Broiteau,  66  Cal.  605,  4  Fac.  643.)  A 
notice  of  location  of  itself  is  only  a  proof  of  the  performance 
of  one  step  in  the  location  of  a  mine,  the  last  step  in  perfect- 
ing the  location ;  and  even  when  the  certificate,  for  any  of  the 
reasons  set  fortti  in  the  statute,  is  denned  void,  it  ia  admissible, 
in  connection  with  an  amended  location  correcting  the  defects 
of  the  original.  (Fan  Zandt  v.  Mining  Co.,  2  McCrary,  159, 
8  Fed.  725 ;  Btrepeg  v.  Stark,  7  Colo.  614,  6  Pac.  Ill ;  Mc- 
Oinnis  v.  Egbert,  8  Colo.  41,  5  Fac  652.)  A  claim  located 
vithin  the  boundaries  of  another  existing  location  is  void. 
(Mining  Co.  v.  Smith,  2  Dak.  399,  11  N.  W.  98.)  The  loca- 
tion of  a  mining  claim  is  absolutely  void  if  the  discovery  be 
made  on  a  claim  already  located;  and  continues  void,  and  is 
not  cured  or  made  effectual  by  a  subsequent  discovery  on  the 
claim  located.  [Upton  v.  Lariin,  6  Mont.  600,  6  Fac.  66.) 
A  location  of  a  mining  claim  cannot  be  made  by  a  discovery 
abaft  upon  any  claim  which  has  been  previously  located,  and 
which  is  a  valid  location.  (Little  Pittaburgh  Consol.  Min.  Co. 
V.  Aimie  Min.  Co.,  17  Fed.  57.)  No  rights  can  be  acquired 
under  the  statute  of  location  before  the  discovery  of  a  vein 
or  lode  within  the  limits  of  the  vein  located.  (Jupiter  Min. 
Co.  V.  Bodie  Coneol.  Min.  Co.,  11  Pod.  666.)  No  valid 
location  of  a  mining  claim  can  be  made  until  a  vein  or  deposit 
of  gold,  silver,  etc.,  has  been  discovered,     (^tnt'n^  Co.  v.  Cor- 
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coran,  15  TSey.  117.)  No  location  of  a  mioing  claim  shall  be 
made  until  the  discovery  of  a  Tein  or  lode  within  the  limits  of 
the  claim.  Discovery  of  one,  after  location,  in  a  different  part 
of  the  claim,  will  not  avail.  (Tan  Zandt  v.  Mining  Co.,  2 
McCrary,  169,  8  Fed.  725.)  The  statute  contemplatea 
tiiat  the  location  of  a  vein  shall  be  along  the  course  of  Uie 
lode  or  v«n.  (Argentine  Min,  Co,  v.  Terrible  Min.  Co.,  122 
U.  S.  486,  7  Sup.  Ct  Eep.  1356.)  Side  lines  are  side  lines 
only  wbeu  they  are  parallel  with  the  course  of  the  vein.  When 
they  cross  tiie  vein  they  become  end  lines.  (Mining  Co.  v. 
Taiiet,  98  IT.  8.  463;  Argentine  Mtn.  Co.  v.  Terrible  Min. 
Co.,  122  TJ.  S.  478,  7  Sap.  Ct  Bep.  1356;  Iran  Silver  Mining 
Co.  V.  Elgin  Mining  etc.  Co.,  118  U.  8.  196,  6  Sup.  Ct  Eep. 
1177.) 

Woods  &  Heyburn,  for  Respondents. 

A  locator,  having  selected  his  point  or  location,  could  not 
claim  the  surface  of  the  ground  to  exceed  three  hundred  feet 
on  either  side  of  it  for  the  width  of  his  claim,  nor  to  exceed 
fifteen  hundred  feet  along  the  course  of  the  vein  measured  from 
the  point  of  discovery;  and  if,  in  marking  his  claim  upon  the 
ground,  he  inadvertently  or  from  any  cause  included  more 
ground  than  three  hundred  feet  on  each  side  of  his  discovery, 
his  claim  would  be  void  as  to  the  excess.  (Mining  Co.  v.  Rose, 
114  U.  S.  576,  B  Sup.  Ct  Rep.  1055.)  A  thing  which  is  void 
from  the  beginning  cajinot  be  so  amended  as  to  give  it  valid* 
ity.  (Bdk  V.  Meagher,  104  U.  S.  284;  Argentine  Mtn.  Co.  ». 
Terrff)h  Min.  Co.,  122  T.  S.  478,  7  Sup.  Ct  Rep.  1356.)  Lo- 
cations in  excess  of  the  length  or  width  allowed  by  law  are  void 
only  as  to  the  excess.  (Mining  Co.  v.  Tarbct,  98  U.  S.  463.) 
Recording  notice  of  a  mining  claim  is  directory,  and  not  impera- 
tive. (Jupiter  Min.  Co.  v.  Bodie  Consol.  Min.  Co.,  11  Fed. 
666.) 

WEIR,  C.  J.— This  is  an  appeal  from  a  judgment  in  favor 
of  the  defendants  and  against  the  plaintiff,  entered  upon  the 
verdict  of  a  jury,  and  also  from  an  order  denying  a  motion 
for  a  new  trial.  The  cause  of  action  arose  in  the  county  of 
Shoshone,  in  the  first  district.  The  complaint  substantially 
alleges  that  the  plaintiff  is  a  corporation  duly  organized  and 
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«zistiiig  under  the  Uwb  of  the  etate  of  Oregon,  and  that  one  of 
defendants  Je  likewiae  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  same  etate;  ttiat  since 
the  eleventh  day  of  March,  1887,  plaintiff  haa  been,  and  is  now, 
the  owner  of  the  premises  in  dispute,  subject  only  to  the  para- 
mount title  of  the  United  States,  and  is  entitled  to  the  poBses- 
eion  of  a  certain  mine  and  mining  claim,  called  "Stemwinder 
Milling  Claim,"  and  then  proceeda  to  set  out  the  description 
of  the  claims  of  the  plaintiff  and  of  the  defendants,  and  that 
the  grantors  of  the  defendants,  on  the  sijtth  day  of  March, 
1887,  filed  with  the  register  of  the  land  office  an  application 
for  a  pat^it,  and  in  such  application  wrongfully,  and  without 
right,  set  up  title  to  certain  premises  which  the  plaintiff  claims 
is  the  property  of  itself,  and  that  the  suit  is  brought  for  the 
purpose  of  ascertaining  the  ownership  of  the  said  alleged  tract 
of  land  in  dispute;  and  then  prays  judgment  against  the  de- 
fendants: (1)  That  the  plaintiff  is  the  owner  of,  and  lawfully 
in  and  entitled  to  tiie  possession  of,  the  premises  described — 
the  area  in  conflict  between  the  Stemwinder  mining  claim 
and  the  alleged  Emma  mining  daim — and  the  lode  therein, 
and  qnieting  and  confirming  plaintiff's  title  thereto  and  the 
possession  thereof;  and  that  the  defendants  have  no  tit;le  to  or 
Tight  of  possession  Oif  said  conflicting  area,  or  the  lode  therein, 
or  any  part  thereof.  The  defendanta  demurred  to  the  com- 
plaint in  the  action,  which  demurrer  was  overruled  by  the  court, 
and  the  defendants  were  given  five  days  in  which  to  prepare 
and  serve  aji  answer.  The  answer,  thou^  very  long,  contains 
eubstantially  general  denial,  and  sets  up  title  or  claim  t«  the 
|H%miEeB  in  dispute  by  reason  of  a  location  thereof  by  certain 
parties,  and  the  transfer  thereof  to  the  defendants,  and  that 
gnch  -  location  was  prior  to  the  location  made  by  plaintiff's 
grantors;  and  further  claims  that  the  location  under  which  the 
plaintiff  claims  was  never,  at  any  time,  located,  staked,  marked, 
and  defined  in  accordance  with  the  requirements  of  law,  if  at 
all,  nntil  long  Bubsequent  to  the  aforesaid  location  of  the  Emma 
mining  claim  by  the  locators  thereof;  and  that  the  plaintiff 
ie  not,  nor  has  it  ever  been,  in  possession  of  the  area  so  in 
C(»iflict,  as  aforesaid.    Upon  these  isauea  the  case  came  to  trial. 
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The  plaintiff  offered  such  evidence  ae  it  saw  fit  as  to  the 
location  of  its  claim,  and  the  defendants  did  the  same.  Strictly, 
there  was  but  one  isane  in  the  case,  and  that  was.  Which  of 
the  parties  made  the  first  valid  location  of  the  area  in  dispute? 
The  evidence  on  that  point  was  conflicting,  and  presented  a 
qnestion  of  fact  for  the  jury.  Upon  this  qnestion  the  jury 
rendered  a  verdict  in  favor  of  the  defendants,  and  against 
the  plaintiff,  whereupon  the  plaintiff  made  a  motion  for  a  new 
trial  npon  the  proper  papers,  which  motion  was  denied. 

The  questions  presented  for  our  consideration  are  alleged 
errors  made  by  the  court  in  the  admission  of  certain  testimony; 
and  as  to  the  charge  made  by  the  court  to  the  jury;  and  its 
■  refusal  to  charge  certain  requests  made  by  the  plaintiff.  The 
only  exception  taken  to  the  admisBion  of  alleged  improper  evi- 
dence by  the  court  was  in  regard  to  a  compromise  monument 
erected  along  the  alleged  line  between  the  claim  of  the  plain- 
tiff and  defendants.  The  defendants  offered  evidence  to  show 
that  the  compromise  point  was  erected  by  agreement,  not  for 
the  purpose  of  establishing  a  location,  but  for  the  purpose  of 
showing  where  the  location  was,  as  it  was  then  understood  by 
all  parties.  This  evidence  the  court,  upon  objection  by  the 
plaintiff,  excluded,  but  it  appears  that  a  map  used  for  otb^ 
purposes  on  the  trial  contained  upon  its'  face  the  compromise 
monument,  and  that  it  was  frequently  referred  to  as  tiie  com- 
promise monument,  and,  as  so  referred  to,  tiie  question  was 
really  before  the  jury.  It  appears  that  the  court  permitted 
evidence  by  the  engineer  who  surveyed  the  defendants'  claim 
in  December,  1886,  in  regard  to  having  this  compromise  mono- 
ment  pointed  out  to  him,  by  the  parties  then  claiming  the 
ground,  as  the  compromise  monument  agreed  upon  by  such 
parties  themselves. 

We  are  by  no  means  prepared  to  say  that  the  evidence,  as 
offered  by  defendant,  was  not  admissible.  Such  evidence  was 
not  within  the  rule  laid  down  by  the  authorities  cited  by  the 
plaintiff,  and  did  not  seek,  in  any  manner,  to  establish  the  lo- 
cation of  a  mining  claim  by  parol ;  but,  on  the  contrary,  really 
sought  to  show  that  the  claims,  as  located,  were  in  some  di»' 
puts,  and  the  parties  ran  the  lines  by  agreement  so  as  not  to 
interfere  with  each  other,  and  placed  this  monument  only  for 
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the  purpose  of  showing  that  they  had  done  bo.  But,  eren 
though  thia  was  error,  the  teatimony  admitted  by  the  court 
was  clearly  right  and  proper.  The  engineer,  in  making  the 
survey,  referred  to  this  compromise  monument  only  to  show 
how,  and  in  what  manner,  he  had  made  the  survey.  We  see 
nothing  in  the  admission  of  this  testimony  which  was  improper, 
or  which  in  any  mannn  tended  to  prejudice  the  rights  of  the 
plaintiff. 

We  shall  not  notice  the  many  exceptions  taken  by  the  plain- 
tifE  in  regard  to  the  charge  of  the  court,  and  the  refusal  of  the 
court  to  make  certain  charges  at  the  request  of  the  plaintiff. 
Most  of  them  are  utterly  without  merit,  for  the  reason  that 
the  court  had  already  fully  charged  upon  propositions  requested, 
and  also  for  the  reason  that  many  of  the  requests  practically 
called  for  a  decision  upon  the  same  piopositiooa  of  law  rejected 
by  the  court,  couched  in  different  language.  The  charge  of 
tie  court,  as  delivered  was  very  fuJl  and  complete,  and  really 
presented  to  the  jury  every  question  necessary  for  their  con- 
sideration ;  and  the  many  requests  made  by  the  plaintiff  were 
but  a  repetition  of  the  charge  already  delivered. 

We  shall  notice,  however,  three  of  the  plaintiff's  exceptions: 
1.  Those  which  relate  to  the  defendants'  location  (being  in 
excess  of  the  quantity  of  land  allowed  by  law;  2.  The  right 
of  a  corporation  to  locate  a  mining  claim;  and  3.  The  ques- 
tion raised  by  the  plaintiff  as  to  what  distance  the  plaintiff 
was  entitled  to  from  the  middle  of  the  vein  or  point  of  discovery. 
'  It  is  perfectly  clear  in  our  mind  that  the  location  of  the 
defendant  was  not  wholly  void  for  the  reason  that  the  defend- 
ants' grantors  did,  in  marking  the  boundaries  of  the  location, 
pla^  their  stakes  more  than  fifteen  hundred  feet  in  length  and 
six  hundred  feet  in  width.  Under  the  evidence  in  this  case 
no  fraud  is  alleged  or  claimed.  No  rights  of  third  parties 
.^ere  infringed  upon,  and  the  evidence  is  conclnsive  that  the 
location  was  made  by  measurements  by  the  eye  and  by  stepping 
off  the  distances;  and  it  also  appears  that  in  December,  1886, 
ttie  alleged  location  was  surveyed,  and  the  lines  were  drawn 
in  such  manner  that  the  amount  of  the  claim  was  not  in  ex- 
cess of  the  amount  allowed  by  law.  This  occurred  prior  to 
the  plaintiff's  making  its  amended  location;  and,   under  the 
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facts  of  this  case,  there  can  be  no  question  that  the  location 
or  claim  of  the  defendant  was  void  only  as  to  the  excess.  The 
authorities  would  seem  to  be  conclusive  upon  ttiat  point:  At~ 
twM  V.  Eendree,  1  Idaho,  95;  Mining  Co.  v.  Tarbet,  98  IT.  S. 
464;  Mining  Co.  v.  Sole.  114  U.  S.  576,  5  Sup.  Ct.  Eep.  1055. 

It  appears  conclusively  from  the  location  notice  placed  upon 
the  ground  by  the  defendantB'  grantors  at  the  time  of  location 
that  they  only  claimed  fifteen  hundred  feet  along  the  lode  or 
vein  and  three  hundred  feet  on  each  side,  and  no  more.  There 
is  nothing  in  the  contention  that  the  decision  of  the  court  in 
the  last  case  does  not  apply  in  principle  to  the  present  case.  It 
is  true  that  that  case  was  decided  under  the  act  of  1866,-  and 
the  present  caee  arises  under  the  act  of  1872;  yet  the  principle 
ie  the  same.  In  that  case  the  court  says:  "We  hardly  think 
it  needs  discuBsion  to  decide  that  the  inclusion  of  a  larger  num- 
ber of  linear  feet  than  two  hundred  riders  a  location^  other- 
wise valid,  totally  void.  This  may  oocur,  and  often  must 
occur,  by  accident  of  the  Burveyor,  or  other  innocent  mistake, 
where  there  exists  no  intention  to  claim  more  tiian  the  two 
hundred  feet.  Must  the  whole  claim  be  made  void  by  this 
mistake,  which  may  injure  no  one,  and  was  without  design  to 
violate  the  law?  We  can  see  no  reason  in  justice  or  in  the 
nature  of  the  transaction  why  the  excess  may  not  be  rejected, 
and  the  claim  be  held  good  for  the  remainder,  unless  it  inter- 
feres with  the  rights  previously  acquired."  We  do  not,  there- 
fore, think  it  necessary  to  further  consider  this  point,  exc^ 
to  say  that  we  find  no  error  in  the  refusal  of  the  court  to 
charge  on  the  subject  as  was  requested  by  .the  plaintiff.  More* 
over,  there  was  no  merit  in  the  plaintiff's  requests.  The  loca- 
tion of  the  plaintiff,  as  proven,  diowed  the  same  state  of  facts 
in  relation  to  itself  ae  did  the  defendants';  and  the  court  would 
not  have  been  justified,  under  the  evidence,  in  charging  the  jury 
that  the  defendants'  location  only  would  be  void. 

The  defendants  requested  the  court  to  charge  the  jury  that 
the  plaintiff  was  a  corporation  organized  under  the  laws  of  the 
state  of  Oregon,  and  that  no  such  corporation  is  entitled  to  the 
privilege  of  making  a  mineral  location  of  lands  belonging  ta 
the  United  States.  This  the  court  charged.  Without  deciding 
whether  thb  was  error  or  not,  we  can  safely  eay  that  it  is  not 
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such  an  error  in  this  case  ae  would  justify  the  court  in  revere- 
ing  the  judgment.  There  was  no  evidence  that  the  corpora- 
tion made  the  location.  On  the  contrary,  the  evidence  was 
conclusive  that  the  corporation  did  not  make  the  location,  and 
the  charge,  even  though  error,  could  not  in  any  way  have  in- 
jured the  plaintiff.  Besides  this,  the  defendants'  claim  was 
in  precisely  the  same  condition,  and  the  evidence  was  conclu- 
sive that  the  defendants  did  not  make  the  location,  but  stood 
in  the  same  position  as  the  plaintiff  did ;  namely,  they  had 
purchased  their  claim  from  citizens,  who  had  made  locations. 
The  charge  of  the  court  being  perfectly  clear  as  to  the  real  fad» 
of  the  case,  and  the  case  being  properly  submitted  to  the  jury, 
to  charge  as  the  court  did,  under  all  the  circumstances,  was  not 
error,  as  such  charge  could  not,  in  any  manner,  have  injured 
anyone.  We  therefore  conclude  that  as  to  this  point  therti 
was  no  error  to  justify  as  in  reversing  the  judgment. 

As  to  the  third  and  last  point  which  the  plaintiff  raises, 
we  think  there  is  nothing  whatever  in  it,  and  that  the  charge, 
as  delivered  by  the  court,  was  perfectly  correct  under  the  facts 
in  every  respect  Under  the  circumstances  the  court  would 
have  been  perfectly  justified  in  refusing  to  consider  the  re- 
quests made  by  the  plaintiff  at  that  time;  but,  even  as  deliv- 
ered and  refused,  we  find  no  error.  The  court  stated  to  the 
jury  that  "at  the  time  of  the  location,  the  measurement  must 
be  from  the  point  of  discovery — the  middle  of  the  point  of 
discovery — ^unless  there  is  evidence  before  you  that  the  vein  had 
been  actually  established  and  run;  but,  if  the  evidence  is  sim- 
ply that  there  was  a  point  of  discovery,  then  the  only  knowl- 
edge yon  can  have  of  the  vein  is  that  part  which  crops  out  at 
the  point  of  discovery,  and  the  parties  must  be  entitled  to  three 
hundred  feet  on  each  side  of  the  middle  of  the  vein  at  the 
point  of  discovery,  as  they  had  so  located  this  claim.  It  must 
not  exceed  three  hundred  feet — that  is,  they  are  entitled  to 
three  hundred  on  eath  side  of  the  vein."  This  we  think 
Was  proper,  and  was  the  only  charge  that  could  have  been  given 
to  the  jury  under  the  state  of  the  evidence. 

The  plaintiff  seems  to  lay  great  stress  on  the  fact  that  the 
court  refused  to  charge  the  twenty-second  proposition  requested 
by  it.     In  answer  to  this  claim  it  is  only  necessary  to  say  that. 
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from  the  examination  of  (ie  record,  it  wiU  be  fonnd  ttiat  the 
court  charged  the  proposition,  except  as  to  two  or  three  lines, 
Thicb  should  not  have  been  charged.  At  the  conclnmon  of 
the  charge  the  court  verbally  charged  the  jury  as  follows: 
"That  there  is  really  bat  one  qneetion  in  this  case,  and  that  is. 
Who  first  made  a  valid  location  on  this  ground?  That  is  really 
the  whole  question.  TJov,  to  determine  that  point,  you  muat 
go  into  all  the  evidence  yon  have  heard.  Reconcile  it,  if  you 
can,  and  ascertain,  if  you  can,  who,  in  your  judgment,  made  a 
valid  location  upon  that  ground.  If  you  find  that  the  plaintiff 
made  the  first  valid  location,  the  plaintiff  is  prior  in  point  of 
time,  and,  whatever  may  be  the  facts  in  this  case,  the  plaintiff 
is  entitled  to  a  verdict  at  your  hands.  If  yon  find,  however, 
that  the  defendant  made  the  first  valid  location  of  the  ground 
in  dispute,  then  the  defendant  is  entitled  to  a  verdict  at  your 
hands.  I  state  this  to  you  so  as  to  simplify  the  case  and  bring 
it  down  to  the  direct  point  in  issue."  Under  the  pleadings 
and  the  evidence  this  charge  was  perfectly  proper,  and  the  jury 
could  not  have  been  mistaken  ba  to  what  was  the  real  issue  in 
the  case.  The  evidence  was  conflicting,  but  fully  justified  the 
verdict  of  the  jury. 

The  contention  of  the  plaintiff  that  becanse  the  location 
notice,  as  recorded  by  the  defendants,  described  the  defend- 
ants' claim  as  adjoining  the  Stemwinder,  the  defendants  are 
estopped  from  claiming  that  their  location  is  prior  in  point  of 
time  to  plaintiff's,  under  the  evidence  and  the  explanation 
which  was  given  of  that  statement,  is  ntterly  without  m^t. 
We  think  that  there  is  no  error  in  the  record  which  would  jn»- 
tify  this  court  in  reversing  the  judgment.  The  judgment  i« 
therefore  affirmed  with  costs. 
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(March  11,  183B.) 
BOWMAN  BT  AL.  Y.  AYEBS. 
[21  Pac.  405.] 
iBBiaATDTO  Ditch— TBKAKTa  m  Cohhok — Contract— Rebcibbios — 
Dakaoeb — Pabt  Pebtobuancb. — Where  four  peraons  owned  in 
common  a  water  ditch,  and  while  in  joint  possession  and  use  of 
the  waters  thereof  said  tenants  in  common  entered  into  an  agree- 
ment in  writing  with  A.,  agreeing  that  if  A.  would  do  certain 
work  in  enlarging  and  improving  the  ditch,  thst  he  should  have 
an  interest  therein,  and  right  to  use  water  therefrom.  A.  en- 
tered upon  the  performance  of  his  contract,  and  did  work  upon 
the  ditch,  to  the  value  of  flft;  dollars,  and  began  to  use  water 
from  the  ditch,  and  was  proceeding  to  complete  hia  contract 
wh«i  be  was  stopped  bj  the  owners,  including  the  persons  with 
whom  he  had  contracted,  and  who  declared  the  contract  rescinded, 
wDerebj  A.  was  prevented  b;  them  from  the  completion  of  bis 
work.  No  reason  was  assigned  for  the  attempt  to  rescind,  and  no 
offer  to  pa;  for  the  work  done.  A.  insisted  upon  his  contract 
and  right  to  use  the  water  under  it,  and  continued  to  use  the 
water  from  the  ditch.  Thereupon  the  owners,  including  the  con- 
tracting persons,  brought  a  joint  action  in  trespaas  against  A. 
for  wrongful  use  of  the  water  from  the  time  he  entered.  Beid, 
(1)  that  the  defendant's  acta  did  not  constitute  trespass,  and 
that  the  plaintiffs  cannot  recover;  (2)  that  a  party  to  a  valid 
eontract,  in  the  absence  of  fraud  or  other  special  reason,  cannot 
rescind  &t  pleasure;  (3)  that  where  there  has  been  part  per- 
formance, a  part;  cannut  rescind  and  still  retain  the  benehts  re- 
ceived under  the  agreement. 

(Syllabus  by  the  court.) 

APPEAL  from  Diatrict  Court,  Ada  Cotmty. 

The  facta  fully  appear  in  the  following  statement  by 
BERRY,  J.: 

This  is  an  appeal  from  a  judgment  rendered  in  the  district 
coa'+,  Ada  county.  The  action  is  for  damages,  in  trespass, 
and  aie.  praying  equitable  relief.  The  complaint  avers,  in  sub- 
stance, "that  in  1883  the  plaintiffs  were  the  owners  and  in  pos- 
eeesioD  of  a  certain  ditch,  necessary  for  irrigating  the  lands  of 
plaintiffs;  and  that  the  defendant  wrongfully  entered  upon  and 
cut  and  tapped  said  ditch,  also  drew  water  from  said  ditch, 
Idaho,  Vol.  2—30 
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to  the  plaintiSs'  damages  $500."  It  also  aven  that  in  18S3, 
1884,  and  1885  the  defendant  wrongfully  placed  dams  in  said 
ditch,  and  cut  down  its  banks,  to  the  further  damage  of  the 
plaiotifffl  $200.  It  further  avers  that  the  defendant  ifi  con- 
tinuing ench  trespaBsea,  and  threatens  and  intends  to  continue 
them ;  that  the  defendant  is  insolvent,  and  the  plaintiffs  remedi- 
leaa,  unless  the  defendant  be  enjoined  j  and  prays  judgment 
for  the  sum  of  $500  damages  sustained ;  also  that  an  injunc- 
tion issue  against  the  defendant.  The  answer  puts  in  issue 
each  allegation  of  the  complaint  and  avers  ownership,  in  com- 
mon with  tile  plaintiffs,  to  the  extent  of  one-sixth  of  the  whole 
ditch;  that  he  also  owns  lands  (describing  them)  to  which 
one.«ixth  of  the  waters  of  the  ditch  are  necessary;  that  prior 
to  1887,  the  ditch  being  in  part  on  and  through  the  defendanfe 
lands,  the  plaintiffs  wrongfully  entered  upon  his  said  lands, 
and  enlarged  the  ditch,  and  did  damage,  etc.;  and  demands 
judgment,  etc.  The  cause  was  tried  before  the  court  with  a 
jury,  and  a  general  vtirdict  was  rendered  in  the  following  words ; 
"We,  the  jury  in  the  above-entitled  action,  find  for  the  plain- 
tiffs, and  assess  the  damages  at  the  sum  of  nothing."  The  jury 
also  under  instructions  of  the  court,  made  special  findings; 
the  seventh,  eighth,  and  ninth  being  as  follows :  "Question  buIh 
mittedto  jury,  by  the  court:  Q.  7.  In  the  matter  of  the  contract 
made  between  the  defendant  and  the  plaintiffs  in  tiie  spring  of 
1883,  by  which  the  defendant  was  to  enlarge  and  improve  the 
ditch  for  an  interest  therein,  did  the  defendant  perform  all 
the  conditions  of  the  agreement  on  his  part?  A.  He  did  not. 
Q.  8.  What  was  the  cost  to  the  plaintiffe  of  the  construction  of 
the  ditch  under  controversy?  A.  $500.  Q.  9.  What  was  the 
value  to  plaintiffs  of  the  work  done,  or  caused  to  be  done,  by 
the  defendant  on  the  ditch  under  the  contract  made  in  the 
spring  of  1883?  A.  $50."  The  special  findings  of  the  jury, 
except  the  fifth,  are  on  the  alleged  trespass  of  the  defendant, 
and  are,  in  substance,  included  in  the  general  verdict.  The 
fifth  special  finding  is  that  the  enlargement  of  the  ditch  on 
defendant's  land  by  the  plaintiffs  wae  not  without  defendant's 
consent.  On  this  verdict  judgment  was  entered  for  the  plain- 
tiffs decreeing  the  said  ditch  to  be  the  property  of  the  plain- 
tiffs; that  the  defendant  be  barred  of  all  interrat  therein;  and 
for  $271  costs  of  this  action. 
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Argument   for   Reepondenti. 

Bnimbsck  &  Lamb,  for  Appellant. 

Thongh  an  oral  purchase  from  a  cotenant  does  not  convey 
the  l^al  title,  it  gives  the  purchaser  an  equitable  title  to  the 
interest  of  tiie  cotenant,  and  protects  him  from  being  a  tres- 
paseer.  (Hoffman  v.  Fett.  39  Cal.  111.)  The  other  cotenants 
can  take  no  advantage  of  the  statute  of  fraud  so  long  as  the 
selling  cotenant  does  not.     {Oaiway  v.  Shields,  66  Mo.  313, 

27  Am.  Bep.  351.)  When  the  answer  contains  a  cross-com- 
plaint, it  must  be  replied  to  bo  far  as  the  cross-complaint  is  con- 
cerned, or  the  matters  therein  alleged  will  be  taken  as  confessed. 
(Eerold  v.  Smith.  34  Cal.  124.)  The  plaintiffs  had  no  right 
to  rescind  the  contract  after  part  performance  by  defendant. 
(2  Parsons  on  Contracts,  7th  ed.,  pp.  653,  812.)  Judgment 
outside  of  the  issues  is  against  law.  (Lothian  v.  Wood,  65  CaJ. 
164.)  A  party  cannot  allege  one  cauae  of  action  and  recover 
on  another.  (Black  v.  Merrill,  66  Cal.  92,  3  Pac.  113.)  The 
complaint  in  this  case  is  totally  defective  for  a  complaint  quiet- 
ing title,  inasmuch  as  it  nowhere  alleges  that  the  defendant 
claimed  any  right  or  interest  in  the  diteh,  bnt,  upon  the  other 
hand,  it  alleged  he  had  no  interest.     (Hev.  Stats.,  sec,  4538.) 

Huston  &  Gray,  for  Bespondents. 

It  is  entirely  within  the  discretion  of  the  court  to  grant  or 
refuse  a  jury  trial  in  an  equity  case.  (Societe  Francaiae  v. 
Selheimer,  67  Cal.  623;  Code  Civ.  Proc,  sec.  4366;  Kopikua  v. 
State  Capitol  Commrs.,  16  Cal.  249;  Brewster  v.  Boure,  8  Cal. 
601 ;  Weber  v.  Marahall,  19  Cal.  447 ;  ffouser  v.  Atistin,  ante,  p. 
204,  10  Pac.  37.)  In  equity  cases,  where  special  issues  are  sub- 
uiitted  to  a  jury,  their  verdict  is  merely  advisory  to  the  court. 
(Warring  v.  Freear,  64  Cal.  54,  28  Pac.  115;  Freeman  v.  Ste- 
phenson, 63  Cal.  499 ;  Stochmon  v.  Irrigating  Co.,  64  Cal.  57, 

28  Paa  116;  Bates  v.  Oage,  49  CaJ.  126.)  Mere  lapse  of  time 
does  not  constitute  an  abandonment,  but  it  may  be  given  in  evi- 
dence, for  the  purpose  of  ascertainiug  the  intention  of  the  par- 
ties. (Moon  V.  Rollins,  36  Cal.  333 ,  95  Am.  Dec.  181 ;  Seymowr 
V.  Wood,  53  Cal.  303 ;  Davis  v.  Gale,  32  Cal.  26,  91  Am.  Dec 
654.)  Sale  for  a  nominal  price  may  be  received  in  evidence,  as 
tending  to  show  abandonment  {Davis  v.  Bale,  32  Cal.  26,  91 
Am.  Dec.  554;  Sieber  v.  Frink,  7  Colo.  148,  2  Pac.  901.)     Fail- 
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lire  to  use  the  water  ie  competent  eridecce  of  abaocloiimeDt. 
(Davis  V.  Gale,  32  Cal.  34,  91  Am.  Dec.  654.)  A  deed  Bubse- 
quent  to  abandonment  is  void.  {Bird  v.  lAsbrot,  9  Cal.  1,  70 
Am.  Dec.  617;  Preston  v.  Keys,  23  Cal.  195.)  A  cross-com- 
plaint must  state  all  the  facts  which  would  be  required  in  an 
original  complaint  to  entitle  the  party  to  affirmative  relief,  and 
it  cannot  be  helped  out  by  the  averment  of  any  other  pleading 
in  the  action.  {Collins  v.  Bartlett,  44  Cal.  381 ;  Doyle  v.  Frank- 
lin,  40  Cal.  110;  Blum  v.  Robertson,  24  Cal.  141;  Jones  v. 
Jones,  38  Cal.  585.)  Findings  of  a  jury  in  issues  submitted  to 
them  in  an  equity  case,  if  not  objected  to  by  motion  for  a  new 
trial,  cannot  be  questioned  in  the  supreme  court.  {Dujf  v. 
Fisher,  15  Cal.  375;  James  v.  Williams,  31  Cal.  211;  Reed  v. 
Bemal,  40  Cal.  628.)  A  pleading  improperly  designated  as  a 
*'cross-complaint"  will  not  be  treated  as  such,  so  as  to  necessi- 
tate an  answer  thereto.  (Harrison  v.  McCormick,  69  Cal.  617, 
11  Pac.  456;  Thompson  v.  Thompson,  62  CaL  154;  Jones  v, 
Jones,  38  Cal.  585.) 

BERRY,  J.  (After  StaHng  the  Facts.)— There  are  numerous 
assignments  of  error  in  this  case,  but  ve  shall  not  find  it  neces- 
sary to  consider  them  all.  Evidence  was  given  upon  the  trial 
tending  to  show  an  agreement  in  1883,  and  before  the  acte  com- 
plained of,  between  the  plaintiffs,  or  some  of  them,  and  the  de- 
fendant, for  a  purchase  by  the  defendant  of  the  right  to  take 
water  from  this  diteb;  the  plaintiffs  claiming  to  be  tenants  in 
common  of  the  right  to  the  water  flowing  in  the  ditch.  The 
counsel  for  tiie  defendant  requested  the  court  in  its  charge  to 
the  jury  to  instruct  them  that  "if  you  find  from  the  evidence 
that  the  plaintiffs,  or  a  portion  of  them,  proposed  in  writing 
that  the  defendant  should  he  entitled  to  water  if  he  should  do 
certain  work  on  the  ditch,  and  defendant  accepted  such  proposi- 
tion, and  proceeded  to  do  such  work,  and  offered  to  complete  the 
same,  but  was  prevented  by  the  plaintiffs,  the  defendant  is  enti- 
tled to  the  rights  the  plaintiffs  proposed  to  give  him.  They 
cannot  rescind  the  contract  if  the  defendant  had  accepted,  and 
partly  performed,  and  offered  to  perform  the  rest,  but  was  pre- 
vented by  plaintiffs."  The  court  refused  to  so  instruct,  but 
modified  the  request,  and  gave  the  modified  charge  as  follows: 
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"If  yon  find  from  ttie  eridence  that  the  plaintiffs,  or  a  portion 
of  them,  proposed  in  writing  that  the  defendant  should  be  enti- 
tled to  water  if  he  should  do  certain  work  on  tlie  ditch,  and  de- 
fendant accepted  such  proposition,  and  proceeded  to  do  such 
work,  and  performed  all  the  conditions  of  the  contract  on  his 
part,  tiien  he  was  entitled  to  hia  proportion  of  the  water."  This 
charge  was  objectionable  for  ambiguity,  and  as  it  really  made 
the  jury  the  judges  of  the  legal  t^ligationa  of  the  defendant. 
But,  given  as  it  waa,  in  contradistinction  to  a  request  clearly 
defining  the  rights  of  tile  defendant,  and  the  obligations  of  the 
plaintiffs,  it  could  be  understood  by  the  jury  only  as  charging 
that  acts  of  the  plaintiffs  could  not  excuse  the  defendant  from 
the  full  completion  of  all  the  work  to  be  done.  The  evidence 
tended  to  show  his  acceptance  of  the  plaintiff's  terms,  and  a  part 
performance.  Indeed,  the  court  submits  the  question  to  the 
jury  as  to  the  value  of  the  defendant's  work  on  this  agreement; 
and  the  jury  found  upon  it  as  followe;  "Question  for  special 
finding.  What  was  the  value  to  the  plaintiffs  of  the  work  done, 
or  caused  to  be  done,  on  the  ditch  by  the  defendant  under  the 
contract  made  in  the  spring  of  1883?  Answer.  $50."  But 
the  respondent  seeks  to  avoid  the  consequences  of  this  error  of 
the  court  in  refusing  to  charge  as  requested,  and  in  giving  the 
modified  charge,  by  claiming  tiiat,  ev«i  if  the  charge  was  wrong, 
and  the  finding  of  the  jury  waa  wrong  in  consequence  of  it,  still 
it  does  not  prejudice  the  defendant,  for  the  reason  that  the  ver- 
dict of  the  jury  was  only  advisory,  and  not  conclusive  upon  the 
court;  that  the  court  still  had  the  evidence  before  it,  and  could 
make  its  own  findings  on  this  point;  and  that  the  court  did  in 
fact  act  on  this  view  of  ita  duties,  and  in  the  fifteenth  finding 
of  fact  found  as  follows:  "That  the  defendant  did,  in  the 
spring  of  1883,  enter  into  a  contract  with  the  plaintiffs  Bow- 
man, Butler,  and  McDowell,  to  enlarge  the  ditch  described  in 
tiie  plaintiffs'  complaint,  and  have  an  interest  therein;  that  tha 
defendant  failed  to  perform  the  conditions  of  said  agreement, 
and  plaintiffs  terminated  said  agreement."  This  the  court  had 
no  right,  as  an  original  finding,  to  do.  The  question  submitted 
to  the  jury  was  one  of  fact,  in  a  common  action  at  law,  for  dam- 
ages arising  from  trespass.  In  the  «eventii  amendment  to  the 
constitution  of  the  United  States  it  is  provided  that  "in  suits 
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at  common  law  no  fact  tried  by  a  jury  shall  be  othemise  re- 
examined in  any  court  of  the  United  States  tban  according  to 
the  rules  of  common  law."  We  are  aware  of  no  rule  of  law  au- 
thorizing such  re-examination,  except  through  the  regular  pro- 
ceeding of  appeal.  That  the  court  followed  the  jury  makes  no 
difference  with  ita  right  to  make  an  original  finding  on  thia 
point  Its  duty,  if  it  did  anything  as  to  stating  this  as  a  fact 
found,  waa  to  follow  the  verdict;  and  the  only  allowable  pre- 
sumption is  that  it  did  so.  And  it  is  equally  presumable  that 
tiie  jury  found  that  the  acts  of  the  defendant  were  unlawful, 
from  the  erroneous  charge  given  them.  The  charge  as  given 
could  have  been  followed  by  no  other  results,  providing  any  part 
of  the  work  the  defendant  was  to  do  had  not  been  done;  and  this 
although  the  cause  of  that  failure  was  the  unlawful  acts  of  the 
plaintifFs  themselves.  His  readiness  and  willingness  to  perform, 
if,  indeed,  such  was  the  fact  (and  the  evidence  on  that  point 
raises  a  strong  presumption  on  hia  part  of  such  readiness  and 
wiUingness),  was  not  allowed  to  go  to  the  jury,  or  to  have  any 
consideration  by  them.  It  may  be  further  said  that  no  notice 
was  taken  by  either  the  court  or  the  jury  of  the  work  done  under 
thia  contract,  further  than  to  assess  its  value.  But  that  work 
had  been  done  by  the  defendant  on  that  contract,  and  it  appears 
that  the  plaintiffs,  without  repaying  it  or  offering  to  do  so, 
"rescinded  the  contract"  A  party  to  a  valid  contract,  where 
there  is  no  fraud  or  other  special  reason  (and  none  is  here 
shown),  cannot  rescind  at  pleasure,  and  especially  where,  as  in 
tiiia  case,  there  has  been  a  part  performance,  and  still  retain  the 
braefits  received  under  it  (2  Parsons  on  Contract,  679,  680; 
1  Wharton  on  Contracts,  sec.  285,  and  cases  cited  in  notes.) 
The  judgment  should  be  reversed-    Judgment  reversed.    All 
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(Mareh  II,  1S8S.) 

MINTT  T.  UNION  PACIFIC  RAILWAY  COMPANY. 

[21  Poe.  000.] 

Uabteb  akd  Sesvaht — HiSRa.^The  traveling  auditor  of  a  railroad 
company,  whose  duties  are  to  traTel  on  tlie  company's  cara 
Irom  stations  on  ita  roada  and  audit  accounts,  is  a  servant  of  the 
compnnj'B,  and  assumes  the  ordinary  risks  incident  to  the  em- 
ployment. 

S*Kz — Accident — PBEBUXPnoit. — Where  such  servant  is  injured  in 
an  accident  resulting  in  the  derailment  of  the  car  on  which  he 
is  riding,  it  will  be  presumed,  until  the  contrary  is  shown,  that 
the  company  was  not  in  fault  in  providing  suitable  inBtrumental- 
ities  for  the  business,  and  had  no  notice  of  any  defect  or  other 
causes  of  the  accident. 

What  Pabty  Ihjtbkd  icoav  Show. — B«for«  the  servant  ean  r*- 
oover,  he  must  show  that  the  injury  did  not  arise  fiom  a  defect 
obvious  to  himself,  or  which,  by  the  exercise  of  ordinary  care,  he 
might  have  known. 

Hazabo  cff  Business. — He  must  show  It  waa  not  from  hazard  in- 
cident to  the  business. 

Chabqbs  to  thb  Jubt. — Where  the  Judge  charged  the  jury  that,  if 
the  car  was  overturned  by  reason  of  any  defect  in  aaid  car,  or 
of  the  track  on  which  it  was  running,  this  is  in  itself  presump- 
tive evidence  of  neglect  on  the  part  of  the  defendant,  and  the 
burden  is  then  on  the  defendant  to  show  that  there  has  been  no 
negligence  whatever,  held,  that  as  between  master  and  servants 
■nch  preeumptioD  of  negligence  does  not  bo  arise,  and  the  charge 


SAm. — The  court  also  charged,  while  the  burden  of  proof  is  on  the 
plaintiff  to  flhow  negligence  of  the  defendant,  yet  it  is  sufficient 
for  that  purpose,  prima  facie,  if  he  show  he  suffered  injury  with- 
out his  fault,  while  lawfully  traveling  in  the  car  of  the  defendant, 
and  that  the  cause  of  that  injury  was  probably  the  negligence  of 
the  defendant,  held,  to  be  error,  and  that  whether  it  is  so  or 
not  is  in  the  knowledge  of  the  defendant,  and  the  defendant  must 
then  ehow  what  the  real  cause  of  the  injury  was,  and  if  the 
defendant  does  not  choose  to  give  the  explanation,  the  jury  will 
be  authorized  to  find  that  the  real  cause  of  injury  was  the  negli- 
gence of  the  defendant  in  the  particular  case  specified  in  the  com- 
plaint, held,  that  this  was  error. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Coart,  Oneida  Cotmty. 
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The  facts  appear  in  the  following  etatement  by  BERRY,  J.: 
On  the  twelfth  day  of  January,  1884,  the  plaintiff  was  In  the 
employ  of  the  defendant  as  traveling  auditor,  his  duties  extend, 
ing  over  the  entire  lines  of  the  company  west  of  Cheyenne,  in- 
cluding the  entire  Utah  and  Northern  road,  and  continued  in 
6uch  employment  until  August  17,  188G.  On  the  seventh  day 
of  January,  1886,  while  on  duty,  and  on  a  train,  traveling  from 
station  to  station  on  the  Utah  and  N'orthem  road,  and  in  the 
course  of  such  employment  as  traveling  auditor,  the  car  in  which 
the  plaintiff  waa  ridingwas  derailed  and  the  plaintiff  was  injured. 
The  case  was  tried  by  a  jury  before  Honorable  Case  Broderick, 
district  judge,  at  the  May  term,  1888,  in  Oneida  county.  The 
jary  returned  a  verdict  for  the  plaintiff,  and  assessed  his  damages 
at  $4,000.  Judgment  waa  entered  and  docketed  the  same  day.  A 
bill  of  exceptions  was  duly  made  by  the  defendant,  and  a  case  con- 
taining the  evidence,  bill  of  exceptions  as  agreed  upon  by  the  re- 
spective parties,  waa  settled  and  allowed,  upon  which  the  de- 
fendant moved  for  a  new  trial,  which  was  refused,  and  the  de- 
fendant appeals  from  both  the  judgment  and  the  order  denying 
a  new  trial.  In  the  complaint  the  cause  of  action  is  stated  as 
follows:  "That  on  or  about  the  first  day  of  November,  1885, 
and  from  that  time  continuously  until  on  or  about  the  first  day 
of  April,  1886,  the  defendant  negligently  and  carelessly  per- 
mitted the  said  line  of  railroad,  known  as  the  'Utah  and  North- 
em  Railway,'  to  become  ruinous  and  out  of  repair,  and  so  negli- 
genUy  and  carelessly  permitted  the  rails  upon  said  railway  to 
become  worn  out  and  weak  and  insufficient  to  support  the  trains 
run  upon  the  same,  and  particularly  did  negligently  and  car^ 
lesely  permit  said  rails  to  become  bo  worn  out  and  weak  and  in- 
sufficient on  the  seventh  day  of  January,  1886,  at  a  point  in 
Montana  territory,  near  Monida  station,  that  the  said  rails  there 
became  broken  on  the  passage  over  them  of  the  train  on  which 
the  plaintiff  was  that  day  riding,  as  hereinafter  stated;  that  on 
the  said  seventh,  day  of  January,  1886,  this  plaintiff  waa  travel- 
ing in  the  discharge  of  his  duties  as  traveling  auditor  upon  the 
r^uiar  passenger  train  of  the  defendant;  that  the  defendant, 
while  knowing  the  ruinous  condition  of  its  said  track,  was  never- 
theless running  both  passenger  and  freight  trains  upon  it;  that 
-while  plaintiff  was  rightfully  riding  said  train,  it  came  to  a 
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point  near  Monida  aforeeaid,  where  said  rails  were  worn  out, 
and  weak,  and  insufficient  to  support  the  trains,  as  above  stated, 
when,  by  reason  of  the  said  worn  ont,  weak,  and  insufficient  con- 
dition of  said  rails,  upon  said  track  so  negligently  and  care- 
lessly permitted  to  be  and  remain  there,  one  of  said  raits  became 
broken,  and  the  car  in  which  plaintiff  was  riding  was  thereby 
and  by  reason  of  the  aforesud  ruinous  condition  of  the  track 
at  that  place  run  off  the  track,"  etc.,  whereby  the  plaintiff  was 
injured,  etc.,  to  hia  damage,  etc. ;  "that  plaintiff  was  at  all  times 
before  he  received  said  injuries  ignorant  of  the  ruinous  condi- 
tion at  said  place,  and  defendant  had  then,  and  for  a  long  time* 
immediately  prior  thereto,  notice  and  full  knowledge  of  said 
ruinous  condition  of  said  railroad;  wherefore  the  plaintiff  de- 
mands judgment."  The  answer  puts  in  iasue  each  allegation 
of  the  complaint,  hut  avers  that  plaintiff  "wa«  at  the  time  an 
employee  of  the  defendant,  to  wit,  its  traveling  auditor  upon 
the  said  Utah  and  Northern  Bailway  and  other  lines  of  railway 
owned  or  operated  by  defendant;  that  it  was  the  duty  of  the 
plaintiff  to  travel  from  one  station  to  another  on  the  line  of 
said  railway,  and  audit  the  accounts  of  the  station  agents  of  de- 
fendant on  said  railway;  that  by  his  contract  of  employment 
....  plaintiff  was  to  receive  a  certain  price  and  compensation 
per  month,  and  was  to  be  transported  from  place  to  place  on 
said  railway,  free  of  charge,  as  his  duties  as  such  employee  re- 
quired; that  in  pursuance  of  said  contract  the  defendant  issued 
to  plaintiff  an  employee's  time-pass  or  free  ticket;  that  said 
pass  had  indorsed  thereon  a  condition  to  the  effect  that  the  per- 
son accepting  the  same  should  assume  all  the  risks  of  acci- 
dents, etc.;  that  the  plaintiff  had  knowledge  of  such  indorse- 
ment, accepted  the  terms,  and  was  bound  by  it."  Other  facts 
of  the  case  will  appear  in  the  opinion  of  the  court. 

P.  L.  Williams  and  W,  H.  Savidge,  for  Appellant. 

The  evidence  must  establish  the  negligence  alleged  to  be  the 
cause  of  the  injury,  or  it  fails  to  justify  the  verdict  (Bat- 
terson  v.  Railway  Co.,  49  Mich.  184,  13  N.  W.  608;  Morse  v. 
Railway  Co.,  30  Minn.  4C5,  16  N.  W.  368 ;  Murray  v.  Railroad 
Co.,  3  N.  MsT.  337,  9  Pac  369.)  The  burden  of  proof  of  the 
negligence  alleged  is  upon  the  plaintiff.     (Wood  on   Master 
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and  servant,  eec.  383 ;  Shearman  and  Bedfield  on  Negligence, 
sees,  222,  223 ;  Rose  v.  Railroad  Co.,  58  N.  T.  221,  222 ;  WrigU 
V.  Railroad  Co.,  25  N.  Y.  562;  Railroad  Co.  v.  Le^etter.  34 
Kan.  326,  8  Pac.  411.)  And  proof  of  the  accident  merely,  or 
the  injury  received,  is  not  sufficient  to  eetablisli  negligence  even 
prima  facie.  (Wood  on  Master  and  Servant,  sec.  419;  Whar- 
ton on  Negligence,  sec.  421;  Hytoglycerin  Case,  15  Wall.  .524; 
Lockwood  V.  RaUway  Co.,  B5  Wis.  50,  12  N.  W.  401 ;  Railroad 
Co.  V.  Scott,  64  Tex..  549.)  Evidence  relating  to  accidents  and 
repairs  or  replacements,  occnrring  and  made  at  points  remote 
'from,  and  long  after  the  happening  of,  the  particular  accident 
causing  the  injury  complained  of,  is  not  admissible.  (Morse 
V.  Railroad  Co.,  30  Minn.  465,  16  N.  W.  358;  Reed  v.  Railroad 
Co.,  45  N.  Y.  674;  Dougan  v.  Traniportation  Co.,  66  N.  Y.  1; 
Baird  V.  Daly,  68  N.  Y.  547;  Hudson  v.  Railroad  Co.,  59  Iowa, 
581,  44  Am.  Rep.  692,  and  note,  13  N.  W,  735;  Hipstey  v.  Rail- 
way Co.,  27  Am.  &,  Eng.  K.  B.  Caa.  887;  Railroad  Co.  v.  Fox,  11 
Bvuh,  495;  Pierce  on  Railroads,  293.) 

Smith  &  Smith  and  B.  D.  Wint^s,  for  Respondent. 

Derailment  of  a  car  makes  out  a  prima  facie  case  of  negli- 
gence. {Cleveland  etc.  R.  R.  Co.  v.  Newell,  104  Ind.  264,  54 
Am.  Rep.  312,  3  N.  E.  836 ;  Railroad  Co.  v.  Rainbolt,  99  Ind. 
651;  Hipsley  v.  Railway  Co.,  27  Am.  &  Eng.  R.  R.  Cas.  237, 
and  note.)  The  allegation  of  the  derailment  of  the  cars,  and  the 
consequent  injury  to  plaintiff,  were  all  he  needed  to  prove.  {Rail- 
way Co.  V.  Jones,  108  Ind.  551,  9  N.  E.  476;  Shearman  and 
Eedfieid  on  Negligence,  sees.  280,  280a;  Edgerton  v.  Railway 
Co.,  39  N.  y.  227;  FairchUd  v.  Stage  Co.,  13  Cal.  605;  Thomp- 
son on  Carriers,  181,  355;  Filch  v.  Railway  Co.,  45  Mo.  322.) 

BERRY,  J.  (After  Stating  the  Facta.) — The  specific  wrong 
by  the  defendant  of  which  the  plaintiff  complains,  after  a  gen- 
eral statement  relating  to  the  track,  is  that  "in  particular  [the 
defendant]  did  negligently  and  carelessly  permit  said  raili  to 
become  so  worn  out  and  weak  and  insufficient,  on  the  seventh 
day  of  January,  1886,  at  a  point  in  Montana  territory,  near 
Monida  station,  that  the  rails  there  became  broken,  on  the 
passage  over  them  of  the  train  in  which  the  plaintiff  was  that 
day  riding";  that  on  that  day  "the  defendant,  well  knowing  the 
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conditioa  of  itfl  eaid  track,"  ran  its  cars  upon  it,  anct,  at  a 
"point  near  Monida  aforesaid,"  where  the  rails  were  worn  ont, 
and  too  weak  to  support  the  train,  and  by  reason  of  snch  weak 
and  worn-out  condition  of  said  rails  "there"  or  at  that  point 
the  car  in  which  the  plaintiff  was  riding  "was  thereby  and  by 
reason  of  the  said  ruinous  condition  of  the  track  at  that  place 
mn  oS  the  track,"  and  the  plaintiff  was  injured.  No  dtfect 
in  the  cars  or  other  machinery  is  alleged,  nor  is  there  any  niis- 
■conduct  on  the  part  of  the  persons  in  charge  of  the  train  either 
alleged  or  shown;  but  the  sole  grievance  is  that  the  tmok  at 
that  point  was  ruinous  and  weak,  and  the  defendantj  knowing 
it,  still  ran  its  trains;  that  thie  weakness  of  the  track  threw  off 
the  car,  and  caused  the  injury.  There  is  no  direct  evidence 
that  a  rail  was  broken.  No  one  seems  to  have  seen  a  broken 
Tail.  Nor  ia  there  any  evidence  of  special  defect  in  the  track 
at  that  point  A  careful  review  of  the  evidence  would  indicate 
that  the  track,  where  the  accident  occurred,  was  as  good,  if  not 
better,  than  at  other  parts  of  the  road;  but  the  issue  is  tendered 
and  joined  as  to  a  defect  in  the  track,  and  that  such  defect  was 
the  cause  of  the  accident  To  sustain  the  position  of  the  plain- 
tiff as  to  the  weak  and  ruinous  condition  of  the  track  at  this 
time  and  place,  the  following  questions  were  asked  by  the 
plaintiff  of  Timothy  Farrel,  the  conductor  of  the  wrecKed  train, 
and  evidence  given  under  objection,  duly  made  by  the  defendant, 
as  to  each  question  and  answer.  "Q.  What  caused  this 
wreck?  A.  I  don't  hardly  know  what  caused  the  wreck.  I 
*uppose  it  was  a  broken  rail.  Q.  Was  the  track  laid  with  new 
iron  or  steel  shortly  after  the  accident?  A.  Not  for  some 
time.  I  believe  it  was  some  time  late  in  the  following  fall.  Q. 
What,  if  any,  was  the  difference  in  the  new  rails,  that  were  laid 
•^en — what  is  the  difference  in  the  size  of  the  new  rails  and 
"the  old  ones?  A.  There  is  considerable  differenc;;  in  the  size 
and  heft  both.  Q.  Which  is  the  heaviest?  A.  The  last  iron 
laid  was  considerably  heavier  than  the  iron  it  i^laced.  Q. 
Can  you  give  the  comparative  difference?  Is  one  twice  as 
heavy  as  the  other?  A,  I  don't  think  it  is  twice  as  large.  Q. 
Have  you  observed  any  broken  raik  along  there  since  the  new 
track  was  laid?  A.  No,  sir;  not  to  my  personal  knowledge. 
Q.    Was  not  one  of  the  causes  of  the  track  being  rough  (with- 
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out  reference  to  any  particular  place)  because  the  ends  of  the 
rails  were  battered  down?  A,  I  expect  it  was.  Q.  Have 
you  had  your  train  wrecked  at  any  other  time  since  this  acci- 
dent— ^the  accident  in  which  the  plaintiff  was  injured?  A. 
Yes,  sir.  Q,  How  many  times?  A.  Twice  that  I  remember. 
Q.  On  the  same  road?  A.  Tee,  air.  Q.  How  near  to  this 
place  did  they  happen?  A,  One  was  about  fifty  miles,  and 
the  other  about  eight  miles,  from  it.  Q.  How  long  after  this 
wreck?  A.  One  was  about  six  monthg,  and  the  other  about 
a  year;  one  happened  before,  and  the  other  after,  this  wreck. 
Q.  Was  the  last  one  before  or  after  thia  iron  was  laid?  A. 
It  was  after."  The  defendant  moved  to  strike  out  the  answers 
of  the  witness  as  to  the  two  wrecks  before  and  after  the  acci- 
dent in  question  as  immaterial  and  irrderant,  which  motion 
was  refused,  and  the  defendant  duly  excepted.  We  think  the 
testimony  was  improper,  and  should  have  been  rejected.  These 
two  wrecks  were  too  remote,  both  in  time  and  place,  from  the 
wreck  in  question;  and  besides,  it  was  not  shown  from  what 
cause  they  occurred.  They  have  no  proximate  relation  to  the 
condition  of  the  track  at  the  time  and  place  of  accident.  N"o 
fact  was  stated  by  this  witness  as  a  ground  for  his  opinion  that 
it  was  a  broken  rail  that  caused  the  wreck,  and  we  have  no 
intimation  as  to  the  grounds  of  his  belief.  That  there  wa«  a 
broken  rail,  and  that  tiie  wreck  was  caused  by  it,  were  facts  to 
be  found  by  the  jury;  and  tiie  opinion  of  a  witness,  not  based 
on  competent  fact«,  should  not  have  been  given  to  them.  Aside 
from  this  "supposition"  of  the  witness  Farrel,  who  was  him- 
self injured  at  the  accident,  too  much  to  take  notice,  there  la 
no  evidence  that  a  rail  was  broken  at  all.  Nor  was  the  fact  that 
in  the  fall  of  the  same  year,  but  more  than  eight  months  after 
the  accident,  the  whole  road  was  re-ironed,  and  heavier  rails 
placed  upon  it,  competent  evidence  of  the  cause  of  this  acci- 
dent. What  the  motive  was  is  not  shown  by  the  act  itself,  or 
otherwise.  There  were  many  reasons,  each  of  which  is  equally- 
presumable,  which  may  have  induced  this  re-ironing:  each  ot 
which  reasons  may  have  been  wholly  disconnected  with  any 
weak  or  ruinous  condition  of  the  track  at  the  time  and  place 
of  accident.  Even  granting  that  the  road  as  a  whol^  eight  or 
more  months  after  the  seventh  day  of  January,  1886,  required 
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strengthening  in  view  of  the  uses  it  was  to  be  put  to,  etill 
those  defects  may  have  been  at  great  dietancee  from  the  place 
of  the  accident,  or  from  cauBea  not  at  all  existing  at  that  place. 
Any  possible  relation  of  this  evidence  ia  too  remote  in  character, 
time,  and  place  from  the  acts  in  question.  {Morse  v.  Railroad 
Co.,  30  Minn.  465,  16  N.  W.  358.)  This  evidence  may  not 
have  influenced  the  jury,  but  we  cannot  see  that  it  did  not. 

A  more  Eerioufi  error  waa  in  giving  the  first  charge  to  the  jury 
at  the  request  of  the  plaintilf,  that  "if  the  car  vras  overturned  by 
reason  of  any  defect  in  said  car,  or  of  the  track  on  which  it  was 
running,  ....  this  is  in  itself  presumptive  evidence  of  negli- 
gence on  the  part  of  the  defendant;  and  the  burden  is  on  the 
defendant  to  show  that  there  has  been  no  negligence  whatever, 
and  that  the  overturning  has  resulted  from  a  cause  which  rea- 
sonable care  and  foresight  could  not  prevent" 

1.  It  was  not  any  defect  in  the  car  that  was  in  issue.  Sup- 
pose the  car  had  been  derailed  by  a  broken  axle,  that  would 
raise  no  presumption  that  the  track  was  ruinous  and  weak,  or 
that  the  defendant  had  knowledge  of  its  condition. 

2.  'Sot  was  it  "any  defect"  which  the  track  might  have  which 
the  jury  were  to  consider,  but  only  the  defects  charged.  It  was 
in  evidence  that  the  weather  was  very  cold  at  that  time  and 
place — ^the  thermometer  was  twenty-eight  degrees  below  zero; 
also  that  broken  rails  are  more  frequent  when  the  weather 
is  cold.  But  no  issue  has  been  made  upon  a  defect  so  caused ; 
sor  of  the  defendant's  knowledge  or  want  of  knowledge  of  such 
defect,  "i'et  the  charge  is  that  such  or  any  other  defect  in  the 
track  is  presumptive  evidence  of  negligence  of  the  defendant  in 
what  constituted  "the  real  cause  of  the  accident,"  whatever  it 
was,  and  lays  on  it  the  burden  of  showing  that  there  was  no 
negligence  whatever.  That  is  very  unreasonable.  It  is  as 
though  the  jury  were  told  the  same  thing  in  case  an  enemy  had 
drawn  the  spikes,  thereby  causing  the  car  to  be  derailed.  It  is 
impossible  to  see  how  such  a  fact,  even  if  the  jury  thought  the 
defendant  careless  in  such  a  case,  could  be  presumptive  evi- 
dence of  the  defendant's  negligence  in  letting  its  track  become 
■weak  and  ruinous. 

The  second  charge  was  also  equally  erroneous.  The  court 
charged  "that  the  bnrden  of  proof  is  upon  the  plaintiff  to  show 
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the  negligence  of  the  defendant,  but  it  is  BufBcient  for  that 
purpose,  prima  facie,  if  he  show  he  auffered  injury  without  hia 
fault,  while  lawfully  traveling  in  the  car  of  defendant;  and 
that  the  cause  of  that  injury  was  probably  the  negligence  of  the 
defendant;  and  that  whether  it  is  so  or, not  is  in  the  knowledge- 
of  defendant,  for  then  the  defendant  mart  show  what  the  real 
cause  of  the  injury  was;  and  if  the  defendant  does  not  choose- 
to  give  the  explanation,  the  jury  would  be  authorized  to  find 
that  the  real  cause  of  the  injury  was  the  negligence  of  the  de- 
fendant in  the  particular  case  specified  in  the  complaint."  Thir 
is  wrong  for  many  reasons.  It  tells  the  jury  that  whaterer  may 
have  been  the  cause  of  the  accident,  whether  as  alleged  in  liie- 
complaint,  or  from  any  other  cause,  however  remote,  if  the  de- 
fendant was  "probably"  negligent  in  it,  then  the  jury,  without 
any  further  proof,  may  find  against  the  defendant  on  ilie  facts 
in  issue.  To  show  that  the  plaintiff  was  injured  by  a  broken 
axle;  that  such  axle,  on  inspection,  appeared  much  worn,  and 
that  the  defendant  probably  knew  it;  or  that  the  engineer  was  ' 
probably  intoxicated,  and  so  caused  the  accident — certainly- 
could  raise  no  presumption  as  to  the  condition  of  the  track,  nor 
of  the  company's  knowledge  of  that  condition.  The  company 
may  be  equally  ignorant  with  the  plaintiff  as  to  what  the  juiy 
may  think  is  "probably"  the  '"'real  cause"  of  an  accident,  or  of 
what  is  in  fact  "the  real  cause."  But  this  instruction  is  to  the- 
eSect  that,  whether  the  company  has  or  has  not  any  knowledge, 
if  still  it  IB  probably  negUgent  in  something  else,  which  might 
have  been  the  cause  of  the  accident,  it  must  nevertheless  show 
what  the  real  cause  was,  or  the  case  as  charged  will  stand  con- 
fessed. No  rule  of  law,  we  think,  will  sustain  that  position. 
(Wood  on  Master  and  Servant,  sec.  419;  Wharton  on  Negli- 
gence, sec.  431;  Railroad  Co.  v.  Scott,  6i  Tex.  549;  note  to 
Railroad  Co.  v.  Brice,  1  S.  W.  483,  28  Am.  &  Eng.  R.  R.  Gas. 
651 ;  Ely  V.  Railway  Co.,  77  Mo.  34.) 

A  point  is  made  by  the  defendant  that  the  plaintiff  at  thft 
time  of  the  accident  was  riding  on  a  pass,  which  had  conditions. 
that  in  case  of  injury  to  the  holder  would  protect  the  defendant 
from  liability.  The  effect  of  such  a  provision  upon  a  pass  is 
not,  under  the  evidence,  a  queetion  in  this  case.  The  pass  was 
apparently  adopted  by  both  parties  as  a  convenient  way  to  carry 
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out  a  contract  of  employment.  The  terras  of  that  pass  were  no 
part  of  that  agreement.  Its  object  was  only  to  enable  the  plain- 
tiff, by  its  means,  to  pass  over  the  road.  The  agreement  was 
that  the  plaintiff  should  serve  the  defendant  as  its  travelings 
auditor;  go  from  station  to  station  on  this  and  other  lines  of 
road,  upon  the  cars  of  defendant,  without  charge  to  the  plain- 
tiff; for  which  he  was  to  hare  an  agreed  compensatioiL  With 
or  without  the  pass  he  was  to  do,  and  would  have  done,  bo  far 
se  appears,  precisely  what  he  was  doing  at  the  time  of  the  acci- 
dent. Be  was  a  servant  of  the  company,  on  dnty  in  the  de- 
fendant's buflinesa,  and  riding  upon  and  under  his  contract  of 
employment,  but  of  which  contract  neither  the  pass  nor  Its 
conditions  were  a  part.  The  relations  between  the  parties  were 
those  of  master  and  servant,  and  the  only  rule  of  the  liability 
of  the  defendant  to  the  plaintiff  is  the  rule  of  the  liability  of 
the  employer  to  the  employee.  That  rule  is  "that  when  a  ser- 
vant enters  into  the  employ  of  another  he  aeenmes  all  the  risks 
ordinarily  incident  to  the  business.  He  is  presumed  to  have 
contracted  with  reference  to  all  the  hazards  and  risks  ordinarily 
incident  to  the  employment ;  and  he  cannot  recover  for  injuries 
resulting  from  such  ordinary  risks."  (Wood  on  Master  and 
Servant,  sec.  326;  NoyM  v.  Smith,  88  Vt  69,  65  Am.  Dec  288.) 
The  servant  seeking  to  recover  for  an  injury  takes  the  burden 
upon  himself  of  establishing  negligence  on  the  part  of  the  mas- 
ter, and  due  care  on  his  own  part ;  and  he  is  met  with  two  pr^ 
sumptions,  both  of  which  he  must  overcome,  in  order  to  entitle 
him  to  a  recovery:  1.  That  the  master  discharged  his  duty 
to  him  by  providing  suitable  instrumentalities  for  the  business; 
■and  this  involves  something  more  than  proof  of  the  mere  fact 
that  the  injury  resulted  from  a  defect  in  those  appUances.  The 
burden  la  imposed  on  him  of  showing  that  the  master  had  notice 
of  the  defect,  or  that,  in  the  exercise  of  ordinary  care,  which  hu 
is  bound  lo  observe,  he  would  have  known  it.  2.  When  this  is 
established,  he  is  met  by  another  presumption,  the  force  of 
which  he  must  overcome,  and  that  is  that  he  assumes  all  the 
ordinary  hazards  of  the  business.  To  overcome  this  presump- 
tion he  must  show  that  the  injury  did  not  arise  from  an  obvious 
defect  in  the  instrumentalitiee  of  the  business,  or  from  hazard 
incident  to  the  business,  or  from  causes  known  by  him  to  ezis^ 
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or  which  he  niiglit  have  known  by  the  exercise  of  ordinary  care. 
Failing  to  overcome  these  preeumptionB,  he  cannot  recover. 
(Wood  on  Master  and  Servant,  sec.  382,  and  cases  cited.) 
The  jury  in  this  case  should  have  been  so  instructed,  instead  of 
being  permitted  to  act  upon  the  instruction  given  to  them  by 
the  court.  There  was  no  evidence  in  the  case  to  overcome  either 
of  these  presumptioiis ;  and  for  this,  as  well  as  for  the  other 
reasons  above  stated,  the  judgment  must  be  revereed.  Judg- 
ment reversed,  and  a  new  trial  ordered. 


(Uftrcli  11,  1880.) 
TTNITED  STATES  v.  KUNTZE. 

[21  Pac.  407.] 

Tun  un>  Piacb  or  Houung  Covbt — Powkb  of  Judgm  to  Fix.— 
The  judgea  of  the  district  court  have  power  whea  ftSMmbted  kt 
the  capit&l  to  fix  the  time  snd  places  for  holding  court  in  their 
reapective  diatrict. 

Same — Wbbkx  Uirirm  Statm  w  a  Pabtt. — They  also  have  the 
power  to  fix  the  time  and  places  for  holding  tentu  of  court  for 
the  trial  of  cauaes  where  the  United  States  is  a  party,  or  where 
such  cause  arises  under  the  constitution  and  laws  of  the  United 
SUtes. 

Vekibe — Juitoita — ^HAbshal. — In  such  cases  it  is  proper  to  iaane  the 
venire  to  the  marshal  of  the  United  States,  directing  him  ta 
summon  jurors  from  the  body  of  the  district  at  large. 

Indict  UEST — Bioaut — Cobabit. — In  an  indictment  under  tection 
3  of  the  act  of  Congress,  approved  March  S2,  1BB2,  chapter  47, 
entitled  "An  act  to  amend  section  S362  of  the  Revised  Statutes 
of  the  United  States,  in  reference  to  bigamy  and  for  other  pur- 
poses," the  use  of  the  word  "cohabit"  is  sufficient,  and  it  is  not 
necessary  to  set  out  at  Urge  in  the  indictment  the  meaning  or 
definition  of  the  word  itself.  In  the  trial  of  a  cause  arising 
under  said  section  the  prosecuting  attorney  referred  to  the  fact 
that  the  defendant  had  failed  to  testify  «b  a  witness  in  his  own 
behalf  when  he  had  the  right  to  do  so.  This  is  held  error,  but 
is  cured  by  the  court  subsequently,  at  the  request  of  the  defend- 
ant, charging  the  jury  in  substance  that  the  fact  that  the  de-- 
fendant  did  not  testify  in  his  own  behalf  should  not  in  any  man- 
ner be  oonsidered  by  the  jury  as  a  circumstanoe  against  *■'"■, 
(Syllabus  by  the  court,) 
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APPEAL  from  District  Court,  Bingham  County. 

Smith  &  Smith,  for  Appellant. 

There  is  no  snch  crime  known  to  the  laws  of  the  United 
States  as  "unlawful  cohabitation,"  nor  is  there  such  a  crime  as 
"cohabitation."  The  time  of  holding  the  district  courts,  as 
well  as  the  place,  is  fixed  by  the  judges  of  the  supreme  court; 
but  they  must  be  held  in  the  "several  counties  or  subdivisions" 
■of  the  district.  (U.  S.  Rev.  Stats.,  sec.  1914.)  To  convict 
under  the  indictment,  it  was  incumbent  on  tbe  government  to 
prove  two  principal  facts:  1.  That  the  defendant  lived  (co- 
habited) with  the  two  women  named  in  the  indictment;  2. 
That  a  marriage,  real  or  ostensible,  with  each  of  these  women, 
had  preceded  this  cohabitation.     (U.  S.  Rev.  Stats.,  sec.  1865.) 

James  H.  Hawley,  United  States  District  Attorney. 

The  word  "cohabit,"  when  used  in  a  criminal  statute,  means 
"tt^her  as  man  and  wife."  (Idaho  Rev.  Stats.,  sec.  7684; 
Webster's  Dictionary,  284;  Cannon  v.  United  States,  116  U.  S. 
74.  6  Sup.  Ct.  Rep.  278.)  While  this  court  has  the  power  to 
set  terms  of  court  in  each  of  the  counties  of  the  territory,  it 
would  still  have  the  right  to  determine  in  which  of  said  coun- 
ties United  States  business  should  be  transacted.  (U.  S.  Rev. 
Stats.,  sec  1910;  U.  S.  Rev.  Stats.,  sec.  1874.) 

LOGAN,  J. — The  defendant  was  indicted  by  the  grand  jury 
at  Blackfoot,  Idaho  territory,  in  October,  1887,  for  a  violation 
of  section  3  of  the  act  of  Congress  approved  March  38,  1882, 
chapter  47,  entitled  "An  act  to  amend  section  6363  of  the  Revised 
Statutes  ^f  the  United  States,  in  reference  to  bigamy  and  for 
other  purposes."  The  section  reads  as  follows:  "Sec.  3.  That 
if  any  male  person,  in  a  territory  or  other  place  over  which  the 
United  States  have  exclusive  jurisdiction,  hereafter  cohabits 
with  more  than  one  woman,  he  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  on  conviction  thereof  shall  be  punished  by  a 
fine  of  not  more  than  $300,  or  by  imprisonment  for  not  more 
than  six  months,  or  by  both  said  ponisbmente,  in  the  discre- 
tion of  the  court."  The  defendant  was  tried  and  convicted  at 
the  June  term,  188S,  of  the  district  court  of  Bingham  county, 
Idaho,  Vol.  2—31 
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for  a  violation  of  the  precediog  eection,  and  sentenced  to  Buffer 
the  extreme  penalty  of  the  law,  and  from  that  judgment  he  has 
appealed  to  this  court. 

The  indictment  referred  to  reads  aa  follows:  "Samuel 
Kuntze  ie  accused  by  the  grand  jury  of  the  United  States  with- 
in and  for  the  third  judicial  district  of  Idaho  territory,  duly 
summoned  and  impaneled  upon  their  oaths,  by  this  indictment, 
of  the  crime  of  unlawful  cohabitation,  committed  aa  follows,  to 
wit:  The  said  Samuel  Kuntze,  at  Bear  Lake  county,  within 
said  third  judicial  district  of  Idaho  territory,  on  the  first  day  of 
December,  A.  D.  1884,  and  thereafter,  on  divers  otJier  days,  and 
continuouelv  from  the  said  first  day  of  December,  A.  D.  1884, 
up  to  and  including  the  day  of  finding  this  indictment,  did  un- 
lawfully cohabit  with  more  than  one  woman,  to  wit,  with  Mrs. 
Samuel  Kuntze  and  one  Caroline  Wuthrick,  against  the  peace 
and  dignity  of  the  United  States,  and  contrary  to  the  form, 
force  and  effect  of  the  United  States  statute  in  such  case  made 
and  provided,"  To  this  indictment  the  defendant  demurred 
upon  the  ground  that  the  same  did  not  state  facte  sufficient  to 
constitute  an  offense,  in  this;  Tliat  it  charges  a  mere  conclu- 
sion of  law;  that  it  did  not  state  whether  he  cohabited  with  the 
two  women  named  as  his  wives  or  otherwise ;  and  that  the  court, 
being  a  district  court  for  Bingham  county,  had  no  jurisdiction 
of  the  offence  attempted  to  be  charged,  it  being  alleged  to  have 
been  committed  in  Bear  Lake  county.  The  demurrer  was  over- 
ruled by  the  court  belovv,  which  decision  is  assigned  as  error 
by  the  defendant. 

The  first  objection  goes  to  the  meaning  of  the  word  "cohabit," 
used  in  section  3  of  the  act,  and  also  in  the  indictment.  This 
word  has  several  meanings,  aa  defined  by  Webster  and  Wor- 
cester, and  among  its  definitions  we  find  that  it  is  defined,  "To 
dwell  or  live  together  as  husband  and  wife";  and  this  unques- 
tionably is  the  sense  in  which  it  is  used  both  in  the  statute  and 
in  the  indictment.  The  conte.'it  in  which  it  is  found,  and  the 
manifest  evils  which  gave  rise  to  the  statute  in  regard  to  co- 
habitation, require  that  the  word  should  have  the  meaning  as- 
signed to  it.  {Cannon  v.  United  States,  116  U.  S.  55,  6  Sup.  Ct 
Eep,  378.)  Taking  the  meaning  of  the  word  as  defined,  and  the 
manner  in  which  it  is  used  in  the  indictment,  we  think  it  ia 
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snfficient  to  charge  the  defendant  with  the  crime  he  is  alleged 
to  have  committed.  Certain!}',  the  defendant  was  fully  aware 
of  the  natare  of  the  offense  with  which  he  was  charged;  and, 
taking  into  consideration  sections  7684  and  7686  of  the  Be- 
vised  Statutes  of  Idaho,  we  think  the  indictment  is  sufficient. 

The  second  objection  is  practically  disposed  of  by  this  court 
when  it  has  disposed  of  the  lirst  objection.  At  any  rate,  it 
becomes  more  a  question  of  evidence  than  of  law,  if  the  mean- 
ing of  the  word  "cohabit"  ia  to  be  in  the  sense  used.  The  opin- 
ion of  the  supreme  court  is  very  full  upon  this  subject,  as  will 
appear  on  page  71  of  Cannon  v,  Vniied  States,  116  17.  S.  Al- 
though it  is  true  that  thte  case  cannot  be  considered  as  au- 
thority, yet  the  opinion  of  the  cdurt  upon  the  questions  raised 
is  of  as  m'nch  value  aa  if  the  case  was  of  the  most  binding  au- 
thority. 

The  third  objection  goes  to  the  jurisdiction  of  the  court,  and 
the  construction  of  the  jury  by  which  the  defendant  was  con- 
victed. No  question  is  raised  aa  to  the  maimer  of  drawing  the 
grand  jury,  for  the  reason  that  the  manner  of  their  drawing 
does  not  appear  to  the  court.  The  question  is  raised,  however, 
08  to  the  power  of  the  court  to  summon  such  grand  jury  from 
the  district  at  large,  and  the  right  of  the  United  States  marshal 
to  execute  the  process.  The  same  questions  are  raised  in  regard 
to  the  trial  jury,  and  we  will  consider  and  dispose  of  both  the 
questions  at  the  same  time. 

The  only  question  involved  is  the  power  of  the  court  to  hold 
sessions  of  court  for  the  trial  of  causes  arising  under  the  con- 
Btitution  and  laws  of  the  United  States  in  one  designated  place 
in  the  judicial  district.  The  organic  act,  section  1914,  provides 
that  the  time  of  holding  the  district  courts,  as  well  as  the 
places,  shall  be  fixed  by  the  judges  of  the  supreme  court  when 
assembled  at  their  respective  seats  of  government.  Section 
1874  of  the  organic  act  provides  that  the  judges  of  the  supreme 
court  in  each  territory  of  the  United  States  are  hereby  au- 
thorized to  hold  court  within  their  respective  districts  in  the 
counties  wherein,  by  the  laws  of  said  territory,  courts  have  been 
or  may  be  established,  for  the  purpose  of  hearing  or  determin- 
ing all  matters  and  caunes  except  those  in  which  the  United 
States  is  a  party.     The  act  of  March  2,  1867,  passed  with  espe- 
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cial  reference  to  Idaho  territory,  provides  that  the  judges  of 
the  supreme  court  of  said  territory,  or  a  majority  of  them,  shall, 
when  asacmbled  at  the  seat  of  govenunent  of  Baid  territory,  de- 
fine the  judicial  districts  of  said  territory,  and  assign  the  judges 
who  may  be  appointed  for  said  territory  to  the  several  districts, 
and  shall  also  fix  the  times  and  places  for  holding  court  in  the 
several  counties  or  aubdivisions  in  each  of  such  judicial  districts, 
and  alter  the  times  and  places  of  holding  the  courts  as  to  them 
shall  seem  proper  and  convenient.  It  would  certainly  seem 
fair  to  conclude  from  these  acts  that  the  judges,  as  provided  by 
law,  may  so  arrange  the  time  and  place  for  holding  court  for- 
the  trial  of  causes  in  which  the  United  States  is  a  party  at 
anch  place  or  places  in  tlie  district  as  they  may  think  proper 
ftnd  convenient.  The  place  for  holding  court  in  the  third  dis- 
trict was  fixed  at  Blackfoot,  Bingham  county.  We  think  the 
court  had  this  power,     (Hvston  v.  Heed,  1  Idaho,  403.) 

The  selection  ot  jurors  by  the  marshal  from  the  body  of  the 
district  under  open  venire  directed  to  him  was  made  the  subject 
of  challenge  by  the  defendant,  which  challenge  was  overruled 
by  the  court.  We  are  referred  to  the  case  of  Clinton  v.  Engle~ 
brechi,  13  Wall.  434,  as  decisive  of  this  point  in  favor  of  the 
defendant.  This  case  is  not  at  all  in  point  It  was  a  civil  case, 
arising  under  the  laws  of  Utah,  and  did  not  fall  within  the  ju- 
risdiction of  a  district  court  fixed  for  the  trial  of  such  issues. 
The  law  of  the  territory  of  Utah  had  provided  a  mode  of  se- 
lecting and  retiiming  jurors,  which  was  openly  disregarded  by 
the  district  court,  and  for  this  error  the  judgment  was  reversed. 
The  case  at  bar  is  founded  upon  the  statute  of  the  United  States, 
and  appertains  to  the  fedftral  jurisdiction  of  the  court,  and  dif- 
fers materially  from  that  decided  by  the  supreme  court  in  the 
above  case.  No  provision  has  been  made  by  the  legislature  of 
this  territory  for  selecting  or  summoning  jurors  for  the  trial  of 
cases  arising  under  the  laws  and  constitution  of  the  United 
States,  or  in  which  the  United  States  is  a  party,  and  it  would 
aeem  that  in  the  absence  of  any  territorial  law  the  court  had 
the  common-law  power  to  proceed  in  the  manner  in  which  it 
did,  and  this  position  is  supported  by  undoubted  authority. 
(Beery  v.  United  States,  2  Colo.  186;  Sutton  v.  Seed,  1  Idaho, 
404;  Unittd  States  v.  Beebe,  3  Dak.  292,   11  N.   W.   605; 
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JfcContt  V.  United  States,  2  Wjo.  275;  Bennei  v.  United  States, 
2  Wash.  Ter.  179,  3  Pac.  272.)  The  marelutl  being  the  execu- 
tive ofBeer  of  the  court  when  sitting  for  the  trial  of  cauBes  in 
which  the  United  States  is  a  part;,  and  performing  essentially 
the  daties  of  a  sheriff  at  common  law,  it  is  no  objection  that 
the  eelection  of  Uie  jurors  was  intrusted  to  him;  for,  by  the 
common  law,  he  was  clothed  with  authority  to  that  end. 
(Beery  v.  United  States,  supra.)  We  thinly  therefore,  that  no 
error  was  committed  by  the  court  below  in  its  diepoeition  of 
the  demurrer  and  challenges  to  the  grand  and  trial  juries. 

The  defendant  requested  the  court  to  instruct  the  jury  that 
in  this  case  the  eyidence  did  not  warrant  a  verdict  of  guilty, 
and  that  it  was  their  duty  to  return  a  verdict  of  not  guilty. 
The  court  was  right  in  declining  to  give  this  instruction.  There 
was  some  evidence  in  the  case  tending  to  prove  the  guilt  of  ttie 
defendant,  and  sufficient  to  authorize  the  court  in  submitting 
the  case  to  the  jury,  and,  the  jury  having  found  a  verdict  up<ai 
the  evidence  we  are  not  inclined  to  interfere  with  their  verdict. 

The  refusal  of  the  court  to  give  the  first  instruction  requested 
by  the  defendant  was  not  error.  The  court  charged  the  jury 
that,  when  a  person  is  charged  with  an  ofFense,  Mb  Sight  or 
hiding  will  not  of  itself  warrant  a  conviction,  but  it  may  be 
proven  as  a  circumstance  to  be  considered  with  the  other  evi- 
dence in  the  case.  This,  we  think,  was  sufficient  and  justified 
by  the  evidence,  and  consequently  it  became  unnecessary  there- 
after to  charge  as  requested  by  the  defendant  upon  the  same 
point.  (People  v.  Forst/the.  66  Cal.  101,  3  Pac.  i02;  People 
V.  McDowell,  64  Cal.  467,  3  Pac.  124.) 

It  was  manifestly  improper  on  the  part  of  the  district  at- 
torney to  have  referred  to  the  fact  in  any  way  in  his  address  to 
the  jury  that  the  defendant  had  failed  to  testify  in  his  own 
behalf.  He  should  not  have  called  the  attention  of  the  jury 
to  that  fact  But  as  it  appears  subsequently  that  the  defend- 
ant requested  the  court  to  instruct  the  jury  that  the  failure  of 
the  defendant  to  testify  as  a  witness  in  his  own  behalf  should 
not  be  taken  into  consideration  by  the  jury  in  arriving  at  their 
conclusion  in  this  case,  and  is  not  to  be  considered  as  a  circum- 
stance against  him,  and  it  appearing  that  the  court  did  so  in- 
struct the  jury,  all  of  which  took  place  eubsetjuent  to  the  re- 
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marks  made  by  the  district  attorney,  we  Jail  to  see  in  what 
maimer  the  defendant  wae  injured  by  such  remarks.  The  error 
on  'the  part  of  the  dintrict  attorney  was  cured  by  the  act  of  the 
defendant,  and  of  the  court  in  the  charge  above  referred  to. 
We  do  not  deem  it  necessary  to  notice  particularly  any  other 
exception  taken  by  the  defendant  in  this  case.  It  is  sufficient 
to  say  that  we  find  no  error  in  the  record  calling  for  a  rereraal 
of  the  judgment    The  judgment  ia  therefore  affirmed. 

Weir,  C.  J.,  and  Berry,  J.,  concurring. 


(Hardi  11,  I88».) 

UNn'BD  STATES  t.  COZZENa 
[21  Fm.  400.] 

APPEAL  from  District  Court,  Bingham  County. 

Judgment  affirmed.  Following  case  of  United  Statu  v. 
Kuntxe, 

One  Cozzens  was  convicted  of  bigamy,  and  appeals.  Af- 
firmed. 

Smith  A  Smith,  for  Appellant. 

J.  H.  Hawley,  Tlnited  States  District  Attorney. 

LOGAN,  J. — ^TTnder  a  stipulation  now  on  file  with  the  clerk 
of  thin  court,  and  upon  the  opinion  of  this  court  In  the  case  of 
Vniied  States  v.  Kuntze.  ante,  p.  480,  21  Pac.  407  (decided  at 
this  term),  the  judgment  in  this  action  is  affirmed. 
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Argument  tor  ReBpondent. 


(March   II,  I88S.) 

DRAKE  7.  UNION  PACIFIC  RAILWAY  COMPANY. 

[21  Prc.  mo.] 
Hajstbb  Ain>  B^nTAKT — Role  or  Damages. — Where  a  flreman  upon 
a.  locomotiTe  engine  in  discliBrge  of  his  duty,  with  full  knowledge 
of  the  nature  and  extent  of  the  dangers  of  the  service  he  is  en- 
gaged in,  or  has  the  means  of  being  infonned  of  such  tacts  and 
conditions  by  the  exercise  of  ordinary  csre,  -voluntarily  assumes 
iuch  risks,  and  is  thereby  injured,  and  the  employees  are  guilty 
of  no  laches  or  misconduct  unknown  to  the  serrant,  or  which  with 
ordinary  care  be  might  have  known,  he  cannot  recover  for  suck 
injury. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Bear  Lake  County. 

P.  L.  WiUiams  and  W.  H.  Savidge,  for  Appellant. 

An  inBtrnction  ia  vicious  which  ignores  a  qualiiication  which 
the  evidence  tends  to  prove.  {Railway  Co.  v.  Rector,  9  Am,  & 
Eng.  R.  U.  Chb.  'i65,  S(i9.)  A  railway  company  is  not  held  to 
be  an  insurer  of  the  safety  of  its  employees,  even  as  to  the 
agencies  within  its  control;  a  fortiori,  it  ought  not  to  be  held 
to  this  rule  as  to  agencies  without  its  control  (Railway  Co.  v. 
Fowler,  8  Am.  &  Eng.  R.  H.  Cas.  504,  509 ;  Pierce  on  Railroads, 
379,  cases  ci:«d;  Gibson  v.  Railway  Co..  63  N.  Y.  449,  20  Am. 
Hep.  56S1 ;  De  Forest  v.  Jewett,  88  N.  Y.  264;  Wood  on  Master 
and  Servant,  sec.  382;  Railway  Co.  v.  Bresmer,  4  Am.  &  Eng. 
E.  R.  Cas.  647,  650.) 

Smith  &  Smith  and  R,  D.  Winters,  for  Respondent 
Under  the  evidence,  as  introduced,  it  was  the  duty  of  the 
court  to  submit  the  question  of  defendant's  negligence  to  the 
jory.  {Jones  v.  Railway  Co.,  128  U.  S.  443,  9  Sup.  Ct  Rep. 
118;  Kane  v.  Railway  Co.,  128  U.  S.  91,  9  Sup.  Ct  Rep.  16; 
Hough  V.  Railway  Co.,  100  U.  S.  224;  District  of  Columbia  v. 
McEUigott.  117  U.  S.  621,  6  Sup.  Ct.  Rep.  884.)  The  defend- 
ant was  bound  to  keep  its  track  in  safe  condition,  and  to  use 
all  reasonable  means  to  keep  obstructions  off  the  track,  and  to 
discover  anj  that  may  by  chance  get  thereon,  and  remove  them. 
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(Wilson  V.  Railivay  Co.,  15  Am.  &  Eng.  R.  B.  Cas.  192 ;  Illinois 
Cent.  Ry.  Co.  v.  Welch,  52  111.  183,  4  Am.  Rep.  693 ;  Railway 
Co.  v.QregoryM  111.  21%;Chicago  etc.  By.  Co.  v.  Russell.  91  111. 
298,  33  Am.  Rep.  6i;  fi^eW  v.  Railway  Co.,  43  N.  H.  S35; 
Dorsey  v.  Construction  Co.,  43  Wia.  583.)  This  action  was 
maintainable,  and  was  properly  brought  in  Idaho  for  a  liabilit; 
arieiiig  under  the  statute  of  Wyoming.  (DennicJc  v.  Railroad 
Co.,  103  U.  S.  11.) 

BERRY,  J. — This  is  an  appeal  from  the  district  court  of  the 
third  judicial  district.  Bear  Lake  county,  tried  by  a  jury  at  the 
July  term,  1888,  Honorable  Case  Broderick.  district  judge,  pre- 
siding. The  action  is  brought  by  the  plaintiff  as  administrator 
of  one  Fred.  S.  Brake,  deceased,  who  was  killed  in  an  accident 
on  the  Oregon  Short  Line  Railway,  one  of  the  lines  of  the  de- 
fendant, at  a  point  near  Ham's  Fork,  in  Wyoming  territory, 
January,  28,  1887.  The  complaint  alleges  that  the  deceased 
was  employed  by  the  defendant  at  the  time  as  a  fireman  on  one 
of  its  locomotive  engines :  that  at  the  place  of  the  accident  "the 
track  of  the  said  road  was  out  of  repair,  and  unfitted  for  the 
passat^  of  trains,  by  reason  of  ice  and  snow,  which  the  defend- 
ant had  negligently  permitted  to  remain  on  the  track";  that 
the  defendant,  with  knowledge,  etc.,  willfully  and  carelessly 
ran  its  train  and  engine  over  said  track,  whereby  the  deceased, 
without  fanlt  on  his  part,  was  killed;  that  the  deceased  was 
ignorant  of  the  condition  of  said  track,  or  that  it  was  out  of 
repair,  or  unfit  for  use.  The  plaintiff  demands'  judgment  as 
administrator,  and  pleads  the  statute  of  Wyoming  territory, 
where  the  accident  occurred,  as  allowing  recovery  by  an  admin- 
istrator. The  answer  of  the  defendant  puts  in  issue  each  al- 
legation of  the  complaint.  On  the  trial,  when  the  evidence  on 
the  part  of  the  plaintiff  was  closed,  and  the  plaintiff  had  rested 
his  case,  the  defendant  moved  for  a  judgment  of  nonsuit,  un- 
der section  4354  of  the  Statutes  of  Idaho,  subdirision  5,  on  the 
ground  that  the  plaintiff  had  failed  to  prove  a  sufficient  case 
for  the  jury.  The  motion  was  denied,  and  the  defendant  ex- 
cepted. 

Certain  requests  were  made  by  the  defendant  to  the  court  to 
charge  the  jury  (which  requests  will  hereafter  be  referred  to 
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more  at  lengtli),  each  of  vhich  vss  refused  by  the  court,  and  to 
which  refusal  the  defendant  duly  excepted.  The  court  deliv- 
ered ItB  charge  to  the  jury,  which  was  also  excepted  to  by  ttie 
defendant,  as  will  more  fully  appear,  and  the  jury  found  a  ver- 
dict for  the  plaintiff  in  the  sum  of  $3,000.  A  bill  of  exceptiona 
and  a  case  were  duly  settled  and  allowed,  and  upon  which  a 
motion  was  made  for  a  new  trial,  which  motion  was  denied,  and 
judgment  on  paid  verdict  was  entered  for  plaintiff;  and  the  de- 
fendant appeals  from  such  order  of  refusal  and  from  the  judg- 
ment to  this  court. 

The  first  point  of  the  appellant  is  that  the  court  erred  in  re- 
fusing judgment  of  nonsuit.  That  motion  was  based  upon  the 
want  of  evidence,  and  the  ground  is  taken  that  the  evidence  did 
not  show  such  a  state  of  facte  that  the  jury  could  find  the  de- 
fendant liable.  It  ia  stipulated  that  the  case  before  us  contains 
all  the  evidence.  A  review  of  this  point  involves  an  examina- 
tion of  the  facts  of  the  case.  There  is  little  or  no  condict  be- 
tween the  witnesses  on  any  material  point.  Stated  as  strongly 
for  the  plaintiff  as  the  evidence  will  warrant,  they  are  about  as 
follows:  The  deceased  is  alleged  in  the  complaint  to  have  been 
at  the  time  of  the  accident  in  the  employ  of  the  defendant  as 
iireman  on  one  of  ita  locomotive  engines;  and  the  evidence  shows 
that  tliis  employment  was  on  and  over  this  division  of  the  road, 
on  its  regular  trains,  and  that  he  had  been  so  employed  for 
some  years;  that  he  ran  between  Montpelier,  in  Idaho,  and 
Granger  or  Green  Eiver,  in  Wyoming  territory,  with  his  head- 
quarters at  Montpelier,  and  on  each  trip  passed  over  the  place 
of  the  accident;  that  the  train  on  which  he  was  regularly  em- 
ployed and  running  was  stopped,  either  the  day  of  the  accident 
or  the  preceding  day,  while  going  east,  in  consequence  of  the 
snow  on  the  track,  and  difficulty  of  running,  in  consequence  of 
the  drifted  condition  of  the  roads,  at  a  station  called  Fossil, 
about  ten  miles  west  of  the  place  of  the  accident;  that  other 
trains,  from  both  directions,  had  stopped  there,  and  the  run- 
ning of  regular  trains  had  been  practically  suBpended,  since 
early  in  the  morning  of  the  accident;  that  at  12;15  P.  M.  of 
that  day  a  special  train  was  made  up  of  passenger  cars,  to  be 
drawn  by  two  engines,  the  train  so  made  up  being  what  is 
known  as  a  "double-header,"  to  be  sent  from  Fossil  east  over 
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this  line,  both  to  forward  the  train,  Hnd  also  thereby  open  and 
clear  the  track  of  the  drifted  snow;  that  the  second  engine  was 
the  one  on  which  the  deceased  was  accustomed  to  ran,  but  on 
which,  on  that  oceaBion,  another  engineer  than  the  usnal  one 
wan  placed ;  it  was  a  epecial  provision,  for  a  special  duty,  made 
neceasary  by  the  drifted  enow;  that  no  snow-plow  was  sent  ahead 
of  this  train,  but  that  this  "double-header,"  as  adniitted  on  the 
argument,  and  in  the  respondent's  brief,  was  sent  out  to  "buck 
the  snow,"  It  is  also  shown  that  the  officers  of  the  company, 
and  the  trainmen  at  Fossil,  had  knowledge  of  the  storm  of  wind 
and  snow  that  had  commenced  about  three  days  prerious  to 
the  28th  of  January.  From  the  circumstances,  in  the  absence 
of  proof,  they  are  presumed  to  have  known  it ;  and  of  the  pres- 
ence of  drifts  upon  the  line;  and  of  the  difficulty  of  running 
iu  consequence;  and  of  the  delayed  and  deranged  conditions  of 
the  trains;  but  not  that  this  place  of  the  accident  was  in  any 
way  specially  dangerous,  above  other  places  in  its  vicinity;  and 
it  was  not  shown  that  the  track  at  this  point  was  in  any  way 
defective ;  and  also  it  was  shown  that  the  accident  was  on  account 
of  the  engines  running  into  a  drift  at  that  point,  at  a  speed  of 
about  twenty-five  miles  an  hoor.  It  was  shown  that  the 
weather  was  unusually  cold — some  degrees  below  zero — and  had 
been  cold  for  a  day  or  two  previous  to  the  wreck ;  that  the  pres- 
ence of  a  drift  at  the  place  of  the  accident  was  on  account  oi 
the  wind  blowing  from  an  unusual  quarter;  that  the  altitude 
was  about  seven  thousand  feet;  the  country  extremely  hilly  and 
rough;  that  service  in  "bucking  snow-drifts,"  whether  by  saow- 
plow  or  otherwise,  is  considered  by  railroad  men  as  extrahazard- 
ous. There  was  other  evidence,  but  not  to  materially  aSect  either 
of  these  facts.  Bad  this  action  been  for  injury  to  a  passenger, 
instead  of  to  an  employee,  much  of  this  evidence  would  have 
bad  no  bearing,  except  upon  the  questioil  of  knowledge  on  the 
part  of  the  defendant;  but  being  by  the  representative  of  an 
employee,  and  under  the  circumstances  shown,  it  involves,  or 
tends  to  show,  the  knowledge,  or  means  of  knowledge,  of  the 
deceased,  of  the  causes  of  the  accident,  and  the  quality  and  de- 
gree of  risks  which  the  deceased  voluntarily  assumed,  and  for 
which  the  defendant  might  not  be  liable. 
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It  is  not  claimed  that  there  was  any  promise  to  iademnify 
the  deceased,  or  to  do  anything  to  insure  safety;  nor  that  the 
deceased  made  any  request  or  protest;  or  that  the  company  had 
any  knowledge,  which  the  deceased  did  not  have,  or  might  not 
have  had,  if  he  had  desired.  Under  such  evidence,  it  is  difficult 
to  see  how  the  company  could  have  been  found  liable  in  dam- 
ages for  the  death  of  the  deceased.  It  is  by  no  means  clear  that 
the  motion  for  nonsuit  should  not  have  been  granted.  We 
think  it  should  have  been  allowed.  But,  if  this  were  not  so, 
the  law  as  to  the  risk  assumed  by  the  employee  should  have 
been  given  to  the  jury,  and  the  distinction  in  the  obligation  of 
fbe  defendant,  in  cases  of  a  mere  passenger  and  of  an  employee, 
engaged  in  this  service,  under  the  circumstances  of  this  case, 
and  as  to  his  knowledge,  or  want  of  knowledge,  of  the  facts  con- 
fltituting  this  danger,  and  as  to  his  assent,  or  his  want  of  assent, 
to  the  assumption  of  &ie  danger,  should  have  been  stated. 

The  judge  charged,  at  the  plaintiff's  request:  "1.  That  if  the 
jury  find  from  the  evidence  that  the  said  railway  track  was  ob- 
structed with  ice  and  snow;  that  this  caused  the  wreck  of  the 
train  on  which  Fred,  S.  Drake  was  riding;  that  in  such  wreck 
he  was  killed  without  fault  on  his  part;  that  the  defendant's 
roadmaster  or  superintendent,  or  both  of  them,  had  notice  of 
said  obstructions  in  time  to  remove  the  same,  or  in  time  to  have 
prevented  the  said  train  from  running  into  or  upon  such  ob- 
etructions,  by  the  use  of  ordinary  diligence,  under  all  of  the 
circumstances  of  the  case — then  your  verdict  should  be  for  the 
plaintiff;  2.  In  this  case  it  is  admitted  that  Fred.  S.  Drake  lost 
his  life  at  the  time  and  place  alleged  in  the  complaint;  and  the 
first  question  for  your  consideration  is  whether  there  was  neg- 
ligence on  the  part  of  the  defendant  company.  The  defendant 
was  bound  to  use  ordinary  care  in  keeping  its  track  in  a  safo 
condition.  If  it  failed  after  notice  to  do  it,  in  this  instance, 
then  it  is  liable;  but  if,  under  all  the  attendant  circumstances, 
you  are  not  satisfied  from  the  evidence — that  is,  by  a  prepon- 
derance thereof — ^that  the  company  was  negligent,  then  it  is 
not  liable  in  this  action,  and  you  are  the  exclusive  judges  of 
the  evidence  and  facts."  These  charges  are  erroneous,  both  in 
what  they  contain,  and  in  what  they  do  not  contain.  The  case 
vss  not  the  case  of  a  passenger  riding  upon  a  train,  and  the 
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jury  should  not  have  been  induced  to  so  conEdder  it.  The  court 
adopted  a  wrong  theory  of  the  nature  of  the  rights  and  obllga^ 
tions  of  the  parties,  respectively,  and  hoth  charges  are  consistent 
with  Buch  wrong  theory.  How  weil  soever  it  may  have  suited 
the  case  of  an  injury  to  a  mere  passenger,  it  was  misleading- 
when  applied  to  this  case;  snd,  as  we  have  before  said,  the- 
leamed  judge  should  have  given  the  law  as  to  the  liability  of 
the  defendant  to  its  employee,  under  the  circumstances  of  the- 
case  on  trial.  This  the  charge  does  not  do,  but,  so  far  as  it 
aseumes  to  give  a  rule,  it  is  erroneous. 

The  defendant  further  requested  the  court  to  charge  "Qi&t  if> 
in  this  case,  the  jury  find  from  the  evidence  that,  at  and  near 
the  point  of  the  wreck  resulting  in  the  death  of  Fred.  S.  Drake, 
and  at  the  date  of  its  occurrence,  there  had  been  recent  storms 
and  snowfalls  in  various  places  on  the  track  of  said  railway,, 
thereby  increasing  the  risks  and  dangers  to  trainmen  and  others- 
in  going  over  said  portion  of  said  road,  and  the  deceased  had 
knowledge  or  the  means  of  being  informed  of  said  conditions, 
by  the  exercise  of  ordinary  diligence,  and  notwithstanding  he- 
continued  in  said  employment  until  be  received  the  said  injury 
reeulting  in  his  death,  in  consequence  of  the  said  dangers,  then 
the  plaintiff  cannot  recover  in  this  action."  This  request  was 
refused,  but,  in  our  opinion,  should  have  been  given  especially, 
as  qualifying  what  was  actually  given,  and  its  refusal  as  error. 
The  rule  as  to  risks  assumed  by  an  employee,  and  the  liabili- 
ties of  the  employer,  as  to  injury  to  the  servant  while  on  duty 
in  such  employment,  is,  in  effect,  stated  in  Pierce  on  Bailroad^ 
379,  that  a  servant  who,  before  the  injury,  had  knowledge  of  the 
special  risks  and  dangers  of  the  service,  or  who,  having  reasona- 
ble opportunities  to  inform  himseif,  ought  to  have  known  the 
facts  constituting  such  risks  and  dangers,  by  remaining  in  tho 
company's  service  is  presumed  to  have  assumed  the  risk  of  such 
voluntary  exposure  of  himself;  and  he  cannot  recover  for  an 
injury  resulting  therefrom;  and  his  knowledge  has  the  samo 
effect,  whether  the  employer  was  informed  or  was  in  fact  ignor- 
ant of  such  danger;  and  the  rule  applies  with  special  force  when 
the  danger  is  obvious  to  the  semies,  as  in  this  case,  and  where 
the  servant  was  voluntarily  assuming  the  task  of  removing  tho 
very  obstructions  complained  of.     (2  Thompson  on  NegUgenc^ 
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p.  1008,  sec.  15;  Bcnlway  Co.  v.  Fowler,  8  Am.  &  Eng.  E.  R. 
Cas.  .504;  Gibson  v.  Railroad  Co.,  C3  N.  T.  44fl,  20  Am.  Bep. 
552;  De  Forest  v.  Jeteett.  88  N.  T.  364;  Wood  on  Master  and 
ScTYant,  sec.  379.)  The  judgment  and  order  oveiroluig  mo- 
tion for  a  new  trial  should  be  reversed,  and  a  new  trial  granted. 
Judement  set  aside,  and  new  trial  granted,  costs  to  abide  the 
event 


(March  11,  1SB9.) 


UMITBD  STATES  ex  bkl.  McDONATJ),  Dibteiot  Attok- 

WBI,    V.    SHOUP    ET    AL. 

[21  Pm.  686.] 

PABTTXS    TO    AfTTIOH— ConnTT    IfDBT    BE    SuZD    IK    COBPOBATK    XAMK.— 

An  action  b;  a  eountj  must  be  in  Ita  eorporate  name.  Since  tli« 
1st  of  June,  leST,  the  dste  when  the  BeviMd  Btatutea  of  Idaho 
went  into  effect,  an  action  for  the  beneltt  of  a  county,  and  whero 
the  demand  sued  upon  Is  a  property  of  the  cotintj,  must  be  in  tha 
corporate  name  of  the  county. 

BEroBiu.TTon'  or  iNBinimENi  Sued  ox. — A  bond  payable  to  the 
people  of  the  United  StatsB  will  not  suBtain  a  Judgment  In  favor 
of  the  people  of  the  United  States  of  tha  territory  of  Idaho.  Be- 
fore such  judgment  can  be  allowed,  the  iuBtnunent  must  be  re- 
formed. 

Gknbbal  DemAii — UHvzziriED  Cohplurt. — A  complaint  1^  a  pub- 
lie  officer,  in  his  oQicial  capacity,  ueed  not  be  verified,  but  tha 
answer  to  it  must  be  verified,  unleea  it  also  be  by  a  pubUe  offioar 
in  his  official  eapadty,  but  if  the  complaint  be  not  in  fact  veri- 
fied, a  general  and  not  specific  verified  answer  may  put  in  iasna 
the  main  allegations  of  the  complaint  under  section  4183  of  tha 
Revised  Statutes. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Lemhi  Co»mty. 

This  is  an  appeal  from  the  judgment  of  the  district  conrt  in 
and  for  Lemhi  county,  rendered  April  26,  1888,  in  favor  of  the 
plaintiffs,  and  against  the  defendants  severally,  in  the  sum  of 
8500  each.  'I'he  action  was  commenced  July  14,  1887.  The 
defendants  on  tiie  twenty-eighth  day  of  December,  1887,  ap- 
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peared  by  their  attorney,  C.  A.  Wood,  Esq.,  and  filed  a  de- 
murrer to  the  amended  complaint,  which  amended  complaint 
had  been  filed  on  the  nineteenth  da;  of  that  month.  The  com- 
plaint set  up  a  bond  executed  by  the  defendants,  Noyember  26, 
1886,  in  the  penal  sum  of  $2,500,  which  the  defendants  prom- 
ised to  pay  in  sums  of  $300  each,  conditioned  for  the  appear- 
ance of  one  Thomas  McKinney,  to  answer  to  a  criminal  charge, 
in  whatsoever  court,  etc.,  and  to  hold  himself  amenable  to  the 
orders,  etc.  The  proceedings  in  which  the  bond  is  taken  were 
regnlar,  and  authorized  the  taking  of  such  bond  as  plaintiffs 
say  this  was  intended  to  be.  7'he  bond  was  in  form  as  described 
by  section  499  of  the  Criminal  Code  of  Idaho  territory  (Revised 
Laws,  8th  SesH.),  except  that  it  was,  by  its  terms,  payable  to 
"the  people  of  the  United  States,"  instead  of  to  "the  people  of 
the  United  States  of  the  territory  of  Idaho."  The  complaint, 
which  was  not  verified,  admits  this  deficiency,  bnt  alleges  that 
the  defect  was  caused  by  mistake  of  all  parties  to  it ;  and  that 
the  prosecutor  and  all  the  defendants  intended  it  to  be  in  stat- 
utory form ;  and  prays  that  (1)  the  bond  be  reformed  by  add- 
ing to  it,  after  the  words  "United  States,"  the  words  "of  the 
territory  of  Idaho,"  as  the  obligees  of  said  bond;  (2)  that  the 
plaintiSs  have  judgment  upon  the  bond.  To  this  complaint 
the  defendants  demurred,  and  state,  as  groiinda  of  demurrer: 
1.  That  the  plaintiffs  have  not  the  legal  capacity  to  sue;  2. 
that  the  complaint  does  not  state  facts  suificient  to  constitato  a 
cause  of  action.  The  demurrer  was  overruled  by  the  court,  and 
the  defendants  excepted;  whereupon  the  defendants  answered 
as  follows:  The  defendants,  in  answer  to  the  complaint  of  the 
plaintiffs  herein,  "deny  each  and  every  allegation  therein  con- 
tained," which  answer  was  duly  verified.  On  the  twenty-aiitli 
day  of  April,  1888,  the  plaintifFB  by  their  conuael,  said  district 
attorney,  moved  for  judgment  on  the  pleadings,  on  the  ground 
that  the  answer  was  only  general,  and  not  a  specific  denial  of 
.the  allegations  of  the  complaint.  The  motion  was  sustained, 
and  judgment  was  entered  against  the  defendants  in  the  enm  of 
$600  each ;  to  all  of  which  the  defendants  excepted. 

Charles  A.  Wood,  for  Appellants. 

If  a  condition  prescribed  by  statute  is  omitted,  the  bond  la 
void,  although  the  surety  is  benefited.     {Alexander  v.  Bates,  33 
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Ga.  1S5 ;  State  v.  McCown,  24  W.  Va.  625.)  If  the  recogniz- 
ance is  not  authorized  bv  law,  or  if  the  court  had  no  authorit; 
to  take  it,  it  ia  void.  (Keppler  v.  State,  14  Tex.  App.  173; 
Phelps  V.  Paris,  4  Vt.  488;  Nichohon  v.  State,  3  Ga.  363.)  If 
the  answer  was  sham  or  frivolous,  or  improper  for  any  other 
reason,  it  should  have  been  stricken  out;  but  so  long  as  the  an- 
swer  remained  on  the  records,  denying  any  of  the  material  al- 
legations of  the  complaint,  the  court  had  no  authority  to  order 
judgment  on  the  pleadings.  (Reich  v.  Mining  Co.,  3  Utah,  254, 
9  Pac.  703 :  Pro^^i  v.  More,  40  Cal.  347;  Hicks  v.  Lovell,  64  CaL 
U,  411  Am.  Rtp.  679,  27  Pac.  942.) 

K.  Z.  Johnson,  Attorney  General,  and  Henry  Z.  Johnson, 
(James  H.  Hawley,  of  Counsel),  for  Kespoudents. 

As  the  complaint  shows  that  the  defendants  secured  the  dis- 
charge of  their  principal  by  the  executioa  of  the  bond  in  ques- 
tion, neither  said  principal  nor  the  defendants  were  prejudiced 
by  the  clerical  error  in  the  bond.  (People  v.  Myers,  1  Idaho,  357 ; 
Huffman  v.  Kopvelkom,  8  Neb.  344.  1  N.  W.  243;  Kopplekom 
V.  Huffman,  IS  Neb.  96,  10  N.  W.  577 ;  State  v.  Soudriette,  105 
Ind.  306,  4  N.  E.  860;  Gorman  v.  State,  38  Tei.  112,  19  Am. 
Kep.  29;  Murfree  on  Official  Bonds,  sec.  62.)  The  sureties  can- 
not set  up  as  B,  defense  the  fact  that  the  amounts  in  which  they 
justified  were  insufficient  under  the  statute.  The  justification 
is  no  part  of  their  contract  (People  v.  Carpenter,  7  CaL  402; 
People  V.  Shirley,  18  Cal.  121 ;  People  v.  Penniman,  37  Cai 
271 ;  Murdoch  v.  Brooks,  38  Cal.  603 ;  Brandt  on  Guaranty  and 
Suretyship,  sees.  439,  440.)  Although  the  complaint  was  not 
verified,  the  territory  being  plaintiff,  the  statute  required  the 
defendants  to  verify  their  answer.  (Rev.  Stats.,  sec.  4199.)  A 
general  denial  in  a  verified  answer  is  sham  and  frivolous,  and 
may  be  stricken  out  or  disregarded.  (People  v.  Hagar,  53  CaL 
171,  115,  182;  Lumber  Co.  v.  Richardson,  31  Miim.  267,  17 
N,  W.  388.)  Whenever  the  answer  fails  to  deny  any  of  the 
material  allegations  of  the  complaint  in  such  form  as  to  put 
the  same  in  issue,  the  plaintilf  is  entitled  to  judgment  upon  the 
pleadings.  (Doll  v.  Good,  38  Cal.  287 ;  Fitzgibbon  v.  Caivert. 
39  Cal.  261 ;  FeUA  v.  Beaudry,  40  Cal.  443.) 
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BEREY,  J.  (After  Stating  the  Facta.)— The  first  question  ie 
whether  the  artion  is  brought  in  the  name  of  the  proper  plain- 
tiff. It  18  conceded  that  the  cotinty  of  Lemhi,  Idaho  territory, 
is  the  party  in  interest,  and  for  whoee  benefit  the  action  is 
brought.  Whatever  was  the  practice  as  it  stood  prior  to  the 
first  day  of  June,  1387,  the  statutes  on  which  that  practice 
rested  were  either  repealed,  or  superseded,  by  the  Beviaed  Stat- 
utes, which  went  into  effect  June  1,  1887.  By  section  4090  all 
actions  must  be  brought  in  the  name  of  the  party  in  interest. 
By  section  17.32  all  acts  respecting  the  property  and  rights  of 
the  counties  ehall  be  in  the  nainea  of  the  respective  counties. 
And  by  section  1733  counties  may  sue  and  be  sued.  It  seems, 
therefore,  that  tlie  county  is  not  only  authorized  to  sue  in  its 
own  name,  hut  is  required  to  do  so;  and  that  this  action  should 
have  been  brought  in  the  name  of  Lemhi  county.  But  it  is 
objected  further  that  the  bond  does  not  run  to  the  county  of 
Lemhi,  or  even  to  the  people  of  the  territory  of  Idaho,  but  to 
the  people  of  the  "United  States,"  and  that  such  a  bond  was 
unauthorized  by  the  laws;  that  as  to  the  meaning  of  the  parties 
to  this  bond  the  court  cannot  from  the  words  alone  take  judicial 
knowledge  that  the  bond  was  intended  to  run  otherwise  than  it 
was  in  fact  drawn.  The  bond,  if  a  judgment  was  to  be  rendered 
upon  it  in  favor  of  the  people  of  the  territory  of  Idaho,  or  for 
the  benefit  of  Lembi  county,  should  have  been  reformed.  It 
was  not  reformed ;  and,  as  it  stood  when  judgment  was  rendered, 
would  not  sustain  a  judgment  in  favor  of  the  people  of  the 
United  States  in  the  territory  of  Idaho.  A  bond  in  this  form 
was  unknown  to  the  laws;  and  only  on  reformation  could  it 
have  any  validity  whatever.  But  it  is  claimed  that  it  is  al- 
leged in  the  complaint  that  it  was  the  intention  of  all  parties 
to  it  to  make  it  payable  as  provided  by  section  498  of  the  Laws 
of  the  Eighth  Session,  and  that  such  fact  is  admitted.  Evon  if 
such  were  the  case  (which  the  defendants  do  not  admit),  the 
bond  should  have  been  reformed  as  prayed  in  the  complaint, 
before  a  judgment  should  have  been  rendered.  In  some  way 
it  should  appear  in  the  action  of  the  court  that  the  promise 
was  for  the  benefit  of  the  party  demanding  judgment  upon  such 
promise.     There  should  have  been  a  formal  reformation  of  the 
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bond,  even  if,  aa  the  respondent  contends,  the  answer  was  not 
Rnfficiently  specific.  But  was  not  the  answer  aufficieni  to  put 
in  isBue  each  material  fact  of  the  complaint?  Whatever  may 
be  thought  of  the  intention  of  tlie  parties,  we  must  still  look  to 
vhat  they  did,  and  for  this,  first,  to  the  pleadings.  The  allega- 
tions of  the  complaint  are  that  by  mutual  mistake  there  was  a 
defect  in  stating  in  the  bond  the  name  of  the  obligee;  and 
which  allegation,  if  adjudged  to  be  true,  might  cure  that  al- 
leged defect  in  the  judgment.  The  answer,  as  to  every  material 
allegation  in  the  complaint  (Idaho  Rev.  Stats.,  sees.  4183, 
4184),  is  good,  as  a  general  denial.  But  it  is  not  a  specific  de- 
nial of  each  allegation  controverted ;  hence,  if  the  complaint  is 
verified,  the  answer  is  open  to  the  objection  of  insuJHciency. 
The  learned  judge  in  the  court  below  seems  to  have  taken  the 
view  that  the  complaint  was  verified,  and  that  the  answer  should 
be  wholly  disregarded.  While  it  is  not  specifically  stated  for 
what  cause  he  ignores  the  answer,  we  may  suppose  it  was  for 
want  of  compliance  with  the  statute  (section  4183),  in  not  being 
specific  in  denial  of  each  material  allegation  of  the  complaint 
controverted.  If  such  holding  is  correct,  it  must  be  for  the 
reason  that  in  this  case  a  general  answer  is  denied  to  the  defend- 
ants. Section  4199  of  the  Bevised  Statutes  provides  that  when 
an  action  is  brought  in  the  name  of  an  ofiieer  of  the  territory, 
and  for  the  public,  the  complaint  need  not  be  verified ;  but  the 
defendant,  unless  he  also  be  an  ofllcer,  or  answering  in  his 
official  capacity,  must  verify  his  answer.  The  statute  goes  nj> 
further  on  that  point  than  merely  to  excuse  such  officer  from 
verifying  liis  pleading,  and  of  requiring  unofficial  parties  to 
verify.  The  statute  does  not  "verify  the  complaint,"  as  the 
respondent  claims.  The  officer  is  excused  from  verification  for 
reasons  growing  out  of  the  fact  that  his  relations  to  the  sub- 
ject matter  are  official,  and  not  personal.  If  he  desires,  he  may 
verify;  and  then  his  pleading  will  be  a  verified  pleading,  and 
will  entitle  him  to  whatever  advantage  may  result  from  that 
fact.  But  if  he  do  not  verify,  hia  pleading,  for  all  purposes, 
except  as  to  the  single  matter  of  verification  alone,  differs  in 
nothing  from  an  ordinary  unverified  pleading.  In  this  case  the 
defendants  were  entitled  to  interpose  either  a  general  or  specific 
Idaho,  Vol.  2—32 
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denial  of  the  material  allegations  of  the  complaint,  controverted 
by  the  defendant.  (Kev.  Stats.,  see.  4183,  subd.  1.)  The  an- 
swer was  good,  and  the  action  of  the  court  below  was  therefore 
error.  From  the  view  taken  of  the  points  here  noted,  it  is  ap- 
parent that  the  judgment  cannot  be  sustained.  Judgment  re- 
Yened. 


(Ukreh  11,  1SB9.) 

SMITH  V.  RICHARDS  ot  TJX. 
[81  Pk.  419.] 
JoMifCifT    Lmr    on     Hohbstead— EzEcunoit. — A     jadgmant    It«a 
acquired  before  th«  filing  of  a  declaration  at  homeBtead  bf  re- 
■poodent  and  wife  eubjeets  luch  property  to  sale  under  execution. 
Such  lien  eaonot  be  dereated  bj  any  subsequent  act  of  the  ovmera. 
fiaTISTAcnon   Of   JijDomirT. — A   judgment  lien   ii  a  veated   right  of 
property,  and  cannot  be  latisfied  except  by  paym^t  or  releaae. 
(SyllabuB  by  tbe  court.) 

APPEAL  from  District  Court,  Oneida  Count;. 

Smith  &  Smith,  for  Appellant 

The  lien  of  a  judgment  gives  to  the  judgment  creditor  a  vested 
right  of  property  in  the  land  to  which  it  attaches.  (Ounn  v. 
Barry,  15  Wall.  632;  Edwards  v.  Kearzey.  96  U.  S.  595.) 
Neither  occupancy,  where  that  alone  is  nccesBary,  nor  recording 
a  declaration  of  homestead,  where  that  is  required,  will  in  any 
way  affect  or  modify  a  judgment  lien.  (Thompson  on  Home- 
steads and  Exemptions,  sees.  317,  318;  Kelly  v.  Dill,  23  Minn. 
435 ;  Bullent  v.  Iliatt,  12  Kan.  98 ;  Kobijison  v,  Wilson,  15  Kan. 
595,  22  Am.  Rep.  2r2;  liariholomew  v.  Hook,  S3  Cal.  278;  fiia: 
V.  McHenry,  7  Cal.  89;  Elston  v.  Robinson,  21  Iowa,  532.)  A 
subsequent  setting  off  of  a  homestead  does  not  detach  a  judg- 
ment lien  that  had  already  attached.  (Freeman  ou  Executions, 
pp.  390,  391,  sec.  249;  Rankin  v.  Scott,  12  Wheat.  177;  Good- 
win V.  InvesUnmt  Co..  110  TJ.  S.  1,  3  Sup.  Ct.  Hep.  473;  Mc- 
Comb  V.  Thompson.  42  Ohio  St  139.) 

D.  W.  Standrod  and  J.  T.  Morgan,  for  Respondents. 
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Under  the  lava  of  this  territory  a  judgment  does  not  become 
a  lien  upon  the  homestead  premiHee.  It  can  become  a  lien 
only  upon  real  property  of  the  judgment  debtor  which  la  not 
exempt  from  execution.  (Code  Civ.  Proc.  1881,  see  425;  Bow- 
man V.  Norton,  16  Cal.  219,  820;  McDonald  v.  Badger,  23  Cal. 
400,  83  Am.  Dec.  1S3;  WUlvtms  v.  Young,  17  CaL  403;  Acklay 
V.  Ckambfrlain,  16  Cal.  181,  76  Am.  Dec.  516.)  After  the 
selection  of  the  homestead  is  made  and  filed  for  record,  no  lev; 
upon  or  sale  of  the  homestead  property  can  be  legally  made, 
except  for  purchase  price,  mechanic's  lien,  etc.  (Hawthorne  v. 
Smith,  3  Ney.  182,  185,  93  Am.  Dec.  397;  Estate  of  Walley, 
n  NeT.  364;  Lachman  v.  Walker,  16  Nev.  425;  Stone  v.  Dar- 
nell, 20  Tex.  14;  Maemanniu  v.  Cajn^ell,  37  Tex.  267;  Smyth 
on  Homesteads  and  Exemptions,  sees.  176, 180;  Oreen  v.  Markt, 
25  111.  224;  Hume  v.  Gosaett,  43  111.  299;  Bonnell  v.  SmUh, 
53  III  377.)  If  the  judgmeiit  in  this  case  became  a  lien  for 
any  purpoBe,  such  lien  is  postponed  to  the  homestead  right. 
(Host  V.  Howe,  3  Wis.  762,  62  Am.  Dec.  705 ;  Bouman  v.  Nor- 
ton, 16  Cal.  219;  Freeman  on  Executions,  sec.  249.) 

IXX^AN*,  J. — This  is  an  action  brought  by  the  plaintiff 
against  the  defendants  in  ejectment.  The  action  arose  in 
Oneida  county,  and  the  same  was  tried  upon  an  agreed  state 
of  facts.  It  appears  from  the  findings  of  the  court  that  on 
the  seventeenth  day  of  July,  1883,  the  plaintiff  recovered  a 
judgment  against  the  defendant  E.  T.  Richards,  in  the  probate 
court  of  Oneida  county;  tliat  on  the  same  day  an  abstract  there- 
of, made  in  conformity  with  the  requirements  of  section  608  of 
the  then  Code  of  Civil  Procedure  of  Idaho,  was  filed  and  dock- 
eted in  the  office  of  the  clerk  of  the  district  court  of  the  third 
judicial  district  of  Idaho,  in  and  for  Oneida  county;  that  on 
the  same  day  a  writ  of  execution  was  duly  issued  to  the  sheriff 
of  Oneida  county  upon  the  judgment  so  docketed,  and  that 
under  and  by  virtue  of  this  writ  the  sheriff  levied  upon  the 
real  estate  described  in  the  complaint;  that  said  real  estate 
was  then  the  projjerty  of  the  defendant,  E.  T.  Richards ;  that  by 
virtue  of  such  execution  the  sheriff  of  the  county  advertised  the 
said  property,  as  required  by  law,  for  sale,  and  that,  on  the 
tenth  day  of  September,  1883,  the  same  was  sold,  and  the  plain- 
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tiff,  being  the  highest  bidder,  became  the  pmchaser  of  said 
property;  that  on  the  first  daj  of  April,  1884,  the  defendant, 
E.  T.  Richards  not  having  redeemed  the  eaid  premises,  the 
sheriff  execnted  to  plaintiff  a  deed  of  conveyaDoe  of  said  land 
and  premises;  and  that  by  virtue  of  this  deed  the  plaintiff  seeks 
to  eject  the  defendants.  The  defendants,  however,  claim  that 
on  the  third  day  of  September,  1883 — just  seven  days  before 
the  sale  of  the  premises  by  the  ebenff — Ann  Richards,  who  was 
then  the  lawful  wife  of  the  defendant,  E.  T.  Eicbards,  by  her- 
self, filed,  and  caused  to  be  recorded  in  the  office  of  county 
recorder  of  said  Oneida  county  her  declaration  of  homestead,  in 
the  form  and  in  all  respects  as  required  by  law,  upon  the  prem- 
ises described  in  the  complaint;  that  the  defendant,  E.  T.  Rich- 
ards, with  hia  wife  and  family,  had  resided  upon  the  premises 
continuously  for  seven  years  last  past  from  the  date  of  the 
execution  and  recording  of  the  decoration  of  homestead;  and 
that  tbey  now  have  no  other  homestead  or  place  of  residenoe 
whatever.  Under  this  state  of  facts  the  court  found  as  conclu- 
sion of  law  that  the  defendants  are  entitled  to  the  possession  of 
all  the  land  and  premises  described  in  the  complaint  herein  as 
against  the  plaintiff  and  all  persons  claiming,  or  to  claim,  the 
same  under  him,  and  that  the  plaintiff  bad  no  right,  title  or 
interest  in  or  to  the  said  land,  or  any  part  thereof.  It  is 
claimed  that  tbis  conclusion  of  law,  as  founded  upon  the  facts, 
is  error;  and  a  reversal  of  the  judgment  is  sought  upon  that 
ground. 

The  question  presented  for  our  consideration  is.  Can  the  de- 
fendant, or  bis  wife,  under  the  circumstances,  by  filing  a 
declaration  of  homestead  subsequent  to  the  attaching  of  a  judg- 
ment lien,  devest  that  lien,  and  prevent  the  property  being 
made  subject  to  it?  It  is  with  some  difficulty  that  we  have 
been  able  to  arrive  at  a  satisfactory  conclusion  in  this  case. 
Such  doubts  have  arisen  mainly  from  a  consideration  of  the 
decisions  of  the  courts  of  Mevada  and  California.  These  cases 
appear  to  hold  that  the  homestead  itself  is  exempt  from  forced 
sale  under  execution,  and  that  a  subsequent  filing  of  a  declara- 
tion of  homestead  under  the  statute  defeats  the  operation  and 
effect  of  the  lien.  Although  we  are  of  the  opinion  that  these 
cases  do  not  go  fully  to  that  extent,  yet,  even  if  they  do,  wa 
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■re  not  prepared  to  uphold  the  doctrine  laid  down  therein. 
Freeman,  in  his  work  on  Executions,  eectionB  249,  849d,  249e, 
aaya.  referring  to  the  cases  which  we  have  mentioned:  "These 
provisions  clearly  make  it  the  duty  of  the  officer  to  levy  the 
writ  on  all  property  not  then  exempt  from  execution,  and  after- 
ward, in  the  event  of  plaintiffs  recovering  judgment,  to  aell 
all  the  property  attached,  if  necessary  to  prodnce  a  aatisfaction 
of  such  judgment.  We  think,  therefore,  that,  construing  all 
the  statutes  together,  it  clearly  appears  that  these  decisions  are 
wrong,  and  that,  when  an  attachment  is  properiy  levied  on  lands 
not  then  exempt  from  attachment  and  executiou,  a  lien  is 
created  which  no  subeequently  arising  exemption  can  supplant; 
and  in  so  thinking  we  are  sustained  by  a  decided  preponderance 
of  the  adjudications  upon  this  subject,"  Thompson  on  Home- 
steads and  Exemptions,  section  317,  says:  "If  a  simple  contract 
debt,  created  at  a  time  when  the  creditor  has  not  had  the  notice 
required  by  law — ^whether  given  hy  visible  occupancy  or  a 
declaration  of  record — ^that  the  debtor  has  withdrawn  a  certain 
portion  of  his  land  from  exemption  by  making  it  his  homestead, 
will  bind  such  homestead,  a  fortiori  a  valid  lien  placed  upon 
land  before  it  acquires  the  character  of  homestead  will  not  be 
subsequently  impaired  by  the  debtor  occupying  such  land  as 
his  homestead,  or,  in  those  states  where  such  a  proceeding  is 
required,  by  filing  the  statutory  declaration  of  homestead.  If 
the  legislature  of  a  state  cannot  devest  such  a  lien,  it  is  pretty 
clear  Uiat  a  private  individual  can  do  bo  act  which  would  have 
this  effect.  Plain  as  this  conclusion  would  seem  to  be,  the 
question  has  been  thrust  in  the  face  of  the  couri»  again  and 
again."  Smyth  on  Homestead  and  Exemption,  section  35,  says 
"that,  if  the  premises  became  a  homestead  after  a  lien  has  at- 
tached, this  does  not  discharge  or  affect  the  lien" ;  and  a  "lien 
claimant,  having  a  lien  older  than  the  homestead  right,  may  en- 
force his  lien  without  any  reference  to  such  homestead  right." 
Piatt  on  Property  Rights  of  Married  Women,  section  71,  says : 
"All  liene  acquirod  before  the  homestead  has  been  established 
must  be  raised,  or  it  will  l>e  subject  to  forced  sale  for  their 
eatisf action."  And  again,  in  the  same  section,  he  says:  "Con- 
sequently an  appropriation  of  land  as  a  homestead  subsequent 
to  the  levy  of  an  attachment  or  the  attaching  of  a  judgment 
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including  that  under  the  Speaker  pro  tern.  &nd  by  him  signed,  and 
delivered  them  to  Curtis,  secretary  of  the  territory,  who  received 
and  receipted  for  them  to  said  clerk.  Speaker  Burkhart  petitions 
ibis  court  to  iBBue  a  writ  of  mandate,  directing  Secretaiy  Curtis 
to  produce  the  record  of  the  House  to  the  court,  that  tlie  court 
direct  the  record  to  l>e  amended  by  the  chief  cleric  to  comspoDd 
to  the  facts  and  permit  the  Baid  Spealcer  Burkhart  to  sign  th» 
■ame  as  Speaker.  Held,  that  mandomut  will  not  lie  to  iiiquir» 
Into  the  acts  of  a  legiiilatiTe  body  by  verbal  testimony,  and  cause 
its  record  to  be  corrected,  or  if  there  be  no  record  to  make  one;, 
and  that  a  l^slative  joumat  can  only  be  corrected  by  the  body 
that  made  it. 

Arthur  Brown,  Lyttleton  Price,  Teias  Angel,  and  S.  B. 
Kingsbury,  for  Petitioner. 

B.  Z.  JobnBon  and  Albert  Hagan,  for  Bespondent  Beed. 

James  H.  Hawley  and  John  S.  Graj,  for  Bespondent 
Curtis. 

WEIB,  C,  J. — This  is  an  application  by  the  plaintiff  for  a 
writ  of  mandate  to  be  directed  to  the  defendants  above  named. 
The  gToundB  upon  which  the  writ  is  asked  are  fully  set  out 
in  the  petition  of  the  plaintiff,  which  is  as  follows:  "The  above- 
named  plaintiff,  H.  Z.  Burkhart,  shows  that  he  was  the  duly 
elected  Speaker,  and  is  now  the  actual  and  acting  Speaker,  of 
the  House  of  Bepresentatives  of  Idaho;  that  defendant,  Chariea 
H.  Beed,  is  chief  clerk  of  the  House  of  Bepresentatives,  and 
Edward  J.  Curt.i8  is  the  secretary  of  the  territory  of  Idaho ;  and 
for  cause  of  action  for  mandamtis  alleges  that  the  said  defend- 
ant, Charles  H.  Beed,  has  in  his  possession,  as  such  chief  clerk, 
the  minutes  of  the  proceedings  of  said  House  of  Bepresentatives 
for  the  last  day  of  the  fifteenth  session ;  that  the  same  has  not 
yet  been  signed  by  plaintiff,  H.  Z.  Burkhart,  the  Speaker,  and 
£aid  defendant  Beed  refuses  to  present  the  same  to  said  Speaker 
for  his  signature,  but  that  said  defendant  Beed,  in  preparing 
a  record  of  said  minutes,  omitted  a  part  of  the  said  proceed- 
ings ;  that  in  truth,  on  the  sixtieth  day  of  the  said  session,  Fd>- 
ruary  7,  1889,  just  before  13  o'clock  P.  M.,  the  said  Speaker 
inquired  if  there  was  any  further  business;  that  the  clerk  re- 
plied there  was  none;  said  Speaker  then  requested  the  jonmaL 
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to  be  read,  which  was  done  by  the  clerk;  that  thereupon  the 
proceediogB,  as  recorded  in  said  journal,  were  approved  by  the 
Hoiue  of  fiepresentatives,  and  by  said  Speaker  declared  to  be 
approved;  that  thereupon,  the  hour  of  12  o'clock  midnight 
liaving  arrived  and  passed,  the  Speaker  did,  after  said  hour, 
declare  and  announce  thot  the  time  having  arrived  when,  by 
act  of  CongreBs,  the  Beasion  of  the  legislature  must  close, 
therefore  he,  as  Speaker,  thereby  then  and  there  declared  said 
session  closed  and  adjonmed  without  day;  that  no  objection 
was  made  by  the  House,  or  any  member  thereof,  to  the  said 
adjournment,  or  to  the  authority  of  said  Speaker  to  declare  the 
same  adjourned,  but  all  acquiesced  therein;  that  after  the 
Speaker  and  a  part  of  the  members  had  retired  from  the  room 
a  portion  of  the  members  pretended  to  elect  a  Speaker  pra 
tern.,  to  wit,  one  George  P.  Wheeler,  and  assumed  and  at- 
tempted to  proceed  with  pretended  legislation;  that  a  large 
number  of  assumed  and  pretended  bills  were  assumed  to  be 
passed  by  the  said  remaining  members,  and  pretended  to  be- 
come the  acts  of  the  legislature;  that  all  pretended  pro- 
ceedings on  said  last  day  after  the  Speaker  retired  were 
after  12  o'clock  midnight,  and  after  said  House  had  been 
adjourned;  that  in  preparing  the  journal  of  said  proceed- 
ings said  clerk  omitted  to  state,  and  did  not  state,  that 
the  minutes  were  read  and  approved  by  the  House;  that  the 
Speaker  declared  the  House  adjourned ;  that  the  House  was 
adjourned  by  the  acquiescence  and  assent  of  all  the  mem- 
bers, and  that  the  Speaker  pro  iem.  was  elected  after 
the  said  adjournment,  and  the  subsequent  pretended  legis- 
lation had  and  done  after  such  adjournment;  that  said 
chief  clerk,  Charles  H.  Reed,  pretends  and  asserts  that 
he  has  made  up  the  journal  of  said  last  day's  proceedings, 
has  procured  the  signature  of  said  Wheeler  as  Speaker  pro 
tern.,  and  delivered  the  same  to  Edward  J.  Curtis,  secretary  of 
the  territory,  but  the  minutes  of  proceedings  as  prepared  by 
said  Beed  omit  the  matter  as  hereinbefore  alleged  to  be  omitted, 
and  is  a  false  statement  or  record  of  the  said  proceedings; 
that  the  said  secretary,  Edward  J.  Curtis,  treats  and  wrong- 
fully holds  out  the  minutes  so  signed  by  said  Wheeler  and  the 
chi^  clerk  as  the   true   minutes,   record   and   journal  of  the 
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including  that  under  the  Speaker  pro  tern,  ftnd  bj  him  signed.,  mnd 
delivered  them  to  CurtiE,  secret«.r7  of  the  territory,  who  neeived 
and  receipted  for  them  to  eaid  clerk.  Speaker  Burkhart  petitions 
this  court  to  isiue  a  writ  of  mandate,  directing  Becretai;  Curtis 
to  produce  the  record  of  the  House  to  the  court,  that  the  oanrt 
direct  the  record  to  be  amended  bj  the  chief  clerk  to  correspond 
to  the  facts  and  permit  the  raid  Speaker  Burkhart  to  algn  th« 
same  as  Speaker.  Held,  that  mandamus  will  not  lie  to  inquir* 
into  the  acts  of  a  legislative  body  bjr  verbal  testimony,  and  cau«» 
its  record  to  he  corrected,  or  it  there  be  no  record  to  make  onej. 
and  that  a  I^alative  journal  can  only  be  rorrected  by  th«  body- 
that  made  it. 

Arthur  Brown,  LyttletoB  Price,  Texas  Angel,  and  S.  B. 
Ejngsbury,  for  Petitioner. 

B.  Z.  Joboflon  and  Albert  Hagan,  for  Bespondent  Beed. 

James   H.    Hawley    and   John    S.    Qra;,    for    Beapondent 

Curtis. 

WEIB,  C.  J. — Thia  ia  an  application  by  the  plaintifiF  for  a 
writ  of  mandate  to  be  directed  to  the  defendants  above  oamed. 
The  grounda  upon  which  the  writ  ia  asked  are  fully  aet  out 
in  the  petition  of  the  plaintiff,  which  is  ae  followa:  "The  above- 
named  plaintiff,  H.  Z.  Burkhart,  shows  that  he  was  the  duly 
elected  Speaker,  and  ia  now  the  actual  and  acting  Speaker,  of 
the  House  of  liepreBcntativea  of  Idaho;  that  defendant,  Chartea 
U.  Beed,  is  chief  clerk  of  the  Houae  of  Bepresentatives,  and 
Edward  J.  Curtis  is  the  secretary  of  the  territory  of  Idaho ;  and 
for  cauEe  of  action  ioi  mandamus  alleges  that  the  said  defend- 
ant, Charles  H.  Beed,  baa  in  his  posBession,  as  such  chief  clerk, 
the  minutes  of  the  proceedinga  of  said  Houae  of  Bepreaentative» 
for  the  last  day  of  the  fifteenth  session ;  that  the  same  has  not 
yet  been  signed  by  plaintiff,  H.  Z.  Burkhart,  the  Speaker,  and 
said  defendant  Beed  refuses  to  present  the  same  to  said  Speaker 
for  his  signature,  but  that  said  defendant  Beed,  in  preparing 
a  record  of  aaid  minutes,  omitted  a  part  of  the  said  proceed- 
ings; that  in  truth,  on  the  aiztieth  day  of  the  said  session,  Fdt- 
ruary  7,  1889,  just  before  12  o'clock  P.  M.,  the  said  Speaker 
inquired  if  there  was  any  further  businesfl;  that  the  clerk  re- 
plied there  was  none;  said  Speaker  then  requested  the  journal 
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to  be  read,  vhidi  vas  done  by  the  clerk;  that  thereupoa  the 
proceedingB,  as  recorded  in  said  journal,  were  approved  by  the 
House  of  Bepreeentatives,  and  by  said  Speaker  declared  to  be 
approved;  that  thereupon,  the  hour  of  12  o'clock  midnight 
liaving  arrived  and  passed,  the  Speaker  did,  after  said  hour, 
declare  and  announce  that  the  time  having  arrived  vhen,  by 
act  of  Congress,  the  seesion  of  the  legislature  most  close, 
therefore  he,  as  Speaker,  thereby  then  and  there  declared  said 
session  closed  and  adjourned  without  day;  that  no  objection 
was  made  by  the  House,  or  any  member  thereof,  to  the  said 
adjournment,  or  to  the  authority  of  said  Speaker  to  declare  the 
same  adjourned,  but  all  acquiesced  therein;  that  after  the 
Speaker  and  a  part  of  the  members  had  retired  from  the  room 
a  portion  of  the  members  pretended  to  elect  a  Speaker  pro 
iem.,  to  vit,  one  George  P.  AVheeler,  and  assumed  and  at- 
tempted to  proceed  irith  pretended  legislation;  that  a  large 
number  of  assumed  and  pretended  bills  were  assumed  to  be 
passed  by  the  said  remaining  members,  and  pretended  to  be- 
come the  acts  of  the  legislature;  that  all  pretended  pro- 
ceedings on  said  last  day  after  the  Speaker  retired  were 
after  13  o'clock  midnight,  and  after  said  House  had  been 
adjourned;  that  in  preparing  the  journal  of  said  proceed- 
ings said  clerk  omitted  to  state,  and  did  not  state,  that 
the  minutes  were  read  and  approved  by  the  House;  that  the 
Speaker  declared  the  House  adjourned;  that  the  House  was 
adjourned  by  the  acquiescence  and  assent  of  all  the  mem- 
bers, and  that  the  Speaker  pro  tem.  was  elected  after 
the  said  adjournment,  and  the  subsequent  pretended  legis- 
lation had  and  done  after  such  adjournment;  that  said 
diief  clerk,  Charles  H.  Beed,  pretends  and  asserts  that 
he  lias  made  up  the  journal  of  said  last  day's  proceedings, 
has  procured  the  signature  of  said  Wheeler  ae  Speaker  pro 
tem.,  and  delivered  the  same  to  Edward  J.  Curtis,  secretary  of 
the  territory,  but  the  minutes  of  proceedings  as  prepared  by 
said  Reed  omit  the  matter  as  hereinbefore  alleged  to  be  omitted, 
and  is  a  false  statement  or  record  of  the  said  procecdiuge; 
that  the  said  secretary,  Edward  J.  Curtis,  treats  and  wrong- 
fully holds  out  the  minutes  so  signed  by  said  Wheeler  and  the 
chi^  clerk  as  the  true  minutes,  record   and  journal  of  the 
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vas  the  duly  elected  Speaker,  and  is  now  the  actual  and  acting 
Speaker,  of  the  House  of  Bepresentatives  of  Idaho;  that  the 
defendant,  Charles  H.  Becd,  is  chief  clerk  of  the  House  of 
Repreaentativee,  and  Edvard  J.  Curtis  is  the  secretary  of  the 
territory  of  Idaho;  that  Charles  H.  Eeed  has  in  his  poBsession, 
as  such  chief  clerk,  the  minutes  of  the  proceedings  of  the  said 
House  of  Bepresentatives  for  the  last  day  of  the  fifteenth  ses- 
sion; that  he  refuses  to  present  the  same  to  the  plaintiff  for 
his  signature,  and  has  prepared  a  record  of  said  minutes, 
omitting  a  part  of  the  said  proceedings.  The  petition  then 
proceeds  to  set  forth  certain  facts  which  it  alleges  took  place 
in  the  House  of  Bepresentatives,  but  that  the  defendant  Reed 
has  omitted  such  proceedings  from  the  minutes;  and  proceeds 
to  allege  that  the  said  chief  clerk  has  made  up  a  journal  of 
said  last  day's  proceedings,  has  procured  the  signature  of  one 
Wheeler,  as  Speaker  pro  tem.,  and  has  delivered  the  same  to 
Edward  J.  Curtis,  secretary  of  the  territory;  that  the  minutes 
of  proceedings,  as  prepared  by  said  Reed,  omit  the  matters 
alleged  in  the  said  petition  to  have  been  omitted,  and  is  a 
false  statement  or  record  of  the  proceedings;  that  the  secretary, 
Edward  J.  Curtis,  wrongfully  holds  out  the  minutes  so  signed 
by  Wheeler  and  the  chief  clerk  as  the  true  journal  of  the  Housa 
of  Bepresentatives,  and  is  recording  the  same  as  such  journal, 
and  threatens  to  certify  them  to  Congress  as  the  journal  of 
the  House  of  Representatives,  although  he  knows  that  the  said 
proceedings  were  not  signed  by  the  plaintiff.  While  it  is  true 
that  a  general  demurrer  admits  the  truth  of  facts  as  stated 
in  the  pleadings,  yet  it  is  equally  true  that  facts  not  well 
pleaded,  and  mere  conclusions  of  law,  are  not  admitted  by  a 
demurrer.  There  is  no  pretense  that  the  averments  in  this 
paragraph  are  mere  conclusions  of  law,  or  that  the  facts  are 
not  well  stated.  The  contention  is  that  the  facts  stated,  if 
established,  would  be  immaterial  and  irrelevant,  and  would 
constitute  no  valid  ground  upon  which  this  court  could  act. 
In  plain  language,  the  facta,  if  admitted  true,  would  not  con- 
stitute a  cause  of  action.  (Bliss  on  Code  Pleading,  sec.  418.) 
Moreover,  "a  public  statute,  of  which  we  are  bound,  ex-officio, 
to  take  notice,  as  well  as  to  the  time  it  went  into  effect,  as  to 
its  provisions,  this  allegation  is  not  admitted,  or  to  be  taken  to 
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be  true  by  the  demurrer.  The  existence  or  the  time  of  the 
t&king  effect  of  a  public  act  cannot  be  put  in  iseue,  or  admitted 
or  denied  by  the  pleadings,  but  must  be  determined  by  the 
judges  themselTeB."  (Attorney  Qeneral  v.  Foote,  11  Wis. 
16,  78  Am.  Dec.  689.) 

It  seems  to  be  well  settled  that  the  courts  will  take  judicial 
notice  of  the  journal  of  a  legislative  body  to  determine  whether 
an  act  of  the  legislature  is  constitutionally  passed,  and  for  the 
purpose  of  ascertaining  what  was  done  by  the  legislature.  A 
journal,  according  to  the  petition,  has  been  filed  with  the 
secretary  of  the  territory,  and  is  therefore  a  public  record,  and 
such  a  record  as  this  court  is  bound  to  take  judicial  notice  of. 
There  is,  then,  no  need  of  stating  what  appears  upon  the 
journals  of  the  legislature  or  what  does  not  appear.  Such 
matters  are  judicially  noticed  without  averment.  No  issue  of 
fact  can  be  taken  upon  what  a  court  is  required,  as  a  court,  to 
know.  These  averments  in  the  pleading,  even  if  true,  contain 
no  issuable  fact,  and  in  such  a  case  a  demurrer  is  the  proper 
remedy.  The  petition  concedes  that  a  journal  has  been  filed 
by  the  clerk,  upon  the  adjournment  of  the  legislature,  with 
the  secretary  of  the  territory,  but  alleges  that  the  journal  was 
not  properly  made  up  by  him.  Section  1S4  of  the  Revised 
Statutes  of  Idaho  provides  that  "the  clerks,  at  the  close  of 
«ach  session  of  the  legislature,  must  mark,  label,  and  arrange 
all  bills  and  papers  belonging  to  the  archives  of  their  respec- 
tive Houses,  and  deliver  them,  together  with  all  the  books  of 
both  Houses,  to  the  secretary  of  the  territory,  who  must  certify, 
to  the  reception  of  the  same." 

We  have  said  that  the  petition  concedes  that  a  journal  has 
been  delivered  to  the  secretary  of  the  territory,  and  that  the 
secretary  of  the  territory  treats  such  journal  as  the  jour- 
nal of  the  legislature.  By  section  190  of  the  Revised 
Statutes  the  secretary  of  the  territory  is  charged  with  the  cus> 
tody  of  such  journals.  Section  18-i4  of  the  organic  act  pro- 
vides that  the  secretary  shall  record  and  preserve  all  the  laws 
and  proceedings  of  the  legislative  assembly.  We  are  now  in- 
vited to  direct  the  secretary  to  produce  before  this  court  the 
journal  which  was  delivered  to  him  by  the  clerk  of  the  House 
<if  Bepreeentatives,  in  order  that  the  plaintiff,  a  member  of  the 


510  BUREHABT  V,  Beed.  [Sup.   CL 

Opinion  of  the  Court — Weir,  C.  J. 

legislature,  may  be  allowed  to  make  certain  corrections  therein, 
and  that,  after  such  corrections  are  made,  the  secretary  re- 
ceive the  corrected  journal  as  the  journal  of  the  legielature,  de- 
livered to  him  by  the  clerk  thereof.  The  production  of  the 
journal  would  be  a  mere  idle  proceeding,  unless  for  the  pur- 
pose of  allowing  the  court  to  pass  upon  the  question  of  fact  as 
to  whether  this  book  is  or  is  not  the  journal  of  the  legislature. 
The  journal  itself  is  a  public  record,  and  open  for  public  in- 
spection, and  any  citizen  of  the  territory  is  entitled  to  inspect 
the  same;  so  that  its  production  can  only  be  asked  for  in  order 
to  allow  certain  corrections  to  be  made.  Hence,  if  this  court 
comes  to  the  conclusion  that  it  cannot  allow  such  corrections 
to  be  made,  then  the  production  of  the  journal  merely  for  in- 
spection is  wholly  unnecessary. 

There  is  no  dispute  that  the  law  places  no  obligation  upon 
Curtis,  as  secretary,  other  than  that  he  must  receive  the  jour- 
nal from  the  clerks  of  the  legislature  and  record  the  same. 
From  the  language  of  section  124  of  the  Hevised  Statutes  it  i» 
clearly  the  duty  of  the  clerk  to  make  up  such  records  as  he 
deems  proper  to  be  delivered  to  the  secretary,  and  deliver  the 
same.  This  he  has  done,  and  that  is  the  only  duty  imposed 
upon  him  by  statute.  The  law  presumes  be  has  done  thia 
correctly,  and,  if  not,  he  is  amenable  to  the  Criminal  Code  ot 
this  territory.  The  question  whether  the  papers  so  delivered 
by  the  clerk  to  the  secretary  are  correct  or  not  is  one  which 
this  court  cannot  entertain.  The  papers  so  delivered  either 
are  or  are  not  the  journal  of  the  legislature.  If  they  are,  then 
this  proceeding  necessarily  fails. '  If  they  are  not,  then  it  la 
not  the  province  of  this  court,  nor  within  the  power  of  this 
court,  to  question  them,  or  to  make  a  journal  for  the  legisla- 
ture. That  power  is  vested  in  the  legislature  alone,  and  is 
not  a  power  conferred  upon  the  courts. 

It  is  contended  with  great  zeal  by  the  learned  counsel 
for  the  relator  that  the  journal  so  delivered  is  not  the  journal 
of  the  legislature;  hence  the  relator  has  a  right  to  correct 
it,  so  that  in  his  judgment  it  may  become  the  journal  of  the 
legislature,  and,  as  so  corrected,  that  the  same  be  filed  with 
the  secretary.  This  position  is  wholly  untenable.  Certainly 
this  court  would  not  correct  so  important  a  document  as  th& 
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journal  of  a  legislature,  or  what  purports  to  be  the  journal  of 
a  legtslatnre,  upon  the  unsupported  statement  and  recollection 
of  one  person  only,  without  hearing  evidence  which  might  be 
offered  by  the  defendant.  That  would  necessarily  iuTolve  the 
trial  of  an  issue  of  fact — ^namely,  is  the  journal  so  filed  cor- 
rect or  incorrect — the  trial  of  which  issue  might  lead  to  the 
most  absurd  consequences,  whicli  we  do  not  deem  necessary  to. 
state.  If  the  plaintiff  desires  the  production  of  this  public  rec- 
ord as  a  mere  matter  of  curiosity,  then,  of  course,  the  court 
wonld  refuse  to  grant  the  writ.  His  only  object  in  demanding- 
its  production,  therefore,  can  be  but  for  one  purpose  only,  and 
that  is,  that  the  court  may  correct  it  according  to  certain  evi- 
dence which  may  be  introduced.  The  principle  of  law  is- 
settled  beyond  controversy  that  a  court  will  not  go  behind 
the  journal  of  a  legislature  to  ascertain  what  was  done  by  that 
body.  The  journal  itself  is  conclusive,  and,  if  the  journal 
is  incorrect,  or  improperly  made  up,  it  is  for  the  legislature- 
itself  to  correct  it,  and  not  for  the  court.  The  journal,  aft 
filed,  purports  to  be  the  journal  of  the  legislature.  It  is 
Higned  by  George  P.  Wheeler,  Speaker  pro  tern,  of  the  House,  and 
would,  tiierefore,  seem  to  be  correct  on  its  face.  The  presump- 
tion always  is  that  when  an  act  of  the  legislature  is  signed 
and  enrolled,  that  it  has  gone  through  all  the  necessary  formal- 
ities. A  few  of  the  states  hold  that  the  enrolled  statute  ia 
conclusive  evidence  of  its  due  passage  and  validity.  A  great 
majority  of  the  states,  however,  hold  that  this  makes  out  a 
prima  facie  case  only,  and  that  such  case  may  be  overthrown 
by  the  journals,  and  that  the  judges,  for  the  purpose  of  sat- 
isfying themselves,  may  take  judicial  notice  of  the  journal, 
and,  if  that  appear  to  be  regular,  that  is  final  and  conclusive 
upon  the  courts.  (Gooley's  Constitutional  Limitations,  6th 
ed.,  163,  note  S ;  Sherman  v.  Story,  30  Cal.  253,  376,  89  Am. 
I>ec.  93;  Territory  v.  Clayton,  5  Utah,  598,  18  Pac.  638,  629; 
i^tate  V.  Smith,  4i  Ohio  St.  348,  7  N.  E.  449 ;  Koehler  v.  Hill. 
60  Iowa,  543,  14  N.  W.  738.) 

We  have  been  unable  to  find  a  single  case  which  maintains' 
the  contrary  of  this  document.  Counsel,  with  great  zeal,  have 
searched  for  such  authority,  but  have  been  unable  to  cite  us 
to  a  single  one.     We  have  endeavored  to  find  some  authority 
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for  the  position  taken  by  counsel  for  the  plaintiff,  hut  have 
been  unable  to  find  anj.  llie  authorities  cited  bj  counsel,  in 
which  superior  courts  have  compelled  inferior  courts  to  cor- 
rect their  records,  are  not  at  all  in  point,  and  are  entirely  dif- 
ferent in  principle.  The  superior  courts  have  authority  over 
inferior  courts,  and  it  is  their  duty  to  compel  them  to  keep 
proper  records.  On  the  contrary,  courts  have  no  authority 
over  the  deliberations  of  a  legislative  body,  and  therefore  can- 
not compel  them  to  keep  any  record,  or  interfere  with  any 
record  that  they  have  kept.  The  case  of  Territory  v.  Clayton, 
supra,  IB  in  point  here,  and  seems  to  have  been  well  decided 
both  upon  authority  and  principle.  In  that  case  the  court 
refused  to  go  as  far  as  we  are  disposed  to  go.  There  the  court 
refused  to  look  beyond  the  record  contained  in  the  office  of 
the  secretary  of  the  territory,  and  refused  to  go  to  the  jour- 
nals of  the  legislature  for  information,  and  expressly  held  that 
it  would  not  receive  verbal  testimony  to  support  or  contradict 
the  record  in  the  office  of  the  secretary  of  the  territory. 

It  is  unnecessary  for  us  to  go  into  the  reasons  which  have 
induced  the  various  courts  to  unanimously  proclaim  the  doc- 
trine which  we  may  have  set  forth.  It  would  be  a  mere  waste 
of  time,  because  most  of  the  authorities  which  we  have  cited 
contain  the  reasons  of  the  courts  for  their  action. 

It  is  contended  that  there  is  some  difference  between  a  direct 
attack  upon  the  action  of  a  legislature  and  a  collateral  attack. 
It  is  sufficient  to  say  that  in  every  case  which  has  been  prij- 
(tented  to  our  attention  the  attack  upon  the  acts  of  the  legis- 
lature has  been  collateral.  We  concede  that  this  is  the  first 
case,  so  far  as  we  are  able  to  ascertain,  in  which  the  court  has 
been  invited  by  mandamus  to  inquire  into  the  acts  of  a  leg- 
islative body  by  verbal  testimony,  and  to  permit  its  record  to 
be  corrected,  or,  if  there  be  no  record,  to  make  one;  and  we 
can  aafely  say  that  this  case  is  sanctioned  by  no  precedent  and 
sustained  by  no  authority.  "The  supposed  case  of  less  than 
a  majority  of  this  court  causing  a  judgment  to  be  entered  o£ 
record  is  not  apropos,  for,  if  it  were  done,  the  only  remedy 
would  be  in  this  court,  for  the  reason  there  is  no  other  tri- 
bunal or  department  of  the  government  that  could  afford  one; 
and,  by  parity  of  reasoning,  the  only  correction  that  can  be 
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made  la  a  legislative  journal  la  by  the  body  that  caused  it 
to  be  made.  The  suggeetion  that  fraud  or  bad  motives  in 
those  who  caused  it  to  be  made  might  defeat  the  remedy, 
Tould  apply  to  the  one  case  as  well  as  to  the  other;  but  coa- 
fidence  must  be  reposed  somewhere,  and  why  not  in  a  legis- 
lative body  as  to  the  keeping  of  its  journals,  as  well  as  in  this 
court  as  to  the  keeping  of  ita  records?  Besides,  the  people  is 
the  final  tribunal  before  whom,  as  a  rule,  such  delinquencies 
must  be  settled  (Cooley's  Constitutional  Limitations,  168) ; 
and,  in  the  case  of  legislators,  the  return  to  the  people  being 
at  comparatively  short  intervals  of  time,  it  is  difficult  to  see 
how  such  abuses,  if  they  exist,  can  be  of  very  long  standing, 
and  in  such  cases  it  is  'better  to  bear  the  ills  we  have  than  flee 
to  others  we  know  not  of.'"  {State  v.  Smith,  4A  Ohio  St. 
348,  7  N.  E.  449.) 

Some  question  has  been  raised  by  counsel  for  the  plaintifC 
that  this  body  was  not  the  legislature.  As  the  petition  itself 
alleges  that  the  plaintiff  was  the  Speaker  of  the  House,  that 
the  defendant  Beed  was  chief  clerk  of  the  House,  and  that 
these  journals,  with  certain  ezceptions,  are  the  journals  of  the 
House,  and  that,  as  such  journals,  they  have  been  dehvered 
by  the  clerk  to  the  secretary  of  the  territory,  and  received  by 
him  and  recorded  as  such,  we  cannot  consider  that  point. 
For  the  reasons  that  we  have  stated  the  demurrer  must  be  sus- 
tained, and  the  application  for  a  writ  denied,  with  costs. 

Logan,  J.,  concurs. 

BEBRY,  J.,  Dissenting. — In  this  case  I  am  constrained  to 
dissent  from  the  opinion  of  my  associates,  sustaining  the  de- 
murrer in  this  proceeding;  and  I  deem  it  necessary  and  proper 
that  the  grounds  of  such  dissent  be  stated.  The  object  of 
the  proceeding  is  to  secure  the  issuance  of  a  writ  of  mandamus 
against  certain  public  officers.  I  shall  at  first  confine  my  at- 
tention  to  this  case,  and  afterward  refer  to  the  similar  case 
of  Clough  V.  Curiie,  post,  p.  523,  28  Pao.  8.  It  is  a  familiar 
principle  in  law  and  practice  that  the  allegations  of  a  pleading 
derouired  to  shall,  for  the  purposes  of  that  proceeding,  be  taken 
as  true.  The  allegations  of  this  complaint  are,  therefore,  to 
be  taken  as  admitted.  1  copy  the  body  of  the  complaint  in 
Idaho,  Vol.  2—33 
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thJB  case,  together  vith  the  demurrer,  and  make  them  a  part 
of  thie  dissenting  opinion.  The  following  is  the  complaint: 
"The  above-named  plaintiff,  H,  Z.  Burkhart,  shovs  that  he 
vas  the  dulj  elected  Speaker,  and  ie  nov  the  actual  and  acting 
Speaker  of  the  House  of  Bepresentatives  of  Idaho;  that  de- 
fendant, Charles  H.  Beed,  is  chief  clerk  of  the  House  of  Bep- 
resentatives, and  Edward  J.  Curtis  is  the  secretary  of  the  ter- 
ritorv  of  Idaho,  and  for  cause  of  action  for  mandamut  alleges 
that  the  eaid  Charles  H.  Reed  has  in  his  possession,  as  such 
chief  clerk,  the  minutes  of  proceedings  of  said  House  of  Bep- 
resentatiyes  for  the  last  day  of  the  fifteenth  session;  that  the 
Game  have  not  been  signed  bj  plaintift,  H.  Z.  Burkhart,  tlio 
Speaker,  and  the  defendant  Reed  refuses  to  present  the  same 
to  said  Speaker  for  his  signature;  but  that  said  defendant 
Beed,  in  preparing  a  record  of  said  minutes,  omitted  a  part 
of  the  said  proceedings ;  that  in  truth,  on  the  sixtieth  day  of 
said  session,  February  7,  1889,  ]ust  before  12  o'clock  P.  M.,  the 
said  Speaker  inquired  if  there  was  any  further  business; 
that  the  clerk  replied  that  there  was  none ;  said  Speaker  then 
requested  the  journal  to  be  read,  which  was  done  by  the  clerk ; 
that  thereupon  the  proceedings,  as  recorded  in  said  journal, 
were  approved  by  the  House  of  Representatives,  and  by  said 
Speaker  declared  to  be  approved;  that  thereupon,  the  hour  of 
13  o'clock,  midnight,  having  arrived  and  passed,  the  Speaker 
did,  after  said  hour,  declare  and  announce  that^  the  time  hav- 
ing arrived  when,  by  act  of  Congress,  the  session  of  the  legis- 
lature must  close,  therefore  he,  as  Speaker,  thereby  then  and 
there  declared  said  session  closed  and  adjourned  without  day; 
that  no  objection  was  made  by  the  House,  or  any  member 
thereof,  to  the  said  adjournment,  or  to  the  authority  of  the 
said  Speaker  to  declare  the  same  adjourned,  but  all  acquiesced 
therein;  that  after  the  Speaker  and  part  of  the  membere  had 
retired  from  the  room,  a  portion  of  the  members  pretended 
to  elect  a  Speaker  pro  tern.,  to  wit,  one  George  P.  Wheeler,  and 
assumed,  and  pretended  to  proceed  with  the  pretended  l^s- 
lation;  that  a  large  number  of  assumed  and  pretended  bilU 
were  assumed  to  be  passed  by  the  said  remaining  members, 
and  pretended  to  become  the  acts  of  the  legislature;  that  all 
pretended  proceedings  on  said  last  day,  after  the  Speaker  re- 
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tired,  were  after  12  o'clock,  midnight,  and  after  said  House 
had  been  aljonm^d ;  that,  in  preparing  the  journal  of  said  pro- 
ceedings, Baid  clerk  omitted  to  state,  and  did  not  state,  that  the 
minutes  were  read  and  approved  by  the  House;  that  the 
Speaker  declared  the  House  adjourned;  that  the  House  was 
adjourned  by  the  acquiescence  and  assent  of  all4he  members; 
and  that  the  Speaker  pro  tern,  was  elected  after  the  said  ad- 
joxuTunent,  and  the  subsequent  pretended  legislation  had  and 
done  was  after  sach  adjournment;  that  said  chief  clerk,  Charles 
H.  Beed,  pretends  and  asserts  that  he  has  made  up  the  jour- 
nal of  said  last  day's  proceedings,  has  secured  the  signature 
of  said  Wheeler  as  Speaker  pro  tem.,  and  delivered  the  same 
to  Edward  J.  Curtis,  secretary  of  the  territory;  but  the  min- 
utes of  proceedings,  as  prepared  by  said  Reed,  omit  the  mat- 
ter as  hereinbefore  alleged  to  be  omitted,  and  are  a  false  state- 
ment or  record  of  said  proceedings;  that  the  said  secretary, 
Edward  J.  Curtis,  treats  and  wrongfully  holds  out  the  minutea 
BO  signed  by  said  Wheeler  and  the  chief  clerk  as  the  true  min< 
utes,  record,  and  journal  of  the  House  of  Bepresentatives, 
and  is  recording  the  same  as  such  journal,  and  threatens  to 
certify  them  to  Congress  as  the  journal  of  said  House  of  Bep- 
reeentatives ;  that  he  knew  that  said  proceedings  of  the  last 
day  were  not  signed  by  the  Speaker;  that  plaintiff,  by  his  at- 
torney, Lyttleton  Price,  has  filed,  to  wit,  on  the  ninth  day  of 
February,  1889,  and  before  the  same  were  recorded  with  said 
secretary,  Edward  J.  Curtis,  a  demand  in  writing  that  be  do 
not  record  said  proceedings,  and  a  protest  against  the  same^ 
on  the  ground  that  they  were  not  the  correct  record  of  the  pro- 
ceedings of  the  House  of  Bepresentatives ;  that  the  plaintiff 
did,  on  the  eighth  day  of  Frfimary,  1889,  demand  of  the  de- 
fendant, Charles  H.  Reed,  that  he  present  said  minutes  of  pro- 
ceedings to  the  plaintiff  for  signature;  that  he  failed  and  re- 
fused, and  still  fails  and  refuses,  to  so  produce  the  same ;  that 
the  rules  and  practice  of  said  House  of  Bepresentatives  require 
that  the  said  defendant  Beed  present  all  the  minutes  of  proceed- 
ings thereof  to  the  plaintiff,  as  such  Speaker,  for  his  signature. 
Wherefore  plaintiff  prays  that  said  £dward  J,  Curtis  may 
produce  in  court  the  original  minutes,  record  or  proceedings 
delivered  by  said  Beed  to  said  Curtis,  and  that  said  defendant. 
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Charles  H.  Reed,  be  required  to  prepare  said  journal  accord- 
ing to  the  facta  ae  hereinbefore  set  forth,  and  state  that  said 
minutes  were  read  and  approved;  that,  after  the  hour  of  12 
o'clock,  midnight,  of  February  7,  1889,  the  Speaker  declared 
said  House  adjourned  sine  die;  that  the  House  did  not  object 
to  said  adjournment,  but  acquiesced  therein,  and  in  all  of  the 
other  proceedings  hereinbefore  stated ;  and  that  such  journal  be 
handed  to  the  Speaker  to  sign,  and  thereafter,  when  so  amended 
and  completed,  to  be  delivered  to  said  secretarj'  of  the  terri- 
tory as  the  minutes  of  the  proceedings  of  said  last  day,  or  that 
said  defendant  show  cause  forthwith  why  said  defendants 
should  not  do  so."    This  complaint  was  verified. 

DEMDBBEB. 

"Now  comes  the  defendant,  Charles  H.  Keed,  and  demurs 
to  the  alternative  writ  of  mandate  herein  filed,  on  the  groundd 
that  it  appears  on  the.  face  thereof  (1)  that  this  honorable 
court  has  no  jurisdiction  of  the  subject  of  this  proceeding; 
(S)  that  the  court  has  no  jurisdiction  of  the  person  of  the  de- 
fendant in  this  proceeding;  (3)  that  said  H.  Z.  Burkhart  has 
not  legal  capacity  to  sue  in  this  proceeding;  (4)  that  there 
is  a  misjoinder  of  parties  defendant  in  that  said  alternative 
writ  joins  this  defendant  and  Edward  J.  Curtis,  the  secretary 
of  the  territory  and  an  officer  of  the  United  States,  as  de- 
fendants; (5)  that  several  causes  of  action  have  been  improp- 
erly united,  in  that  relief  is  demanded  against  this  defendant, 
on  the  ground  that  this  defendant  has  in  his  possession  cer- 
tain proceedings  of  the  House  of  Representatives  of  the  ter- 
ritory, and  another  alleged  and  distinct  cause  of  action  is  stated 
against  Edward  J.  Curtis,  the  secretary  of  the  territory,  on 
the  ground  that  said  Edward  J.  Curtis,  as  such  secretary,  has 
possession  of  said  proceedings;  (6)  that  the  same  does  not 
state  facts  sufiicient  to  constitute  a  cause  of  action,  or  to  en- 
title said  plaintiff  to  relief  by  writ  of  mandamue  against  this 
defendant;  (7)  that  the  same  is  ambiguous,  unintelligible 
and  uncertain  in  this:  that  it  is  first  averred  therein,  as  a 
ground  of  relief  against  this  defendant,  that  this  defendant 
has  in  his  possession  the  minutes  of  the  proceedings  sought 
to  be  reached  herein,  as  a  ground  of  relief  against  the  said  de- 
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fendant,  Edward  J.  Curtis,  secretary  of  the  territory;  that 
this  defendant  has  filed  saict  tnintites  with  said  secretary,  as 
this  defendant  is  required  by  law  to  do;  and  that  said  sec- 
retary retains  and  preserres  the  same,  as  he  is  required  by  law 
to  do." 

Not  having  had  an  opportunity  until  the  present  moment  to 
see  or  know  the  tenor  or  effects  of  the  points  made  in  the  opin- 
ion of  my  associates  upon  the  bench,  beyond  the  bare  fact  that 
the  demurrer  was  to  be  sustained,  the  scope  of  mj  observations 
may  be,  perhaps,  beyond  the  required  limits,  made  necessary 
by  the  opinion  dissented  from.  But  I  will  follow  in  some  de- 
gree the  order  of  the  argument  of  the  leading  counsel  in  sup- 
port of  the  demurrer. 

1.  There  is,  I  think,  no  room  for  a  serious  question  that 
this  court  has  full  and  complete  power  to  issue  the  writ  as 
prayed;  also,  that  it  has  jurisdiction  of  the  subject  matter  of 
the  complaint.  The  power  to  issue  writs  of  mandamus  muet  be 
vested  somewhere,  and  the  legislature,  in  plain  and  unequivocal 
terms  has  conferred  it  upon  this  court.  It  seems  to  me  too 
plain  to  admit  of  any  doubt.  Section  1866  of  the  Bevised 
Statutes  of  the  United  States  says:  "The  jurisdiction,  both  ap- 
pellate and  original,  of  the  courts  provided  for  in  sections  1907 
and  1908  shall  be  as  limited  by  law" ;  and  in  section  1907 :  "The 
judicial  power  in  New  Mexico,  Utah,  Washington,  Colorado, 
Dakota,  Idaho,  Montana,  and  Wyoming  shall  be  vested  in  a 
supreme  court,  district  courts,  and  probate  courts,  and  in  jus- 
tices of  the  peace."  Revised  Statutes  of  Idaho,  sections  3815, 
3816,  title  2,  entitled  "Of  the  Supreme  Court;,"  are  as  follows, 
viz. :  "The  jurisdiction  of  this  court  is  of  two  kinds:  1.  Original ; 
and  8.  Appellate."  Its  original  jurisdiction  extends  to  the 
issuance  of  writs  of  mandate,  review,  prohibition,  habeas  cor- 
pus, and  all  writs  neceeaary  to  the  exercise  of  its  appellate  ju- 
risdiction.    Section  3817  defines  its  appellate  jurisdiction. 

2.  So  of  the  jurisdiction  of  the  court  over  the  persons  of 
both  defendants.  It  makes  no  difference  that  one  of  them,  the 
secretary  of  the  territory,  is  appointed  by  the  President  of  the 
United  States.  He  is  not,  therefore,  the  executive  branch  of 
the  United  States  government,  nor  even  of  the  territory  of 
Idaho.     Congress  has  declared,  in  the  organic  act  of  the  tern- 
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tory,  that  the  executive  power  of  flie  territorial  government  is 
vested  in  tile  Ko^emor  alone.  The  secretary  is  no  more  above 
\\io  laws  than  the  maTshal,  the  United  States  district  attorney, 
or  the  deputies  of  either  of  these  officers,  or  the  most  humble 
person  in  the  land.  {EendaU  v.  Untied  Stales,  12  Pet  608 ; 
United  Statu  v.  Schurz.  102  U.  S.  372.)  The  anthorities  are 
nnmerons  and  dear  that  even  cabinet  ofScers  are  eqtially  aab- 
ject  to  the  mandate  of  couris  with  any  otiier  person ;  but  it  is 
not  necessary  to  cite  those  authorities.  The  one  principally 
relied  on  by  the  defendants  is  that  of  Jfarbvry  v.  Madison,  1 
Cranch,  137.  But  that  case  was  decided  on  other  grounds  than 
the  official  character  of  the  party  defendant.  CongresB  eap- 
plied  the  detect  found  in  the  lav  in  that  case  by  conferring 
the  needed  power  to  issue  the  writ  on  the  courts  of  the  District 
of  Columbia.  Since  tb«9i  cabinet  officers  have  nmstantly  been 
held  subject  to  the  jurisdiction  of  courts  with  no  more  power 
than  has  this  court.  If  tlie  court  can  issue  a  writ  at  ail — of 
which  there  is  no  doubt — no  case  can  reasonably  be  supposed, 
unless  it  be  the  case  of  Clough  v.  Curtis,  post,  p.  523,  23  Pac  8, 
now  pending  in  this  court,  involving  a  part  of  this  controversy, 
calling  for  the  exercise  of  this  power  more  emphatically  thui 
do  the  admitted  facts  in  the  case  at  bar.  If  cabinet  officers  are 
thus  within  the  jurisdicti<Hi  of  the  court,  there  is  certainly  no 
ground  for  an  inferior  officer  of  a  territory  to  daim  greater 
immunity,  simply  because  he  is  appointed  by  the  President. 
Tbey,  also,  are  appointed  by  the  President,  and  stand  nearer 
to  birn  than  any  officer  of  tiie  territory.  The  counsel  for  the 
secretary  practically  admits  this  by  saying  that  a  state  court 
cannot  issue  a  vrrit  of  maadamvs  to  an  officer  commisBioned  by 
the  United  States,  except  as  they  are  authorized  by  the  United 
States.  I  think  the  counsel  is  mistaken  in  this,  and  that  he  will 
find  that,  while  the  rule  as  to  state  courts  is  not  universal,  it 
applies  only  where  the  officer's  duties  are  purely  federal,  as  in 
the  case  of  a  United  States  land  officer;  but  not  in  such  a  case 
as  this,  where  tiie  officer  is  not  in  the  service  of  the  United 
States,  but  only  an  inferior  office  of  the  territory  acting  in  and 
for  the  territory.  But  even  if  it  were  otherwise,  this  court 
has  federal  jurisdiction,  as  well  as  territorial.  I  suppose  that 
fact  will  not  be  disputed.    I  can  see  nothing  valid  in  the  object 
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tion  that  a  territorial  officer  is  not  amenable  to  the  laws  because 
he  Ib  commiBsioned  by  the  President  of  the  United  States. 

3.  The  plaintiff  has  an  imquestionable  power  to  sue.  He 
VBB,  and  Gtill  is,  the  Speaker  of  the  House,  and  as  such,  had,  and 
still  haa,  the  ezcluaive  right  to  the  performance  of  the  duties 
set  forth  in  the  complaint.  The  public  requires  it  of  him,  even 
if  no  executive  or  administrative  officer  can  be  found  willing  to 
assist  him  to  his  own  and  the  public  right  If  that  right  is  in- 
vaded, as  by  the  defendants'  demurrer  it  is  admitted  to  be  in 
this  case,  he  may  invoke  the  aid  of  this  tribunal  to  enable  him 
to  perform  his  sworn  duties  to  the  public.  Any  member  of  that 
legislative  body  may  interpose  to  preserve  the  lawful  records 
of  its  proceedings,  and  prevent  the  dearest  rights  of  the  com- 
nunity,  the  very  foundation  of  its  laws — the  evidence  upon 
which  the  interests  of  thousands  depend — from  being,  in  a 
wholesale  manner,  falsified  and  debauched.  It  was  shown  on 
the  argument  that  in  a  matter  vital  to  the  public  any  citizen 
may  institute  proceedinp  by  mandamus.  (High  on  Extraor- 
dinary Remedies,  sees.  431-433 ;  BaHroad  Co.  v.  Hall,  91  XT.  S. 
354;  Hall  v.  Railroad  Co.,  3  Dill.  621,  Fed.  Cas.  No.  5960.)  In 
Railroad  Co.  v.  Hall,  supra,  the  supreme  court  of  the  United 
States  held  that  mandamus  was  correctly  brought  by  a  citizen 
of  Council  Bluffs  to  compel  the  Union  Pacific  Railway  Company 
to  fulfill  its  contract  with  the  United  States  to  build  a  bridge 
across  the  Missouri  river.  This  case  meets  the  objection  raised 
by  the  demurrer  on  this  point,  without  at  all  referring  to  the 
official  character  and  rights  of  this  plaintiff.  The  contract 
with  the  United  States  on  the  part  of  the  .Union  Pacific  Rail- 
way Company  was  one  to  enforce  which  the  attorney  general 
would  have  been  a  proper  officer  to  sue  out  the  writ,  and  might 
have  done  it;  but,  as  he  did  not  do  it,  the  court  held  that  any 
other  citizen  might  do  so. 

4.  It  is  also  contended  that  there  is  a  misjoinder  of  de- 
fendants. No;  there  is  no  misjoinder  if  the  facts  are  as  stated 
in  the  complaint,  and  the  demurrer  admits  them.  What  pa- 
pers the  secretary  has  are  admitted  to  be  unsigned,  mutilated, 
and  fraudulent  papers,  and  are  not  "archives  of  the  legisla^ 
ture,"  which  alone  the  secretary  has  a  right  to  receive,  any 
more  than  would  be  the  records  of  a  baseball  club,  or  any  other 
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nnlegiglative  aaeociatioii  or  gatheriDg.  Of  tliis  he  was,  and  is, 
duly  appriBed.  If  what  is  admitted  to  be  trne  are  real  &ctf, 
the  secretary  is  aiding  and  abetting  the  cleric  in  his  attempt  to 
foist  upon  the  territory  as  records  what  are  not  records,  to  be 
used,  if  at  all,  as  conclnsive  evidence  to  establish  as  facts  what 
are  not  facts,  and  that  l^istative  acts  were  done  which  it  is  ad- 
mitted were  never  done  by  a  I^slatnre.  The  joining  by  these 
two  officers  in  the  perpetration  of  a  grave  wrong,  one  doing  one 
part  and  the  other  completing  it,  makes  them  both  particepa, 
and  subject  to  the  same  process,  if  necessary,  for  its  correction 
and  prevention.  In  this  case  it  is  necessary.  The  secretary 
must  produce  the  fraudulent  papers,  abstain  from  treating 
them  OS  genuine,  or,  as  he  threatens  to  do,  from  recording  them 
and  sending  them  to  Congress,  and  the  several  officers  of  the 
United  States  govemm^Lt,  as  genuine,  or  in  any  way  to  act 
upon  them,  until  the  clerk  shall  write  them  truthfully,  and  they 
shall  have  the  necessary  t^Bcial  sanction  of  the  chief  officer  of 
the  House,  whose  proceedings  they  profess  to  record,  and  until 
they  thereby  become  real  records  and  archives  of  the  legislature. 
There  is  no  misjoinder. 

fi.  Proceeding  in  the  order  of  the  attorney  for  the  seoretary, 
we  may  here  inquire  whether  the  session  of  the  legislature  did, 
in  fact,  expire  with  the  seventh  day  of  February,  1889.  The 
inquiry  is  not  necessary,  perhaps,  for  the  fact  is  admitted.  But 
let  tiB  look  into  the  facts  and  the  law.  It  met  on  the  tenth  day 
of  December,  1888.  That  was  its  first  legislative  day,  and  so 
appears  on  its  jouraals.  The  session  began  with  the  begin- 
ning of  that  day.  The  claim  that  it  did  not  begin  till  noon  of 
that  day,  and  hence  that  the  first  day  should  end  at  noon  of  the 
next  day,  and  bo  for  each  day  through  its  seBsion,  to  the  sixty- 
first  day,  simply  because  the  territorial  legislature  had  enacted 
that  the  lepslature  should  meet  at  noon  of  the  day  appointed 
for  the  meeting,  cannot  for  a  moment  be  maintained.  If  such 
a  thing  could  be,  there  would  be  no  meridian  to  the  legislative 
day.  It  met  at  12  o'clock  M.:  that  day's  noon  would  be 
midnight.  The  law  takes  no  notice  of  fractions  of  a  day. 
Congress  has  said  how  long  the  sesaion  should  continue,  and 
it  was  not  compiitent  for  the  territorial  legislature  to  prolonjt 
the  time.    This  act  of  Congress  is  in  the  following  words,  and 
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has  all  the  force  of  a  constitutdonal  provision :  BeTised  Statutes 
of  the  United  Stat«fl,  section  1852,  says:  "The  Bessiona  of  the 
legislative  assemblies  of  the  several  terntories  shall  be  limited 
to  sixty  days'  duration."  The  act  of  the  legislature  fixing  the 
hour  recognizes  the  second  Monday  of  December  as  the  first 
day  of  the  session.  The  sectioD  (Idaho  Rev.  Stats.)  is  as  fol- 
lows: Section  122.  "At  the  hour  of  13  o'clock  il.,  on  the  day 
appointed  for  the  meeting  of  any  regular  session  of  the  legis- 
lature, the  presiding  ofScer,  or,  in  his  absence,  the  chief  clerk 
of  each  House  of  the  last  session,  must  call  the  same  to  order, 
and  preside  until  a  presiding  oSicer  is  chosen,  or,  in  case  of  the 
absence  of  both  of  said  officers,  the  senior  member  present  must 
perform  said  duties.  All  members-e!ect  present,  having  cer- 
tificates of  election  from  the  derk  of  the  board  of  county  com- 
missioners of  their  respectiTe  counties,  and  no  other  person,  has 
the  right  to  participate  in  the  organization  of  the  respective 
Houses.  Neither  House  must  organize  or  transact  business, 
but  must  adjourn  from  day  to  day  until  a  majority  of  all  the 
members  authorized  by  law  to  be  elected  ate  present"  It  does 
not  pretend  to  extend  the  time  fixed  by  Congress,  but  merely 
fixes  the  hour  of  meeting,  and  declares  it  shall  meet  at  noon 
of  that  day.  There  ia  nothing  whatever  in  the  statute,  or 
either  of  them,  or  in  the  construction  given  them  by  either 
branch  of  the  legislature  in  the  numbering  the  days  of  the  ses- 
sion, to  justify  this  extraordinary  claim.  Both  bodies  counted 
in  their  journals  the  tenth  day  of  December  as  one  day  of  the 
session,  and  numbered  from  it.  Even  the  bodies  which  met,  as 
is  alleged,  on  the  eighth  day  of  February,  admit  the  hoUowness 
of  this  pretense,  by  claiming  its  acts  to  have  been  done  on  the 
7th  of  February  instead  of  on  the  day  on  which  it  is  admitted 
they  were  in  fact  done.  They  themselves  seek  to  take  shelter 
under  a  false  date.  Were  there  anything  in  this  claim,  no  rea- 
son is  apparent  why  acts  done  before  noon  of  the  8th  ^ould 
be  antedated  a  day  to  bring  them  within  the  law. 

6.  It  was  clearly  the  duty  of  the  presiding  officers  of  both 
Houses  to  obey  the  law ;  and,  when  the  constitutional  time  had 
expired,  to  declare  the  session  ended.  Such  action  is  abund- 
antly sustained  by  both  authority  and  precedent.  In  this  case 
the  acts  of  both  presiding  officers  were  acceded  to  by  both 
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Honwfl.  What  occurred  in  the  House  also  occnrred  in  the 
council.  When  the  minat^e  of  the  last  day  had  been  read,  and 
formall;  approved  in  the  Honae  by  the  members  in  session, 
and  the  clerk  had  publicly  announced  that  there  vas  no  more 
business  before  the  House,  and  the  Speaker,  at  1  o'clock  in  the 
forenoon  of  the  8th  of  February,  declared  to  the  listening  House 
that  the  hour  fixed  by  Congress  for  adjournment  had  arrived 
and  passed,  and  that,  in  view  of  such  fact,  he,  as  presiding  offi- 
cer, declared  that  session  ended,  and  there  was  no  objection  or 
appeal  from  this  decision,  that  session  was  endecl.  Three 
things  concur  to  give  force  and  effect  to  the  aoleranity  of  his 
act:  1.  The  expiration  of  the  time  fixed  by  Congress;  2.  The 
official  action  of  the  presiding  officer;  and  3.  The  assent  and 
concurrence  of  the  entire  body.  Whether,  under  such  condi- 
tions, the  House  broke  up,  aa  is  conceded  it  did,  or  all  members 
remained  in  their  places,  is  of  no  moment.  The  regolar  ses- 
sion was  ended;  and  if,  before  the  meeting  of  the  next  legis- 
lature, that  body  could  reconvene,  it  most  be  in  extra  session, 
called  pursuant  to  law.  After  that  moment,  whatever  was 
done  by  certain  members  was  not  done  by  a  legislative  body, 
and  all  its  acts  pretending  to  be  legislative  acts  are,  in  fact,  ab- 
solutely null  and  void. 

7.  It  follows  from  the  facts  that  this  so-called  legislature 
was  not  a  li^glslature,  and  thoee  so-called  records  are  not,  in 
any  sense,  legislative  records;  that  the  arguments  and  authori- 
ties upon  the  power  of  the  court  to  correct  or  supervise  acts 
done  by  a  real  legislature,  or  the  effect,  for  any  purpose,  of 
real  legislative  records,  or  whether  such  real  records  can  or  can- 
not be  impeached  collaterally,  and  any  and  all  questions,  and, 
I  think,  either  in  the  majority  of  opinions  of  this  court,  or 
otherwise,  based  on  a  presumption  founded  on  real  records,  are 
wholly  irrelevant,  and  do  not  bear  on  this  case.  These  ques- 
tions comprise  most  of  the  arguments  of  these  demurrants,  and 
have  no  bearing  on  the  case  before  this  court.  They  are  col- 
lateral merely.  Those  papers  are  not  called  in  question  col- 
laterally, but  directly,  by  proceedings  provided  by  law  to  de- 
termine whether  they  are,  in  fact,  records  of  a  legislative  body 
or  not;  and,  if  not  records,  then  to  have  them,  or  such  of  them 
u  are  not  records,  so  declared,  and  to  have  the  spurious  por- 
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tions  ezponged,  uid  the  true  records  Biibstituted.  This  ia  a 
plain  and  eimple  duty  of  the  court,  for  which  it  waa  created 
and  anned  with  plenary  power. 

8.  These  considerations  apply  as  well  to  the  case  of 
Clough  V.  Curtis,  supra,  as  to  this  case.  The  facts  in  the  two 
cases  are,  in  the  main,  the  same,  only  that  like  proceedings  took 
place  is  the  council  as  in  the  House,  and  except  that  in  that 
case  a  fact  is  also  alleged  and  admitted  by  the  demnrrer:  that 
the  true  record  was  mutilated;  that  three  learee  of  the  genuine 
records,  which  had  actually  been  written  up  and  approved  b^ 
fwe  adjournment,  were  removed  from  the  records,  and  their 
places  supplied  with  matter  falsely  purporting  to  be  a  record 
of  proceedings  by  the  legislature  before  it  had  expired.  The 
high-handed  character  of  those  acts  should  be  investigated,  and 
should  sot  be  hidden.  If  those  grave  charges  be  nc4;  in  fact 
tru^  let  them  be  denied,  and  let  both  sides  be  admitted  to  their 
proof.    I^e  demurrer  in  both  cases  should  be  orraraled. 


(Jbroh  11,  IBSS.) 

CLOUGH,  Fbesident  or  Council,  t.  CUBTIS,  SnnKUXT 

OF  Terrttobt. 

[22  Pm.  e.i 

AvpuoATioH  lOB  Writ  or  Uaitdatk.— The  Mcrettiy  of  th«  tenitoiy 
Miut  receive  from  the  clerks  of  both  brftDches  of  the  legielatnre, 
at  the  cloH  of  each  seaaion,  all  bilU  and  paper*  belonging  to  th« 
archivea  of  the  respective  Hoiuea,  and  all  books  of  both  Houaei, 
and  certify  to  the  reception  of  the  same.  He  U  not  required  nor 
permitted  to  receive  any  documents  from  any  other  source.  It  is 
not  within  the  acope  of  mondamui  to  confer  power  upon  those  to 
whom  it  ia  directed.  It  oalj  enforces  the  exercise  of  powws  al- 
ready exiating,  when  its  exercise  Is  a  da^, 

Arthur    Brown,  Lyttleton    Priw^  Texas    Angel,  and  S.  B 
Kingsbury,  for  the  Petitioner. 

Jamea  H.  Hawley  and  John  S.  Gray,  for  Bespondent. 
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WEIR,  C.  J. — This  is  hd  application  by  the  plaintiff  for  a 
writ  of  mandate  to  be  directed  to  the  defendant  above  named. 
The  grounde  upon  which  the  writ  ia  asked  are  fully  set  out  in 
the  petition  of  the  plaintiff,  which  reads  as  foIlowB :  "Your  ap- 
plicant respectfully  showB  to  your  honorable  court  that  he  is 
the  president  of  the  council  of  the  fifteenth  Beesion  of  the  leg- 
islature of  Idaho  territory.  That  he  was  duly  elected,  quali- 
fied, and  acted  as,  and  ia  the  acting,  president  of  that  body. 
That  the  defendant,  Edward  J.  Curtis,  is  the  secretary  of  tho 
territory  of  Idaho.  ITiat,  on  the  sixtieth  day  of  the  said  ses- 
sion of  the  legislature,  February  7,  1889,  the  following  pro- 
ceedings were  had  in  the  council:  That  the  said  council  con- 
tinued in  session  during  the  whole  of  the  said  sixtieth  day  till 
13  e'clock,  midnight,  of  that  day,  and  thereafter  till  about  1 
o'clock  of  the  aest  succeeding  morning.  That  at  that  tim» 
a  communication  was  received  by  the  said  council  from  the 
chief  clerk  of  the  House  of  Bepresentatives  of  the  said  fifteenth 
session,  announcing  that  the  said  House  of  Represeatativea 
had  then  and  there  elected  one  George  P.  Wheeler  a  Speaker 
pro  tern,  of  the  said  House  of  Eepresentatives.  That  this  com- 
munication waa  received  long  after  the  sixtieth  day  had  ex- 
pired, to  wit,  about  1  o'clock  of  the  8th  day  of  February,  1889. 
That  your  applicant,  the  president  of  the  council,  then  and 
there  declined  to  receive  the  said  message  as  a  message  from 
the  House,  for  the  reason  that  the  said  House  of  Bepresenta- 
tives  had  no  authority  to  elect  a  Speaker  after  the  sixty  daj-s 
prescribed  by  the  limitation  of  the  act  of  Congress  had  expired. 
That  thereupon  this  applicant,  as  president  of  said  council,  did 
then  and  there  announce  to  the  council  and  declare  'that,  be- 
cause the  hour  of  12  o'clock  and  after  had  arrived,  and  the 
time  had  elapsed  in  which  the  said  legislature  was  permitted 
to  transact  business,  therefore  the  said  council  was  adjourned 
without  day,'  and  your  applicant  alleges  that  the  said  fifteenth 
session  of  the  council  of  the  legislature  of  Idaho  territory  waa 
then  and  there  adjourned  and  terminated.  That  your  appli- 
cant then  inquired  of  the  chief  clerk,  Edward  L.  Cur- 
tis, if  the  said  adjournment  was  recorded  in  the  minutes 
of  the  proceedings  of  the  said  session,  and  received 
the   reply    from    him   that  it  was.     Your   applicant   further 
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showB  that  the  said  council  then  diepersed,  and  he  himself, 
and  other  members  of  the  council,  left  the  room,  and  your  ap- 
plicant 18  informed,  and  alleges  on  information  and  belief,  that, 
after  the  said  president  of  the  council  and  other  members  of 
the  council  had  left  the  room,  other  members  assumed  and  pre- 
tended to  reorganize  the  said  council,  and  aaeumed  and  pre- 
tended to  elect  one  S.  F.  Taylor  president  pro  tern,  of  said 
council,  and  to  elect  other  officers  of  the  council,  and  assumed 
ftnd  pretended  to  transact  legielative  business  thereafter,  and 
assumed  and  pretended  to  pass  enactments  which  the  said  per- 
sons, pretending  to  be  a  legislature,  did  then  and  there  assert 
and  claim  were  acts  of  the  legislature  of  the  fifteenth  session 
of  Idaho  territory.  That,  as  your  applicant  is  informed,  and 
on  his  information  and  belief  charges,  there  are  some  seven- 
teen of  said  pretended  acts  of  the  legislature  thus  aasiimed  and 
pretended  to  be  passed  by  the  said  persons  after  the  time  bad 
expired  for  holding  said  session  of  the  legislature.  Your  ap- 
plicant further  alleges  that,  in  making  up  and  preparing  a 
record  of  the  said  sixtieth  day  of  the  said  session  of  the  legis- 
lature, the  clerk  did  not  show  thereafter  the  same  to  this  ap- 
plicant, and  your  applicant  has  never  seen,  till  after  the  said 
chief  clerk  had  filed  with  the  secretary  of  the  territory,  the 
defendant  herein,  certain  papers  which  he  claimed  and  pre- 
tended were  the  proceedings  of  the  said  sixtieth  day  of  the  said 
session  of  the  council,  but  which,  in  truth  and  in  fact,  were 
a  false  and  fictitioue  account  of  the  proceedings  of  that  day, 
signed  by  S.  F.  Taylor,  and  not  signed  by  J.  P.  Clough,  pres- 
ident of  the  council,  as  required  by  the  rules  and  practice  of 
the  council.  That  your  applicant  has  now  seen  the  said  pre- 
tended proceedings  in  the  office  of  the  secretary  of  the  terri- 
tory, and  finds  that  a  part  of  the  said  pretended  minutes  or 
records  has  been  cut  out.  That  there  are  three  stubs  of  leaves 
which  have  been  part  of  the  former  proceedings  of  the  records 
or  minutes  of  the  said  fifteenth  session.  That  that  part  of  the 
minutes  which  recites  that  the  said  president  of  the  council 
had  declared  the  said  session  adjourned,  and  his  reasons  there- 
for, has  been  cut  out,  and  was  omitt«d  from  the  minutes  as 
filed  with  said  secretary  of  the  territory.  That  this  applicant, 
the  president  of  the  said  council,  did,  on  the  fourteeutb  day 
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necesBBrily  involves  an  inquiry  into  the  powers  and  duties  of 
the  defendant  secretary,  conferred  upon  him  by  law.  Section 
134  of  the  Revised  Statutes  of  Idaho  prescribes  the  duties  of 
the  chief  clerk  of  the  legislative  council^  and  the  duties  of  the 
defendant,  as  secretary  of  the  territory,  in  reference  to  the 
journals  and  rolls  of  that  body,  in  these  words:  "The  clerks, 
at  the  close  of  each  session  of  the  legislature,  must  mark, 
label,  and  arrange  all  bills  and  papers  belonging  to  the  archives 
of  their  respective  Houses,  and  deliver  them,  together  with  all 
the  books  of  both  Houses,  to  the  secretary  of  the  territory,  who 
must  certify  to  the  reception  of  the  same."  Section  184-1  of  the 
organic  act  impoees  further  duties  upon  the  secretary  of  the 
territory,and  prescribes  and  defijies  those  duties  as  follows :  "The 
secretary  shall  record  and  preserve  all  the  laws  and  proceedings 
of  tiie  legislative  assembly,  and  all  the  acts  and  proceedings 
of  the  governor  in  the  executive  department.  He  shall  trans' 
mit  one  copy  of  the  laws  and  journals  of  the  legislative  assem- 
bly  within  Uiirty  days  after  the  end  of  each  session  thereof,  to 
the  President,  and  two  copies  of  the  laws,  within  like  time,  tc 
the  President  of  the  Senate  and  to  the  Speaker  of  the  House 
of  Representatives,  for  the  nse  of  Congress.  He  shall  trans- 
mit one  copy  of  the  executive  proceedings  and  official  corre- 
spondence eemi-amiually,  on  the  first  day  of  January  and  .Tuly 
in  each  year,  to  the  President.  He  shall  prepare  the  acts 
passed  by  the  legislative  assembly  for  publication,  and  fur- 
nish a  copy  thereof  to  the  public  printer  of  the  territory, 
within  ten  days  after  the  passage  of  each  act."  And  afterward, 
by  act  of  Congress  of  June  20,  1874,  furiiher  duties  were  im- 
posed upon  him,  which  are  as  follows :  "And  hereafter  it  shall 
be  the  duty  of  the  secretary  of  each  territory  to  furnish  esti- 
mates in  detail  for  the  lawful  expenses  thereof,  to  be  presented 
to  the  secretary  of  the  treasury  on  or  before  the  first  day  oi 
October  of  every  year."  The  duties  of  the  defendant  secretaiy 
are  very  clearly  defined  by  these  statutes.  They  constitute  the 
chart  of  his  authority.  He  is  bound  to  perform  the  duties  thus 
imposed  upon  him,  but  nothing  more.  He  must  receive  from 
the  clerks  of  both  branches  of  the  legislature,  at  the  close  of  each 
session,  all  bills  and  papers  belonging  to  the  archives  of  the  re- 
spective Houses,  together  with  all  the  books  of  both  Houses, 
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and  must  alsi  certify  to  the  reception  of  the  same.  lie  is  not 
required,  nor.  in  fact,  permitted,  to  receive  and  record  any  such 
documents  from  any  other  eourco.  Clearly,  it  was  not  his  duty 
to  receive  from  the  plaintiff  his  alleged  report  of  the  proceed- 
ingB,  28  he  claimed  thorn  to  be,  or  to  incorporate  the  same  in 
the  proceedings  of  the  said  Icfrislature,  or  to  record  the  same 
8B  ft  part  of  the  proceedings,  or  to  certify  the  same  to  Congress. 
It  ifl  equally  clear  that  it  was  not  the  duty  of  the  secretary, 
upon  the  plaintiff's  demand,  to  expunge  from  the  journal  and 
minutes  of  the  sixtieth  day  of  said  session  the  proceedings  aa- 
Eumed  to  be  had  before  S.  F.  Taylor  as  president  of  the  coun- 
cil, or  to  strike  from  the  files  and  records  the  alleircd  pretended 
acta  of  the  legislature,  which  were  passed  while  the  said  S.  P. 
Taylor  was  acting  as  president  pro  tem.  of  the  council.  Not 
only  wag  ha  not  authorized  to  do  what  was  demanded  of  him, 
but,  if  he  had  done  so,  it  would  have  been  a  clear  l)rench  of  his 
official  duty.  The  law  authorized  him  to  receive  such  reports 
from  one  source  only,  and  he  could  not  receive  them  from  any 
other.  The  president  of  the  council  had  no  more  right  to  make 
this  demand  upon  the  secretary  than  would  any  other  member 
of  the  legislature ;  and  certainly,  upon  the  unsupported  word 
of  one  member  of  the  legislature  only,  the  secretary  would  not 
be  authorized  to  change,  modify,  or  expunge  from  the  jour- 
nal, which  he  had  received  from  the  proper  source,  anything 
therein  contained.  Neither  had  he  the  right  to  assume  judicial 
fanctiona,  and  decide  upon  evidence  what  should  constitute  the 
proceedings  of  the  legislature. 

It  is  not  within  the  scope  of  mandamus  to  confer  power  upon 
those  to  whom  it  is  directed.  It  only  enforces  the  exercise  of 
powers  already  existing,  when  its  exercise  is  a  duty.  {United 
States  V.  County  of  Clark.  95  U.  S.  769.)  The  court  there 
Bay:  "A  mandamus  does  not  confer  power  upon  those  to  wnom 
it  is  directed.  It  only  enforces  the  exercise  cf  power  already 
existing,  when  its  exercise  is  a  duty."  In  the  case  of  Supervis- 
ors V.  United  States.  18  Wall.  77,  Mr.  Justice  Strong,  in  deliv- 
ering the  opinion  of  the  court,  says:  "It  is  very  plain  that  a 
mandamus  vrill  not  be  awarded  to  compel  county  officers  of  a 
Btate  to  do  any  act  which  tliey  are  not  authorized  to  do  by  the  law* 
oi  the  state  from  which  they  derive  their  powers.  Such  officen. 
Idaho,  Vol.  2—34 
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are  the  creatures  of  the  statute  law,  brought  into  existence  for 
public  purpoaee,  and  having  no  authority  beyond  that  con- 
ferred upon  them  by  the  author  of  their  being.  And  it  may 
be  observed  that  the  office  of  a  writ  of  mandamus  is  not  to  cre- 
ate duties,  but  to  compel  the  discharge  of  those  already  exist- 
ing. A  relator  must  always  have  a  clear  right  to  the  perform- 
ance of  a  duty  resting  on  the  defendant  before  the  writ  can  be 
invoked."  And  again,  in  the  case  of  United  State*  v.  County 
of  Macon,  99  U.  S.  591,  the  court  say :  "We  cannot  create  new 
rights  or  confer  new  powers.  All  we  can  do  is  to  bring  existing 
powers  into  operation,"  We  might  cite  a  multitude  of  author- 
ities which  sustain  this  doctrine,  hut  the  principle  is  so  well 
established  that  we  deem  it  unnecessary.  Certainly,  consider- 
ing this  as  the  well-established  law,  we  cannot  create  in  the 
secretary  of  the  territory  a  power  to  determine  from  evidence 
what  are  the  correct  minutes  of  the  legislature.  No  such  power 
is  conferred  upon  Mm  by  statute,  nor  is  there  any  such  duty 
imposed  upon  him.  As  we  have  already  stated,  he  is  required 
to  receive  such  joumala  as  are  handed  to  him  by  the  clerks, 
and,  after  receiving  them,  to  perform  certain  duties  in  regard 
thereto  such  as  we  have  stated.  There  his  power  and  his  duty 
ends.  To  dispose  of  this  case  it  is  only  necessary  to  refer  to 
the  prayer  of  the  petition,  which  "prays  that  a  writ  of  manda- 
mus may  issue  from  this  honorable  court,  commanding  the  said 
Edward  J.  Curtis,  secretary  of  Idaho  territory,  to  record  the 
said  report  of  your  petitioner  as  a  part  of  the  pro- 
ceedings of  said  fifteenth  eession  of  the  council  of  the 
territory  of  Idaho,  and  commanding  him  to  expunge 
from  the  records  and  minutes  of  the  sixtieth  day  oi 
said  session  all  the  pretended  proceedings  assumed  to  be  done 
by  S.  F.  Taylor  as  president  of  the  council,  and  to  strike  from 
the  files  and  record  of  the  laws  of  Idaho  those  pretended  acts 
of  the  legislature  which  were  passed  while  the  said  S.  F.  Tay- 
lor prettnded  to  be  president  pro  tern,  of  the  council,  and 
signed  by  him  as  such,  and  for  such  other  relief  as  may  be 
proper  imder  the  circumstances." 

For  these  reasons,  and  also  for  those  stated  in  the  case  of 
Burkhart  v.  Reed,  ante,  p.   503,  22  Fac.  1   (decided  at  thie 
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tenn  of  the  court),  the  demurrer  is  sustained,  and  the  applica- 
tion for  a  writ  of  peremptory  mandamus  is  denied,  with  costs. 


Berry,  J.,  diBBeote. 


{Ibreh  11,  1880.) 
PEOPLE  EX  EBL.  GORMAN  t.  HAVIBD. 

[25  Fa«.  294.] 

AonoiT  TO  Tbt  TiTur  to  Officb — Legal,  kot  E^uitabu. — An  Action 
nnilcr  aet  of  JanuArj  30,  18S5,  to  try  title  to  an  office,  to  whieh 
there  are  RerertJ  eliiniADts  is  one  of  legal  and  not  of  equitabls 
cognixAUce.  Hie  iieues  in  lucli  action  or  proceeding  are  legal 
ones,  and  the  trial  of  such  iuues  bj  a  junr  Ib  a  constitutional 
right  of  the  part;. 

Act  UKOONBTrrDTiuNAi.^ — That  part  of  eection  636  of  aaid  act  provid- 
ing that  actiona  of  this  nature  "ehall  be  tried  hj  the  judge  of  th« 
district  court  at  chambers,"  and  without  tbe  interreation  of  a 
jury,"  held,  to  be  nnconetitutional  and  void. 
(SjllabuB  hj  the  court.) 

APPEAL  from  District  Coort,  Boiso  Count;. 

George  Aiuslie,  for  Appellant. 

Appellant  insists,  however,  that  "the  provision  of  the  federal 
constitution  which  secures  to  every  party,  where  the  value  in 
controversy  exceeds  twenty  doUars,  the  right  of  trial  by  jury 
does  not  apply  to  trials  in  the  state  courts,"  and  by  parity  of 
reasoning  to  trials  in  the  territorial  courts  which  are  not  United 
States  courts.  {Edwards  v.  Elliott,  21  Wall.  533-658,  Hcd 
authorities  cited;  Pearson  v.  Yemdall,  1)5  TJ.  S.  394-396;  Soma- 
buckle  V.  Toombs,  18  Wall,  648,  657;  American  Ins.  Co.  v. 
Canter,  1  Pet.  511;  Joseph  v.  Bidwell,  28  La.  Ann.  383,  26  Am. 
Eep.  102.)  In  a  case  of  information  in  nature  of  quo  war- 
ranto, even  a  jury  to  try  disputed  questions  of  fact  cannot  be 
demanded  as  a  matter  of  right.  (Slate  ex  rel.  Norton  v.  Lup- 
ton,  64  Mo.  415,  27  Am.  Rep.  353,  and  authorities  cited;  High 
on  Extraordinary  Legal  Remedies,  sees.  603,  617,  G37,  743.) 
In  Illinois  the  statutory  proceeding  is  held  to  he  to  all  intents 
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and  purposes  a  chancery  proceeding,  {Dale  v.  Irwin,  78  HI. 
170;  Dickey  v.  Reed,  78  III  263-270;  State  v.  Smith,  26  Ohio 
St.  216;  McCrary  on  Elections,  2d  ed.,  254,  285.)  The 
mode  of  contesting  an  election  being  provided  by  statute  is  a 
apecial  proceeding,  and  there  can  be  no  jury  in  such  proceeding 
unless  it  is  provided  in  the  statute,  {Dorsey  v.  Barry,  24  CaL 
449,  452-454.) 

Huston  &  Gray,  for  BeapoudenL 

We  raise  the  question  in  limine  here,  as  we  did  in  the  court 
1>elow,  that  said  court  had  no  jurisdiction  to  hear,  try  and  de- 
termine eaid  action  at  chambers.  Such  power  is  attempted  to 
be  conferred  by  the  act  of  the  Thirteenth  Session)  but  we  sub- 
mit, that  said  act  is  in  conflict  with  the  provisions  of  article  7 
■of  the  amendments  to  the  federal  constitution  in  this,  that  it 
deprives  the  parties  of  the  right  of  trial  by  jury  in  a  suit  at 
common  law,  where  the  value  in  controversy  exceeds  twenty 
dollars.  (Laws,  13th.  Sess.,  p.  77;  3  Blackstone'  Commentaries, 
263;  Territory  v.  Lockwood,  3  Wall.  236;  5  Bacon's  Abridg- 
ment, 174;  Parsons  v.  Bedford,  3  Pet.  433;  Webster  v.  Reid,, 
1 1  How.  437.)  If  a  new  trial  can  be  granted  in  this  case  upon 
the  showing  made,  the  litigation  herein  will  perforce  be  inter- 
minable, for  just  so  often  as  either  party  can,  or  thinks  he  can, 
ehow  an  illegal  vote  upon  the  other  side,  the  case  must  be 
opened  for  a  new  trial  (O'Leary  v.  Reed,  30  Kan.  749,  '4 
Pac.  114;  Briswalter  v.  Palomares,  66  Cal.  259,  6  Pac  226, 
Heed  V.  Drais,  67  Cal.  491,  8  Pac.  20 ;  Bailey  v.  Landingkam. 
52  Iowa,  415,  3  N.  W.  460;  Hickeniottom  v.  Chicago  etc.  Ry. 
Co.,  67  Iowa,  704,  11  N.  W.  652;  Morrow  v.  Chicago  etc.  By. 
Co.,  61  Iowa,  487,  16  N.  W.  672;  Schreckengaat  v.  Ealy,  16 
Neb.  510,  20  N.  W.  853;  Steinbach  v.  Columbia  Ins.  Co.,  2 
Caines,  129.) 

BERRY,  J. — This  action  is  under  an  act  of  the  territorial 
legislature  of  Idaho,  passed  January  30,  1885,  being  sections 
534-542,  inclusive,  of  the  Code  of  Civil  Procedure,  and  its  pur- 
pose is  to  try  the  title  of  the  respondent  to  the  office  of  sheriff 
of  Boise  county.  It  has  the  usual  provisions  for  obtaining 
jurisdiction  of  the  parties,  the  formation  of  issues  by  pleading, 
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the  trial  of  the  issues,  and  the  reDditioo  of  judgment,  with  the 
further  privilege  of  appeal  to  this  court.  The  proceeding  is 
called  by  the  act  an  "action,"  and  it  is  so  treated  b3f  both  par- 
ties, and  it  must  be  so  considered  for  the  purposes  of  this  ap- 
peal. Its  purpose,  however,  is  to  attain  the  end  reached  by  u 
writ  of  quo  warranlo  at  common  law,  or  a  writ  of  right  for  the 
king,  against  him  who  improperly  claimed  or  usurped  an  office. 
Buch  a  writ  is  not  suited  to  our  form  of  government,  and  in 
America  it  has  fallen  into  disuse,  and  statutory  proceedings  in 
the  nature  of  a  writ  of  quo  warranto  have,  in  most  of  the  states, 
if  not  all,  taken  its  place.  Those  statutes  vary  in  the  extent 
of  the  remedy  which  they  furnish;  some,  as  in  Alabama  (Ala. 
Stat«.,  Feb.  3,  1840,  sec.  4),  make  of  the  court  a  mere  inquis- 
ition to  ascertain  the  regularity  of  the  election.  These  have 
been  held  not  to  confer  judicial  power  upon  the  court,  as  in  a 
suit  at  common  law;  hence,  that  exercise  of  the  right  to  hear 
and  decide  is  rather  in  the  character  of  supervisor  of  elections, 
and  does  not  require  the  intervention  of  a  jury.  In  other 
states  this  statutory  proceeding  has  approximated  more  nearly 
in  its  scope  to  the  writ  of  quo  warranto;  still  retaining  the 
criminal  form  of  that  writ,  but  using  it  as  a  civil  remedy  only. 
In  our  own  territory  our  legislature  has  gone  much  further, 
and  includes  within  its  act  the  full  scope  of  an  information  in 
the  nature  of  a  writ  of  quo  warranto,  including  its  criminal 
features  and  power  to  punish.  Suth  information  in  the  nature 
of  a  writ  of  quo  warranto  was  properly  a  criminal  method  of 
prosecution,  as  well  to  punish  the  usurper  by  a  fine  for  the  usur- 
pation of  the  franchise  as  to  oust  him,  or  seize  the  ofDce  for 
the  crown.  (Paine  on  Elections,  710.)  This  law  not  only 
provides  for  supervision  of  elections  and  the  correction  of  errors, 
but  it  goes  further,  and  places  in  the  court  unmistakable  ju- 
dicial powers.  Section  641  provides  "that  when  a  defendant, 
against  whom  such  action  has  been  brought,  is  adjudged  guilty 
of  usurping  or  intruding  into,  or  unlawfully  holding,  any  ofBce, 
franchise,  or  privilege,  judgment  must  be  rendered  that  the  de- 
fendant be  excluded  from  the  office,  franchise,  or  privilege,  and 
that  he  pay  the  costs  of  the  action.  The  court  or  the  judge  may 
also,  in  its  or  his  discretion,  impose  upon  the  defendant  a  fine 
not  exceeding  $2,000  dollars."     Here  are  questions  not  merely 
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as  to  regularity  of  an  election,  bnt  alao  aa  to  personal  guilt  or 
innocence,  followed  by  pecuniary  consequences  of  no  small  mo- 
ment. It  aims  not  only  at  a  civil  remedy,  but  also  at  a  criminal 
trial,  personal  punishment,  and  pecuniary  fine  and  loss.  The 
«ct  of  willful  intrusion  info  a  public  office,  to  which  one  has  not 
been  elected,  is  declared  to  be  a  misdemeanor.  {Idaho  Ber. 
Stats.,  sec.  6388.) 

The  section  of  the  act  in  question,  under  which  the  district 
.judge,  at  chambers,  assumed  jurisdiction,  and  tried  this  case,  is 
Bection  536  of  the  act  1885,  providing,  among  other  things: 
"And  such  action  shall  be  heard  and  determined  by  the  judge  of 
the  district  court  at  chambers  and  without  the  intervention  of 
a  jury,  after  due  service  of  the  summons,  and  the  expiration 
of  time  allowed  by  law  for  answering  the  complaint  in  a  civil 
action;  but  no  judgment  shall  be  rendered  in  such  action  by  de- 
fault." This  is  an  essential  provision  of  the  act,  and  without 
which  the  other  provisions  are  inoperative.  If  this  is  unconsti- 
tutional, as  the  respondent  claims,  the  remedy  under  the  act 
fails.  This  objection  was  taken  by  the  respondent  before  the 
answer  was  filed.  His  exceptions  to  the  ruling  were  then  and 
there  settled  by  the  judge,  and  are  incorporated  aa  a  part  of 
the  statement  of  the  case  on  appeal.  The  respondent  stiU 
stands  upon  such  objection  and  exceptions  in  this  court.  It  is 
true  that  the  court,  upon  the  hearing,  found  for  the  defendant, 
and  that  the  defendant  doca  not  appeal.  Yet  it  is  not  easy  to 
see,  if  the  objection  was  valid  when  it  was  taken,  how  his  fail- 
ure to  appeal  from  a  finding  in  his  favor,  where  he  has  all 
along,  and  on  the  appeal,  insisted  on  his  objection,  sbonld  be 
construed  as  a  waiver  of  his  exception.  If,  indeed,  in  any  case, 
it  might  be  so  waived,  it  cannot  be  so  in  this  case;  for  the 
objection  goes  to  the  jurisdiction  of  the  court,  to  the  validity 
of  the  statute,  and  not  merely  to  an  irregularity.  That  is  not 
subject  to  such  waiver.  If  that  part  of  the  act  is  void,  the  ob- 
jection may  be  made  at  any  time,  even  on  appeal.  The  groimda 
on  which  it  is  urged  that  this  provision  is  unconstitutional  are 
(1)  that  it  denies  the  right  of  trial  by  jury;  (2)  that  it  creates 
A  tribunal  unknown  and  unauthorised  by  the  laws.  Section 
1808  of  the  Revised  Statutes  of  the  United  States,  as  amended 
April  7, 187i,  prescribing  and  limiting  the  powers  of  territorial 
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legielatures,  provides  that  "no  party  shall  be  deprived  of  the 
Tight  of  trial  by  jury  in  cases  cognizable  by  the  common  law." 
Again  (F.  S.  Conet.,  art  3,  see.  2),  "the  trial  of  all  crimes, 
except  in  eases  of  impeachment,  shall  be  by  jury."  Again  (TJ. 
S.  Const.,  art.  5,  Amend.),  "no  person  shall  be  deprived  of  life, 
liberty,  or  property  without  due  process  of  law."  And  again 
(U.  S.  Const.,  Amend.  7),  "in  suit  at  common  law,  where  the 
value  in  controversy  shall  exceed  twenty  dollars,  the  right  of 
trial  by  jury  shall  be  preserved."  There  seems  to  have  been  a 
disposition  in  some  states,  under  their  own  constitutions,  to 
«vade  these  provisioDs,  whether  of  the  United  States  or  state 
constitutions,  or  such  of  them  as  clearly  affect  this  case.  Some 
courts  have  gone  so  far  as  to  deny  squarely  that  proceedings  of 
this  Dature  are  of  le^al,  instead  of  equitable,  cognizance.  A 
Missouri  case  (Stale  v.  Lupton,  64  Mo.  415,  27  Am.  Rep.  253), 
so  holds.  But  this  case  is  met  by  the  New  York  court  of  ap- 
peals in  People  v.  Railroad  Co.,  57  N.  Y.  ICl,  in  which  case 
the  court  holds  that  an  action  in  the  nature  of  a  quo  warranto, 
brought  by  the  attorney  general,  in  the  name  of  the  people  of 
the  state,  to  try  the  title  to  a  corporate  office,  to  which  there  are 
several  claimants,  ia  one  of  legal  and  not  equitable  cognizance; 
that  the  issues  therein  are  strictly  legal  ones;  and  that  the  trial 
of  such  by  a  jury  is  the  constitutional  right  of  the  parties.  The 
constitutional  guaranty  of  the  right  of  trial  by  jury  in  that 
state  goes  no  further  than  the  provisiora  of  the  federal  consti- 
tution and  the  act  of  Congress  cited,  section  1SC8,  as  amended, 
and  made  especially  to  apply  to  our  temtorial  legislature.  Nor 
can  the  territorial  legislature  pass  any  law  in  contravention  of 
the  constitutioD  or  the  laws  of  the  United  States.  (U.  S.  Be\. 
State.,  1851.)  In  other  cases,  as  in  the  state  of  Illinois,  the  stat- 
ute itself  only  confers  a  supervisory  power  over  the  regularity 
of  the  election,  and  does  not  at  all  apply  to  much  of  the  ground 
covered  by  the  statute  of  Idaho.  A  Louisiana  court,  in  Joseph 
V.  Bidtoell,  28  La.  Ann.  382,  26  Am.  Rep.  102,  holds  that  the 
federal  constitution  in  that  respect  can  have  no  application  to 
the  state  courts.  Perhaps,  as  I^ouisiana  is  a  sovereign  state, 
that  claim  may  be  sustained.  Other  cases  cited  by  the  appel- 
lant hold  the  same.  But  we  are  not  called  upon  to  discuss 
that  question.     Idaho  is  not  a  state,  but  is  a  territory  of  the 
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United  States,  and  in  all  things  subject  to  the  congtitution  of 
the  United  States  and  the  laws  of  Congress.  Section  1868  of 
the  United  States  Revised  Statutes,  as  aioeoded,  seems  to 
meet  this  case,  and  is  conclusive.  Even  were  this  otherwise, 
and  the  question  arose  under  the  common  lav,  which  ia 
adopted  in  this  territory  (Rev.  Stats.,  sec.  18),  the  weight  of 
authority  is  in  favor  of  the  construction  given  by  the  New 
York  court  of  appeals  in  the  case  in  that  state  above  cited,  but 
arising  under  the  state  constitution.  (See,  also,  Reynolds  v. 
Biate,  61  Ind.  392 ;  People  v.  Van  Slyck,  4  Cow.  297 ;  People 
V.  Ferguson,  8  Cow,  103.)  But  it  is  contended  by  the  appel- 
lant that,  if  the  issues  here  are  triable  by  jury,  and  the  objec- 
tion was  01  is  properly  taken,  and  for  that  reason  the  judgment 
should  be  reversed,  still  a  new  trial  should  be  granted.  The 
answer  to  this  may  be  that  the  proceedings  in  the  court  below 
were  under  the  act  in  question,  and,  if  wrong,  it  is  because 
that  part  of  the  act  on  which  they  are  based  is  invalid,  and  no 
valid  judgment  could  be  had;  that,  while  the  action  in  its 
present  form  cannot  proceed,  amendment  changing  its  nature 
and  purpose  is  not  authorized  by  law.  We  are  not  called  on 
to  decide  that  point.  There  is  no  intimation  of  a  purpose  to 
amend  or  change  the  proceeding  in  any  way,  even  if  allowable. 
The  term  of  office  of  the  defendant  expired  in  January,  1889» 
and  we  see  no  purpose  which  could  now  be  readied  by  any 
proceeding  of  this  nature.  All  that  part  of  section  536  of  the 
act  entitled  "  An  act  to  amend  chapter  35  of  the  Code  of  Civil 
Procedure,  being  sections  534  to  543,  inclusive,"  approved 
January  30,  1885,  beginning  at  the  words  "and  such  action," 
in  the  fourth  line  thereof,  to  and  including  the  words  "in  a 
civil  action,"  in  the  eighth  line  thereof,  must  be  declared  un- 
constitutional and  void,  and  the  judgment  herein  must  be 
reversed. 
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(March  11,  18S«.) 

SMITH  T.  ANDERSON  bt  al. 
[21  Pac  412.] 
C0MltI88I0I«a  OF  Bbokis. — Where  a  party  employs  a  real  efltat*  brokw 
to  Bell  a  piece  of  real  property  at  a  stipulated  price,  at  an  agreed 
eommiision,  and  the  broker  finds  a  purchaser  and  introduce*  him 
to  hie  employer,  and  afterward  the  employer  sella  the  property  tA 
■aid  parchaaer  at  a  lees  pries  and  refuses  to  pay  the  broker  hit 
commission,  held,  the  brolur  ia  entitled  to  hie  commiwion  of  Un 
per  cent. 

APPEAIj  from  District  Court,  Bingham  County. 

J.  T.  Morgan,  for  Appellants. 

The  plaintiff  has  no  cause  of  action  unless  the  evidence 
shows  that  he  brought  to  defendant  a  purchaser  able  and  viU- 
ing  to  pay  for  the  ranch  the  stipulated  price.  {McArthur  v, 
Blauson.  63  Wis.  41,  9  N.  W.  784;  Cassady  v.  Seeley,  69  Iowa, 
609,  29  N.  W.  432;  Bradford  v.  Menard.  35  Minn.  197,  28  N. 
W.  248;  Ducloa  v.  Cunningham,  102  N.  Y.  678,  6  N.  E.  790; 
McClave  v.  Paine,  49  N.  Y.  562,  10  Am.  Hep.  431;  Wylie  v. 
Bank,  61  N.  Y.  416 ;  Brown  v.  Pforr,  38  Cal.  562,  553 ;  Mc- 
Oavock  V.  Yfoodlief,  20  How.  221;  Dolan  v.  Scanlan,  57  Cal. 
261.) 

Smith  &  Smith,  for  Respondent. 

No  objection  to  the  instructions  can  be  considered,  as  no 
objection  to  them  was  made  on  the  trial,  and  no  objections 
rerersed.  {Biack  v.  City  of  Lewiston,  ante,  p.  S76,  13  Fac. 
SO;  Burton  v.  Ferry  Co.,  114  XI.  S.  474,  5  Sup.  Ct.  Bep.  960; 
Connecticut  Mut.  Life  Ina.  Co.  v.  Union  Trust  Co.,  112  U.  S. 
260,  6  Sup.  Ct.  Eep.  119.) 

LOGAN,  J. — The  plaintiff  in  this  action  aUegea  that  in  the 
month  of  August,  1886,  the  plaintiff,  being  engaged  in  the 
bufiiness  of  buying  and  selling  real  estate  upon  commission, 
was  employed  by  the  defendants  to  find  for  them  «  purchaser 
for  a  certain  ranch,  known  as  the  "Booth  Banch,"  then  the 
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property  of  the  defendants;  that  in  case  the  plaintiff  found  a 
purchaser  the  defendants  agreed  to  pay  the  plaintiff  ten  per 
cent  upon  the  price  for  which  said  ranch  should  be  sold;  that 
plaintiff  did  find. a  purchaser  for  the  ranch,  and  brought  him 
to  the  defendants;  and  that  thereafter  the  defendants  sold  the 
«aid  ranch  to  such  purchaser  for  the  sum  of  $6,000.  The  com- 
plaint contains  a  second  cause  of  action,  substantially  the  same 
as  the  first,  except  that  the  plaintiff  claimed  the  right  to  re- 
cover upon  a  quantum  memit.  The  answer  is  substantially  8 
general  denial.  Upon  the  issues  raised  the  cause  duly  came  to 
trial,  and  the  jury  rendered  a  verdict  for  the  plaintiff,  and 
assessed  his  damages  in  the  sum  of  i^GOO.  The  evidence  given 
at  the  trial  was  very  brief,  and  upon  the  part  of  the  plaintiff 
it  was  to  the  effect  that  he  was  employed  by  the  defendants  in 
the  month  of  August,  IStiG,  to  find  a  purchaser  for  the  Booth 
ranch,  at  the  sum  of  not  less  than  $8,000;  that  during  the 
month  of  November,  1886,  he  had  a  conversation  with  one  E. 
A.  Fotter  in  regard  to  the  purchase  of  said  ranch,  and  that 
thereupon  he  took  aaid  Potter  to  the  defendants,  and  introduced 
him  to  them;  that  he  had  been  for  some  time  negotiating  the 
trade  vrith  said  Potter  while  the  ranch  was  owned  by  and  in 
the  possession  of  Booth ;  that  Potter  subsequently  came  to  the 
plaintiff,  and  told  him  that  he  could  buy  the  property  from 
the  Andersons,  tbe  then  owners  of  the  property,  and  employers 
of  the  plaintiff,  for  a  less  sum  than  he  was  offered  the  prop- 
erty by  the  plaintiff.  It  further  appears  that  the  plaintiff  ad- 
vertised th^  property  for  sale  in  certain  newspapers,  at  his 
own  expense,  and  that  in  January,  1887,  he  presented  the  ad- 
vertisement to  the  defendants,  and  called  their  attention  to  it; 
that  afterward,  some  time  in  May,  1887,  defendants  sold  the 
ranch  to  said  Potter  for  $6,000,  and  received  the  money;  that 
prior  thereto,  in  the  month  of  March,  1887,  said  defendants 
notifiod  the  plaintiff  that  he  was  not  to  act  any  further  as 
agent  to  procure  a  purchaser  for  said  ranch,  and  discharged 
said  plaintiff  from  said  employment,  and  said  they  did  not  de- 
aire  to  sell  the  ranch;  that  the  plaintiff  never  did  anything  with 
reference  to  the  sale  after  March,  1837,  nor  before,  except  as 
before  testified;  and  that  ten  per  cent  on  the  purchase  price 
was  a  reasonable  fee  for  procuring  the  sale;  and  that  he  had 
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been  engaged  in  the  real  estate  business  for  three  years.  The 
plaintiff  then  rested.  Thereupon  the  defendants  moved  the 
court  for  a  nonsuit,  which  motion  was  denied.  No  exception 
was  taken  to  the  charge  of  the  court  to  the  jury,  and  no  re- 
quests were  made  by  the  defendants  upon  the  court.  The 
■whole  question,  therefore,  rests  upon  the  yery  simple  proposi- 
tion as  to  whether  the  court  was  right  in  refuung  to  grant  a 
nonsuit. 

In  considering  the  evidence  upon  a  motion  of  this  character 
we  are  bound  to  assume  that  the  same  was  true,  and  to  consider 
what  natural  inference  the  jury  might  arrive  at  from  a  con- 
aderation  of  the  testimony.  The  plaintiff  was  employed  by 
the  defendants  to  do  a  particular  thing— namely,  to  procure  a 
purchaser  for  the  ranch,  at  the  sum  of  $8,000,  for  which  ser- 
vices he  was  to  receive  ten  per  cent,  upon  the  purchase  money 
paid.  It  appears  that  in  the  month  of  March,  1887,  the  de- 
fendants revoked,  or  attempted  to  revoke,  the  agency  of  the 
plaintifE,  and  in  their  notice  of  revocation  they  used  the  follow- 
ing language :  That  the  plaintiff  was  not  to  act  any  further  aa 
agent  to  procure  a  purchaser  for  said  ranch,  and  discharged  the 
plaintiff  from  their  employment,  and  stated  further  that  they 
did  not  desire  to  sell  the  ranch.  Yet,  in  the  face  of  this  state- 
ment, and  about  a  month  thereafter,  they  consummated  a  sale 
with  the  very  person  with  whom  the  plaintiff  had  negotiated, 
and  to  whom  he  had  introduced  the  defendants  as  a  purchaser. 
It  is  also  fair  to  presume  that  some  negotiations  had  preceded 
the  actual  consummation  of  the  sale,  so  that  it  could  not  have 
been  very  far  from  the  time  of  the  revocation  by  the  defend- 
ants of  the  plaintiffs  agency  that  the  negotiations  were  taken 
up  by  the  defendants  in  person.  Considering  these  facts,  and 
considering  the  fact  that  the  defendants  stated  in  their  letter 
of  revocation  that  they  did  not  desire  to  sell  the  ranch,  yet,  in 
the  very  teeth  of  that  statement,  proceeding  to  aell,  and  to  the 
very  person  to  whom  the  plaintiff  had  introduced  them,  it  was 
a  fair  inference  from  the  testimony  that  the  object  of  the  letter 
of  revocation  was  an  attempt  to  deprive  the  plaintiff  of  his 
commission.  {Lloyd  v.  Matthews,  51  N.  Y.  134;  Martin  v. 
SilUman,  63  N.  Y.  615;  Sussdorff  v.  Schmidt,  55  N.  Y.  319.) 
The  evidence,  although  not  very  full,  was  sufficient  to  justify 
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the  court  in  refusing  the  motion  for  a  nonsuit.  These  defcnd- 
ante  should  not  be  permitted  by  their  own  act  to  deprive  the 
plaintiS  of  his  lawful  conunissions,  and,  the  case  having  been 

eubmitted  to  the  jury  upon  the  whole  evidence,  and  the  jury 
having  found  a  verdict  for  the  plaintiff,  we  do  not  deem  it 
proper,  under  the  circumstances,  to  interfere  with  that  verdict. 
The  judgment  is  therefore  affirmed. 

Weir,  C.  J.,  and  Berry,  J.,  concurring. 


(U&rch  11,  1880.) 
LOCKHART  et  al.  v.  ROLLINS. 

[21  Pm.  413.] 

SxcaPTioHs — Stipulation  ExTEnmna  Time— Waiveb. — Wben  excep- 
tions to  evidence  are  taken  during  the  triel,  but  sucli  exceptions 
kre  not  aettled  uutli  two  monthe  after  the  trial,  and  more  than 
a  month  after  filing  decieion  the  appellant  then  having  prepared 
a  case  embodying  a  bill  of  exceptions,  in  which  bill  the  exceptions 
taken  during  the  trial  are  included,  and  the  case  containing  Buch 
bills  allowed,  and  settled  without  objection  in  the  presence  of 
the  attorneys  (or  the  respective  parties,  held,  that  such  exceptions 
are  not  waived;  held,  also,  that  by  the  failuta  to  object  at  tbft 
settlement  tbe  party  is  deemed  to  have  agreed  to  the  extensioD  at 
time  under  section  2420  of  tbe  Revised  Statutes  of  Idaho. 

LocAi,  Custom  of  Uiaebs  as  to  Transfers. — Evidence  of  local  cus- 
toms of  miners,  as  to  the  manner  of  transfers  of  interests  in 
mining  claims,  previous  to  July  26,  1806,  Is  admissible. 

Verbal  Tbansfebs — Cbakoe  of  Possession. — Verbal  transfers,  if  fol- 
lowed by  change  of  possession,  are  valid  as  transferring  olsimant'a 
interest. 

Larob  m  Watchman — Work  Done  on  Minb. — Where  mining  works 
are  idle,  time  and  labor  of  a  watchman  and  custodian  on  the 
property  in  taking  care  of  it  is  labor  done  on  tha  claim. 

Bblocation — OwNBBs'  RioHTH. — A  party  cannot  make  a  valid  reloca- 
tion of  lands  legally  possessed  by  another,  until  the  owners'  rights 
have  lieen  al>andoned,  forfeited  or  otherwise  ended. 

Agent  of  Nosbesioent  Ownebs.— The  undertaking  by  one  on  th« 
ground  to  procure  a  purchaser  for  a  mining  claim,  the  owner 
being  nonresident  of  the  terTitory  and  having  no  other  agents 
in  the  territory  to  look  after  the  claim,  constitutes  a  ftdnciarr 
relation  of  such  persons  in  relation  to  such  proper^. 
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Asurr  SKLOCATiira  K>r  HncBELr. — A  ptrson  sutUining  snch  fiduciary 
reUtion  in  respect  to  a  mining  claim  eannot  defeat  th«  right* 
of  hia  principal  bf  relocating  it  for  himaelf. 

Sahe. — If   he  so  do  relocate   it,   and    benefit    accrue    from   snch  act, 

the  benefit  accrues  to  the  owner,  and  not  to  the  relocator. 

(Sjllabus  \>j  the  court.) 

APPEAL  from  District  Court;,  AltnraB  County. 

This  action  is  for  the  recovery  of  poBseasion  of  a  certain  min- 
ing claim  Bituate  on  Bear  creek,  Alturas  county,  Idaho,  known 
se  the  "Ada  Elmore  Lode  and  Mining  Claim."  The  complaint 
alleges  that  the  plaintiffs  have  a  "legal  right  to  occupy  and 
possess"  the  claim  by  virtue  of  compliance  with  all  the  require- 
ments of  law  and  rules  of  miners,  and  of  actual  prior  occu- 
pancy of  it  as  a  mining  claim;  also  that  the  defendant,  on  tliJ 
fourth  day  of  January,  1886,  while  in  the  etoploy  of  the  plain- 
tiffs as  their  agent,  and  as  such  agent  in  the  actual  occupancy 
of  said  property,  made  a  relocation  of  the  property  adverse  to 
the  rights  of  the  plaintiffs,  intending  the  same  to  be  for  his 
benefit;  that  the  defendant  ever  since  such  act  wrongfully 
withheld  possession  from  the  plaintiffs,  to  their  damage,  etc.; 
and  prays  judgment  for  the  possession  of  the  premises,  with 
damages  for  detention;  and  closes  with  a  general  prayer  for  re- 
lief. The  answer  is  a  general  denial,  but  avers,  among  other 
things,  that  "the  said  alleged  original  locations  on  said  Ada 
Elmore  lode"  consisted  of  several  mining  claims  located 
thereon,  by  the  discoverers  thereof,  in  1863,  extending  twelve 
hundred  feet  in  length,  along  said  lode,  and  no  more, 
"with  a  width  of  one  hundred  feet;  that  prior  to  the 
nineteenth  day  of  June,  1878,  said  Pittsburgh  and  Idaho  Gold 
Mining  Company  had  or  claimed  an  interest  in,  or  right  of 
possession  of,  seven  hundred  feet  undivided  of  said  twelve 
hundred  feet  of  said  premises;  that  on  that  day  the  plain- 
tiff, Charles  Lockhart,  as  assignee  of  one  Newton,  a  judg- 
ment creditor  of  said  company,  and  purchaser  of  said  in- 
terest of  said  company,  under  a  sheriff's  sale  thereof,  suc- 
ceeded, by  sheriff's  deed,  to  whatever  interest,"  etc.,  said  com- 
pany had  in  said  premises;  that  thereafter,  and  until  the  de- 
fendant's discharge,  in  August,  1885,  the  defendant  acted  as 
agent  for  said  Lockhart,  in  the  care  and  supervision  of  said 
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mining  claim  and  business,  and  improTementa  connected  there- 
with; that  in  1883  the  plaintifE  Lockhart  contracted  with  de- 
fendant to  pay  defendant  for  hie  services  as  such  agent  $500  » 
year,  beginning  January  1,  1883,  in  consideration  of  which  (he 
defendant  "agreed  to  take  and  keep  the  care  and  BuperviBioa 
of  said  property,  business,  and  improvements;  prevent  waste 
thereon;  preserve  the  possession  thereof;  attend  to  the  payment 
of  taxes  and  hire  of  laborers  to  perform  the  requisite  annual 
labor,  to  be  paid  out  of  funds  to  be  furnished  by  the  said 
Lockhart."  Alleges  performance  of  such  duties  until  his  dia- 
charge,  in  August,  1885.  Alleges  payment  of  such  salary  for 
1883  and  1884,  and  claims  such  salary  as  unpaid  for  188fi,  up 
to  July  3l8t  of  that  year;  and  alleges  that  the  assessment  work 
for  1885  was  not  done,  whereby,  and  "by  force  of  the  law,"  the 
claim  "became  forfeited  and  relegated  to  the  body  of  public 
mineral  lands";  and  on  the  fourth  day  of  January,  1886,  he 
"located  a  claim  as  the  'Ada  Elmore,'  including  said  premises, 
of  twelve  hundred  feet  long,  and  one  hundred  feet  wide,  en- 
larging the  location  to  fifteen  hundred  feet  in  length 
by  six  hundred  feet  in  width;  claiming  such  relocation 
for  his  benefit;  and  closing  with  prayer  for  judgment  against 
said  plaintiffs  for  the  right  of  possession  of  bis  said  Ada 
Elmore  lode,  and  for  costs,  and  that  the  judgment  "be 
certified  to  the  register  of  the  land  office,"  etc.  The  case 
was  tried  by  the  court  without  a  jury,  at  the  October  term, 
1887.  Findings  were  filed  December  1(1,  1887,  and  judgment 
for  plaintiffs  on  such  findings  of  fact  and  law  was  entered  on 
that  day.  The  findings  and  judgment  affirm  the  right  of  the 
plaintiffs  to  all  the  lands  described  in  the  defendant's  location 
of  January  4,  188G.  This  part  of  the  judgment  is  based 
mainly  on  the  following  findings  of  fact  and  conclusions  of 
law :  "The  court  finds  as  a  fact  that  on  the  fourth  day  of 
January,  1880,  a  fiduciary  relation  existed  between  the  plain- 
tiffs and  defendant,  by  reason  of  the  employment  of  the  de- 
fendant to  procure  for  the  plaintiffs  a  purchaser  for  the  prop- 
erty included  in  the  defendant's  location  of  January  4,  1886> 
for  a  percentage  of  the  prouveds  of  such  sale  as  his  commis- 
sion," and  as  concluiiian  of  law  that  the  defendant,  suataioing 
such  fiduciary  relation  in  rci^pect  to  this  property,  acquired  no 
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rights  by  hia  relocation— the  lands  so  affected  by  this  finding 
extending  beyond  the  original  claim  in  length  two  hundred 
and  fifty  feet,  and  on  each  side  two  hundred  and  fifty  feet,  the 
point  of  location  at  which  defendant  placed  his  notice  being 
at  the  point  of  plaintiffs'  shaft  in  the  Ada  Elmore  lode  claim. 
As  to  whether  this  finding  of  fact  is  sustained  by  the  evidence, 
it  was  further  found  that,  during  the  year  1885,  the  annnal 
labor  required  by  law  (U.  S.  Kev.  Stats.,  sec.  3334)  was  per- 
formed by  plaintifFs  on  said  Ada  Elmore  lode  claim  by  caring 
for  and  maintaining  the  buildings  and  improvements  thereon; 
and  hence  that  the  claim  was  not  on  the  fourth  day  of  January, 
1886,  subject  to  relocation.  We  shall  consider  these  findings 
hereafter. 

J.  B.  Bosborough,  for  Appellant. 

It  was  error  to  admit  oral  testimony  to  show  the  location  of 
a  mining  claim  and  transfers  of  interest  therein,  contrary  to 
tiie  statute  ot  frauds.  {Hopkins  v.  ISoyet,  4  Uoat  560,  % 
Pac.  380.)  The  admission  of  sherifi'B  deed,  without  showing 
a  valid  jadgment  as  a  predicate,  was  error.  (Freeman  on 
JudgmenU,  sec.  350;  People  v.  Doe,  31  CaL  280,  221;  Lan- 
ning  v.  London.  4  Wash.  C.  C.  613,  Fed.  Caa.  No.  807«.)  In 
proceedings  to  determine  adverse  claims  to  locations  of  mineral 
lands,  it  is  incumbent  upon  the  plaintiff  to  show  a  location 
which  entitles  him  to  possession  against  the  United  States,  as 
well  as  against  the  other  claimant.  (QwUIim  v.  Donnellan, 
115  U.  S.  45,  5  Sup.  Ct  Eep.  1110.)  A  vaUd  location  of  a 
claim  is  not  made  by  taking  poseeseion  alone ;  and  merely  work- 
ing mineral  land  gives  no  right  of  possession  against  a  locator 
who  complies  with  the  regulations  prescribed  by  law.  (ffors- 
well  V.  Ruiz,  67  Cal.  Ill,  7  Pac.  197.)  The  right  of 
possession  is  acquired  only  by  such  compliance.  {Belk  v. 
Meagher,  104  U.  S.  379;  Eopkins  v,  Noyes,  4  Mont.  550,  2 
Pac  380.)  Expenses  of  money  and  time  in  traveling  about 
matters  connected  with  a  mining  claim  are  in  no  sense  labor 
performed  on  the  claim.  (Dii  Pratt  v.  James,  66  CaL  555,  4 
Pac.  563;  RvsseU  v.  Brosteau,  65  CaL  606,  4  Pac.  W3.)  A 
relocation  on  lands  actually  covered  at  the  time  by  another 
valid    and    subsisting   location   is   void;   and   this,   not   only 
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against  the  prior  locator,  but  all  the  world,  because  the  law- 
allows  no  Boch  thing  to  be  done.  (Belk  v.  Meagher,  104  U. 
S.  284;  Garlhe  v.  Hart.  73  Cal.  541,  15  Pac.  93.) 

Lyttleton  iprice  and  Bichard  Z.  Johnson,  for  Respondents. 

Mining  locations  and  transfers  of  mining  property  prior  to 
1866  may  be  proved  by  parol.  Conveyances  of  claims  prior  to 
1866  may  be  made  by  parol.  (Kinney  v.  Mining  Co.,  4  Saw. 
382,  Fed.  Cas.  No.  t^HI ;  Mining  Co.  v.  Taytor,  100  TJ.  8.  37.) 
Color  of  title,  even  under  a  void  and  worthless  deed,  haa 
always  been  received  in  evidence  that  the  person  in  possession 
claims  for  himself,  and,  of  conrsc,  adversely  to  all  the  world. 
(Pillow  V.  Roberts,  13  How.  477 ;  Kenneiec  Purchase  v. 
Laboree,  %  Me.  275,  11  Am.  Dec.  79.)  A  location  may  be 
made  by  an  agent.  {SchuHz  v.  Keeler,  ante,  p.  333,  13  Pac. 
481 ;  Core  v.  McBraynr,  18  Cal.  533-588 ;  Morton  v.  Mining 
Co.,  26  Cal.  534;  Murley  v.  Ennis,  2  Colo.  300;  Thompson  v. 
Spray,  72  Cal.  S28,  14  Pac.  182.)  A  trustee  or  agent  cannot 
deal  with  the  subject  of  the  trust  or  agency  for  himself. 
Equity  will  declare  any  act  of  the  agent  to  be  for  the  benefit  of 
his  principal.  (Ewell's  Evans  on  Agency,  255 ;  Story  on 
Agency,  210;  Cooley  on  Torts,  526;  Gardner  v.  Ogden,  22  N. 
Y.  327,  78  Am.  Dec.  192,  and  note;  Ringo  v.  Binns,  10  Pet 
2ti0;  Bain  V.  Brown,  56  N.  Y.  2S5;  McMakon  v.  McGraw,  26 
Wis.  614;  Michoiid  v.  Oirod,  4  How.  504;  Edmonstone  v. 
Hartshorn.  19  N.  Y.    9.) 

BERRY,  J.  (After  Stating  the  Facts.)— A  qnestion  of  prac- 
tice and  of  evidence  is  presented  at  the  be^nning  of  the  con- 
sideration of  this  case.  It  appears  that  the  findings  of  the 
court  below  were  filed  December  10,  1887,  and  judgment  for 
the  respondents  was  entered  on  that  day;  that  a  case  was  soon 
thereafter  prepared,  including  assignments  of  error,  presented 
for  settlement,  and  settled  and  allowed,  on  the  twenty-eighth 
day  of  January,  1888.  The  certificate  of  the  judge  etatea 
that  such  case,  with  assignments  of  error  included,  were  "ex- 
amined, settled  and  allowed  in  the  presence  of  the  attorneys 
of  the  respective  parties."  Both  parties  participated  in  the 
settlement,   witliout   objection.     The  respondents    now   claim 
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that  many  of  the  alleged  errors,  if  errors  at  all,  were  committed 
in  the  course  of  the  trial,  and  the  exceptions  under  the  EeviBed 
Statutes,  flection  426,  should  have  been  settled  at  the  time  the 
deciflion  was  made,  and,  not  having  heeai  settled  for  nearly 
two  months  after  the  trial,  must  be  deemed  as  waived.  The 
statute  declares  that  such  "exoeptiona  miiat  be  taken  and  set- 
tied  at  the  time  the  decision  is  made,  and  no  order  of  the  court 
shall  be  made  for  the  settlement  of  such  exceptions  at  any 
■other  time,  except  by  the  agreement  of  both  parties."  The  ac- 
tion of  the  court  in  actually  settling  these  exceptions  on  the 
28th  of  January  is  equivalent  to  an  extension  of  tlie  time  to 
that  day.  Both  parties  were  present  at  sach  act,  and  took 
part  in  the  proceedings,  apparently  without  objection.  Such 
tacit  consent  is  equivalent  to  an  "agreement  of  both  parties." 
The  settlement  of  the  exceptions  was  therefore  regular.  The 
next  question  raised  is  as  to  the  admissibility  of  the  evidence 
of  the  local  customs  of  miners  in  transferring  interests  or 
rights  of  possession  in  mining  claims  prior  to  July  26,  1866. 
The  original  locators  of  ihe  Ada  Elmore  lode  mining  claim 
were  six  in  number,  and  the  witness  Sawyer  was  one  of  tbem. 
in  showing  a  transfer  of  the  several  interests  of  some  of  the 
several  locators  to  the  plaintiffs  the  witness  Sawyer  was  asked: 
"Q,  What  were  the  customs  as  to  the  transfer  of  mining  prop- 
erty in  that  district  from  1863  to  1866,  till  the  passage  -of 
the  law  of  Congress  that  year?  (Objection  was  made  by  ap- 
pellant to  the  question  and  to  proof  of  custom  as  irrelevant; 
that  the  evidence  of  such  transfers  should  be  in  writing.  The 
objection  was  overruled,  and  the  witness  answered.)  A.  I 
know  the  custom.  It  was  by  bill  of  sale  or  word  of  moutti. 
Either  was  good  from  1863  to  1866  to  a  friend.  To  those 
unknown  it  was  otherwise.  We  had  no  lawyers  to  write  deeds. 
When  a  sale  was  made  to  a  friend,  he  would  just  step  into  poe- 
eeesion." 

It  was  not  error  to  allow  this  evidence.  The  act  of  Congress 
of  July  86,  1866,  clearly  indicates  that  the  rights  of  mining 
olaimants  may  be  subject  "to  the  local  customs  or  rules  of  min- 
ers";  they  not  being  in  conflict  with  the  laws  of  the  United 
States.  It  even  allows  those  laws,  cuatoma  and  rules  of  min- 
^s  in  establishing  the  right  of  a  claimant  to  enter  and  re- 
ld»ho,  Vol.  2—36 
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ceive  a  patent  to  a  mining  claim.  (Tunml  Co.  v.  Stranahan, 
20  Cal.  199;  Mining  Co.  v.  Taylor.  100  TT.  S.  37.)  The  new 
location  of  the  plaintiifB*  claim  is  admitted  in  the  answer;  that 
prior  to  June  19,  1878,  the  Pittsburgh  and  Id^o  Mining  Com- 
pany, one  of  the  plaintiffs,  had  or  claimed  an  interest  of  seven 
hundred  feet  of  the  twelve  hundred  feet  of  the  Ada  Elmore 
claim,  and  that  the  plaintiff  Lockhart  became  the  owner  of  it 
through  a  sheriff's  deed,  in  an  action  against  this  company. 
Conveyancee  to  said  company  were  shown,  covering  the  balance 
of  Baid  claim;  also  that  plaintiffs  had  been  in  peaceful  and 
exclusive  possession  of  the  claim,  with  claim  of  right,  working 
or  improving  it,  for  nearly  twenty  years.  There  was  other 
evidence  tending  to  show  that  the  plaintiffs  were  rightfully 
in  possession  of  this  property.  On  this  point  their  claim  of 
rightful  poesession  was  fully  established.  The  finding  of  the 
court  below  on  this  point  must  be  sustained. 

But  it  ifl  contended  that  the  labor  required  hy  law  was  not 
performed  in  1885,  and  that  for  that  reason  tiie  claim  in  ques- 
tion waa,  at  the  beginning  of  1886,  open  to  relocation  adversely 
to  plaintiffs.  By  section  2324  of  the  United  States  Bevised 
Statutes  the  holder  of  a  mining  claim,  to  maintain  hig  right  of 
possession,  must  see  that  "one  hundred  dollars'  worUi  of  labor 
shall  be  performed  on  such  claim,  or  in  improvements  made 
thereon,  during  each  year."  The  object  of  tiiis  requirement 
seems  to  be  that  the  holder  of  a  mining  claim  shall  give  sub- 
stantial guaranty  of  his  good  faith.  It  cannot  be  from  any 
deeire  on  the  part  of  the  government  to  obtain  the  mon^  of 
the  locator.  His  right  of  possession  does  not  depend  upon 
any  money  consideration,  but  it  is  a  right  founded  in  public 
policy.  It  would  be  clearly  against  pubUc  policy  for  one  to^ 
take  and  hold  a  mining  claim  for  years,  against  all  others 
who  would  be  locators,  merely  that  he  might  speculate  upon 
it,  with  perhaps  no  design  to  develop  it.  Some  guaranty  of 
hia  good  faith  is  required,  aa  a  condition  of  allowing  him  such 
OTclusive  posBCBsion,  The  labor  is  not  required  to  be  applied 
in  any  particular  manner,  but  so  that  it  is  unquestionably 
devoted  to  such  claim.  {McQarrity  v.  Byington,  12  Cal.  426.) 
It  must  not  be  BO  as  to  raise  a  question  as  to  its  purpoae.  The 
exception  made  in  the  rtatute  itaell  invitea  this  oonstroction. 
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It  IB  conceded  that  thie  labor  may  be  Id  digging,  erection  of 
works  for  mining,  in  placing  machinery,  or  in  buildings  on 
the  claim,  necessary  for  its  working.  In  the  case  at  bar  tiie 
labor  of  the  defendant,  under  hire  of  the  plaintiflB,  at  the  salary 
of  $500  a  year,  continuing  at  that  rate  to  the  thirty-first  day 
of  July,  1885,  was  in  its  character  precisely  what  it  had  been 
for  the  two  preceding  years.  His  time  was  spent  upon  tiie 
property,  in  caring  for  it,  and  in  protecting  it  from  deteriora- 
tion, loea  or  danger.  It  invoWed  daily  visitations  in  and 
over  it,  and  into  the  works;  in  fact  as  the  defendant  himself 
testified,  "in  doing  all  that  cotUd  be  done  with  idle  property." 
The  exigencies  of  the  mining  business  frequently  require  prop- 
erty of  this  kind  to  remain  idle  for  a  time,  but  that  is  not  nec- 
essarily evidence  of  intent  to  abandon  it.  In  this  case,  at  least, 
the  acts  of  the  plaintiffs  show  that  such  was  not  their  intention. 
The  improvements  to  be  taken  care  of  and  protected  were  valu- 
able, and  consisted  of  buildings,  engine,  boiler  and  machinery, 
hoisting  works,  etc.;  and,  from  the  defendant's  evidence,  pre- 
sumably costing  thousands  of  dollars.  They  had  been  con- 
structed and  used  in  the  development  of  this  mine.  The  plain- 
tiffs, with  them,  had  worked  the  mine  for  years,  and  wh«i  they 
needed  repairs  had  repaired  them.  The  hoisting  worics  had 
to  be  rebuilt,  while  the  defendant  was  in  charge  of  the  prop- 
erty, at  a  cost  of  $2,300.  AU  that  was  done  by  the  defendant 
for  the  plaintiffs  in  1885  was  clearly  in  pursuance  of  their 
former  well-estahlished   purpose. 

The  question  as  to  what  shall  be  understood  aa  "labor  upon 
mines,"  buildings,  etc.,  has  been  much  discussed,  in  caaes  of 
mining  claims;  more  frequently,  perhaps,  in  cases  of  liens 
for  labor  done.  The  caaes  have  mostly  arisen  under  claims 
for  miners'  or  mechanics'  liens.  While  the  words  of  the  various 
statutes  are  not  always  identical,  there  is  a  general  uniformity 
in  the  words  used  in  these  laws  with  the  statute  requiring  this 
annual  labor  upon  mining  claims.  Practically,  where  the  claim 
is  for  work  done,  the  statutes  require  it  to  be  done  on  the  prop- 
erty. The  case  of  Rara  Avis  etc.  Min.  Co.  v.  Bouacher,  9  Colo. 
385,  12  Pac.  433,  decides  what  shall  constitute  labor  done 
"in  or  upon"  mining  claims,  under  the  lien  law  of  that  state. 
The  law  (Colo.  Qea.  Laws,  sec  1656)  reads:  "AU  miners,  la- 
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borers,  and  others,  who  work  or  labor  in  or  npon  any  mine," 
etc.,  "ahall  have  a  lieD,"  etc.  The  court  holds  that  BeFrieeo 
of  a  Bnperintendent  of  minee,  in  planuiBg  or  saperintendiiig 
the  erection  of  a  mill,  and  machinery,  are  woi^  or  labor,  in 
or  upon  the  property,  within  the  meeiiiDg  of  Hie  statute.  So 
in  Utah  (Comp.  Laws,  sec.  12S1)  one  who  shall  do  work  "npon 
any  mine  ahall  be  entitled,"  etc.  In  a  case  founded  npon  this 
statute  (Mining  Co.  v.  CuIUnt,  104  TT.  S.  176)  the  court  say: 
"It  is  somewhat  difficult  to  draw  the  line  between  the  kind  of 
woric  and  labor  whidi  is  entitled  to  a  lien  and  that  which  is 
merely  professional  or  supervisory  employment,  not  fairly  to 
be  included  in  those  terms.  Some  courts  have  held,  under 
laws  similar  to  those  of  Utah,  that  an  architect  who  fumi^es 
plans,  and  superintends  the  erection  of  a  building,  acquires  a 
lien  tliereon  for  work  and  labor" ;  and  cite  Btryker  v.  Catndg, 
76  N.  T.  50,  32  Am.  Bep.  263,  and  note;  Inmramx  Go.  v.  Boa- 
land,  36  N.  J.  Eq.  389,  and  other  cases.  In  that  case  the  claim- 
ant of  the  lien  was  an  overseer  and  foreman  of  a  body  of 
miners,  and  his  claim  was  held  good.  If  it  be  said  that  these 
cases  go  rather  to  what  shall  be  deemed  work,  we  answer  that 
is  precisely  the  case  at  bar.  There  can  be  no  question  that 
whatever  was  done  was  done  on  the  plaintiffs'  claim.  So  in 
Or^:on,  under  section  1,  chapter  32  of  the  Laws  of  Oregon, 
under  a  like  statute,  the  court  in  FaUg  Co.  v.  Bemick,  1  Or.  170, 
give  a  like  construction. 

All  the  authorities  cited  by  the  appellant  on  this  point  are 
consistent  with  the  same  view.  The  strongest  case  cited  for 
tlie  appellant  is  that  of  Da  Prat  v.  James.  65  Cal.  655,  4  Pac 
662.  A  party  had  leased  a  mill,  located  about  a  quarter  of  a 
mile  from  his  claim,  but  whether  for  the  sole  purpose  of  de- 
veloping his  claim  does  not  appear.  He  made  efforts,  at  first 
unsuccessful,  to  get  wa.ter  from  a  ditch  to  operate  the  mUl,  and 
traveled  to  distant  places,  to  see  agents  of  a  ditch  company, 
to  g«t  water  for,  as  he  claimed,  the  same  purpose,  and  incurred 
expenses  in  time  and  money  in  doing  so.  Having  succeeded, 
however,  in  getting  water,  "he  did  not  use  it,  or  attempt  to 
crush  rock  or  ore."  None  of  these  acts  were  done  on  the  claim, 
nor  were  they  necessarily  connected  with  this  mine.  Indeed, 
his  failure  to  use  the  water  after  he  had  obtained  it  raises  a 
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strong  pT«sumptiou  that  he  did  not  intend  to  do  eo;  at  least, 
not  to  devBlop  this  mine.  The  court,  properly  as  we  think, 
held  this  expenditure  was  sot  on  the  mine,  in  the  seoBe  in- 
traded.  The  case  cited  (4  Pac.  563)  is  the  same  as  that  last 
commented  upon.  The  case  of  McOtarity  v.  Byington,  IS  Cal. 
436,  by  impUcation,  at  least,  favors  the  view  we  take  upon  this 
subject  It  holds  that  "work  done  outside  of  a  mining  claim 
with  intent  to  work  the  claim,  to  he  considered  by  intendment 
as  work  done  on  the  claim,  must  have  direct  relation  and  be 
in  reasonable  proximity  to  it";  clearly  implying  that,  when  ita 
purpose  is  self-evident,  it  ie  within  the  statutes  by  intendment, 
if  not  literally.  The  personal  services  of  this  agent  were 
work  and  labor.  They  were  performed  on  Qie  property.  They 
were  in  aid  of  the  development  of  this  claim.  Th^  tended  aa 
directly  as  acts  can  tend  to  show  the  good  faith  of  the  plain- 
tiffs, and  their  purpose  not  to  abandon  the  mine;  at  least  up 
to  the  time  they  had  expended  in  its  preservation  (in  1885) 
labor  to  the  value  of  $333. 

But  it  is  contended  that  the  plaintifFs  have  not  yet  paid  for 
this  labor.  That  does  not  afFect  the  fact  that  the  labor  was 
done  by  their  procurement.  The  defendant  did  it  for  hire, 
and  may  recover  for  the  services  under  hia  contract.  We  con- 
clude that  on  the  fourth  day  of  January,  1886,  the  Ada  El- 
more lode  mining  claim  was  not  open  to  relocation  adversely 
to  the  plaintiffs.  (See  Morgan  v.  TilloiUon,  73  CaL  620,  16 
Pftc.  88.) 

But  the  court  below  goes  further,  and  holds  that  the  rdoca- 
tion  made  by  the  defendant  inures  to  the  benefit  of  the  plain- 
tiffs. Under  the  pleadings  such  relief  can  be  had.  The  con- 
clusion is  based  upon  a  finding  of  fact  that,  at  the  time  of  re- 
location, the  defendant  sustained  a  fiduciary  relation  to  the 
plaintiffa  respecting  this  property.  From  the  evidence  it  ap- 
pears that  one  W.  N.  Frew,  of  Pittsburgh,  Pennsylvania,  where 
the  plaintiffg  resided,  and  still  reside,  for  about  eight  years 
next  prior  to  the  beginning  of  this  action  acted  aa  agent  of  the 
plaintiffs,  and  as  such  had  been  known  to  and  dealt  with  by 
the  defendant.  It  was  through  Frew  that  defendant  was  in 
I^ntiffs'  employ  about  tJie  premises  from  1883  to  July  31, 
1885.    There  was  much  and  constant  correspondence  between 
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the  defendant  and  Frew;  and  on  the .t^minatioo  of  the  de- 
fendant's  semces  in  caring  for  the  property,  July  31,  1886, 
through  Frew  defendant  was  tendered  the  further  service  of 
finding  a  purchaser  for  the  property  at  such  earn  as  the  plain- 
tiffa  would  be  willing  to  take,  he  to  receive  a  percentage  of  the 
proceeds  for  his  commission  on  completion  of  the  sale.  The 
defendant  undertook  to  procure  such  purchaser,  hut  none  had 
been  found  up  to  the  beginning  of  1886.  From  this  the  court 
held  the  relations  of  the  defendant  with  the  plaintiffs,  with  ref- 
erence to  this  property,  were  so  far  of  a  fiduciary  nature  that  he 
would  not  be  permitted  to  relocate  the  subject  of  hia  trust,  for 
his  own  benefit;  but  what  be  did  by  way  of  enlarging  the 
boundaries  of  the  claim  was  done  for  the  benefit  of  his  prin- 
cipals, subject  to  their  right  of  election  to  accept  the  B&me.  We 
think  the  oourt  below  was  correct  in  so  holding.  Numerous 
authorities  are  cited  by  the  respondent  in  support  of  this  de- 
cision, but  the  principle  is  too  well  settled  to  admit  of  contro- 
versy, and  we  omit  citations.  The  order  denying  a  new  trial 
is  sustained,  and  the  judgment  is  affirmed. 


Weir,  C.  3.,  and  Logan,  J.,  concur. 


(Hareli  19,  1889.) 

WASHINGTON  AND  IDAHO  RAILWAY  COMPANY  t. 

NORTHERN  PACIFIC  RAILWAY  COMPANY. 

[21  Pbc.  0S8.] 

Lunw  Grajitid  to  Nohthebh  Pacifio  Batlwat  CoKFAifr  bt 
ConoRESB — Law  Cohstbubd. — Section  3  of  the  act  of  CongreM 
of  July  2,  1884,  provides:  "That  there  be  and  thereby  ii  granted 
to  the  Northern  FAcific  Eftilroad  Company  (for  the  purpose  of 
aecuring  the  construction  of  a  railroad  and  telegraph,  ete.)  every 
)iltemat«  section  of  public  land,  not  mineral,  designated  by- odd 
numbers,  to  the  amount  of  twenty  altemftte  sectioni  per  mile  on 
each  side  of  said  railroad  line  ae  said  company  may  adopt,  .... 
free  from  pre-emption  of  other  claims  or  right*  at  the  time  the 
line  of  eaid  road  is  definitely  Oxed  and  a  pUt  thereof  filed  in  the 
office  of  the  oommiesioner  of  the  general  land  oOce,"  efas.    BM, 
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to  b«  *  grant  i»  praetenli,  and  to  veat  in  th«  companj  an  equity 
in  tlie  landg,  subject  to  be  defeated,  however,  on  noncomplianca 
with  terms  of  the  grant. 
Act  or  CoNOBeas  or  Mabch  3,  ISTS. — Eeld,  abo,  that  lands  in- 
eluded  in  such  grant  are  not  within  the  operation  of  the  ad  ol 
Uarch  3,  1875,  granting  the  right  of  waj  to  railroads,  etc 

APPEAL  from  District  Court,  Shoshone  County, 

Woods  &  Heybum,  for  Appellant. 

The  language  of  the  act  under  which  the  plaintiff  claims  its 
grant  reads :  "That  the  right  of  way  over  the  public  lands  of 
the  United  States  is  hereby  granted  to  any  railroad  company, 
etc."  Public  lands  within  the  meaning  of  the  act  are  those 
lands  the  title  of  which  remains  in  the  United  States.  They 
are  termed  public  lands,  because  all  the  people  of  the  country 
have  an  interest  in  them.  The  fact  that  they  are  temporarily 
reserved  from  sale  does  not  affect  their  character  as  public 
lands.  (Bouldin  v.  Phelps,  30  Fed.  554,  555.)  The  title  re- 
mains in  the  United  States  until  the  conditions  imposed  are 
all  complied  with.  (United  States  v.  Taylor,  35  Fed.  486; 
Bouldin  v.  Phelps,  30  Fed.  547 ;  Northern  Pac.  R.  B.  v.  Traiil 
Co.,  115  U.  S.  600,  6  Sup.  Ct.  Eep.  201.)  "The  grant  being  in- 
choate, the  valid  l^al  title  still  remains  in  the  government. 
Where  the  case  remains  svb  judice,  the  legal  title  cannot  pass 
out  of  the  United  States,  and  the  United  States  stands  in  an 
impregnable  position  on  that  legal  title,  even  though  such  title 
be  held  by  the  United  Statea  for  those  having  the  equitable 
title  to  the  lands."  (Bouldin  v.  Phelps,  30  Fed.  654,  555,  658, 
664;  Estrada  v.  Murphy,  19  Cal.  271;  Malann  v.  United  States, 
1  Wall.  290;  United  Slates  v.  Taylor,  35  Fed.  486.)  It  is  the 
settled  law  of  the  land  that  these  acts  cannot  be  questioned  in 
a  collateral  proceeding,  but  must  stand  as  valid  and  binding 
upon  all  of  the  world  until  the  grant  is  set  aside  by  the  court 
in  an  action  commenced  in  the  name  of  the  United  States  for 
tiiat  express  purpose.  (Steel  v.  Smelting  Co.,  106  U.  S.  451, 
1  Sup.  Ct.  Eep.  389 ;  Kemp  v.  St.  Louis  Smelting  Co.,  104  U. 
S.  636.) 

J.  H.  Mitchell,  Jr.,  and  Albert  Hagan,  for  Eespondent. 

Same  as  in  31  Fac.  668. 
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BEERY,  J. — This  case  comes  into  this  court  on  appeal  from 
a  judgment  entered  in  favor  of  the  defendant  upon  an  order 
sustaining  a  demurrer  to  the  complaint  Stripped  of  all  minor 
questions,  and  which  are  act  essential  to  the  case,  the  main 
issue,  and  that  on  which  ^I  else  in  the  case  d^iends,  is  as  to 
which  party  is  entitled  to  the  posseaeion  of  certain  parte  of  sec- 
tions 35  and  21,  in  township  49  north,  of  range  1  east,  of  Boisfr 
meridian,  in  Shoshone  county.  The  plaintiff  claims  a  right 
of  way  for  its  road  through  them,  nnder  the  act  of  March  3, 
1875.  It  claims  to  have  fulfilled  all  the  conditions  of  that  act, 
and  compliance  with  all  the  rules  and  regulations  of  the  land 
department  of  the  IJnited  States;  and  that  since  the  third  day 
of  November,  1886,  it  was  and  is  entitled  to  all  the  benefits  of 
the  act  of  March  3,  18?5,  whatever  those  rights  may  be.  The 
complaint  demands  judgment,  declaring  the  company's  owner- 
rfiip  of  a  right  of  way  for  the  plaintiff's  road  on  and  over  these 
two  sections  of  land  with  right  of  possession,  etc.  The  dft- 
fendant,  on  its  part,  clainw  both  of  these  sections,  under  the 
land  grant  to  the  Northern  Pacific  Eailroad  Company  by  act 
of  Congress,  July  3,  1864.  The  lands  are  a  part  of  the  public 
domain,  and  subject  to  the  operation  of  the  act  under  which 
the  plaintiff  claims,  unless  they  are  removed  from  the  opera- 
tion of  that  act  by  the  grant  previously  made  to  the  defend- 
ant. The  act  of  Congress  of  March  3,  187.^,  grants  to  rail- 
road companies  complying  with  ita  conditions  the  right  of  way 
over  the  public  lands  of  the  United  States,  except  such  lands  be 
contained  within  "any  military,  Indian,  or  park  reservation, 
or  the  lands  shall  be  otherwise  specially  reserved  from  sale." 
The  case  made  by  the  plaintiff  shows  its  right  to  a  right  of 
way  over  the  lands,  providing  the  defendant  has  not  a  prior 
claim.  It  is  contended  by  the  defendant  that  the  odd  sections 
"within  the  forty-mile  limit"  of  its  grant  are  not  "public 
lands,"  within  the  meaning  of  the  act  of  Mareh  3,  1875,  but 
that  they  are  private  property,  granted  to  the  defendant  for 
certain  purposes,  specified  in  the  granting  act,  and  in  which 
the  defendant,  prior  to  the  act  of  1875,  had  a  vested  right.  In 
support  of  this  claim  the  defendant  cites  section  3  of  the  grant- 
ing act  to  the  defendant,  of  July  3,  1864,  providing  "that  there 
be   and  hereby  is,  granted  to  the   Northern   Pacific   Eailroad 
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Company  [for  certain  Epecific  purposes  in  the  act  declared] 
every  alternate  section  of  public  land,  not  mineral,  deeignated 
by  odd  numbers,  to  ihe  amount  of  twenty  alternate  Bectiona  per 
mile,  on  each  side  of  said  railroad  line,  as  said  company  may 
adopt,  ....  free  from  pre-emption,  or  other  claims  or  rights, 
at  the  time  the  line  of  said  road  is  definitely  fixed,  and  a  plat 
thereof  filed  in  the  ofBce  of  the  commissioner  of  the  general 
land  office,"  etc. 

Whether  this  act  did  or  did  not  vest  in  the  defendant  a 
present  property  in  these  lands,  which  would  become  absolute 
as  of  the  time  ita  plat  of  route  should  be  filed,  against  pre- 
emption or  other  claims  arising  after  the  date  of  the  act,  has 
been  the  subject  of  some  discussion  in  the  courts,  and  the  de- 
cisions, at  first  view,  are  appar^tly  conflicting.  We  think 
this  supposed  conflict  is  more  apparent  than  real,  and  arises 
chiefly  from  changed  circumstances  under  which  the  same  and 
similar  acts  haxe  from  time  to  time  been  considered.  The  pol- 
icy of  the  United  States  with  reference  to  the  public  lands  has 
ever  been  to  retain  their  primary  disposal  exclusively  to  it- 
self. With  that  exclusive  control  it  will  allow  no  interference, 
either  by  state  or  territorial  governments,  nor  by  any  meuia 
which  itself  does  not  institute  and  put  in  motion;  and  we  are 
cited  to  no  case,  and  know  of  no  case,  where  the  government 
of  the  United  States  has  ever  allowed  the  public  lands  to  be 
made  subject  to  taxation  and  sale  for  taxes,  under  state  or  ter- 
ritorial laws,  so  long  as  it  for  any  purpose  holds  the  title.  Im- 
provements on  public  lands  may  be  taxed,  and  often  are  taxed, 
as  personal  property,  and  sold  for  taxes,  but  the  soil,  never. 
The  reason  is  obvious.  A  departure  from  this  rule  will  not 
be  presumed  for  reasons  lees  than  a  plain  declaration  by  Con- 
gress of  such  intent.  There  is  no  such  intent  expressed  in 
this  grant,  and  the  intent  will  not  be  implied  as  against  the 
government.  {Railroad  Co.  v.  United  Slaiea,  93  U.  S.  733.) 
What  the  company  may  do,  in  pursuance  of  the  expressed  ob- 
ject of  the  grant,  in  the  sale  and  transfer  of  equities  in  lands, 
whether  earned  and  title  perfected,  or  the  equities  still  inchoate, 
is  quite  another  thing. 

ior  reasons  satisfactory  to  Congress,  under  a  clear  right  re- 
■eived  in  the  government  to  do  ao,  and  by  express  provision  oi 
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the  act  of  July  15,  1870,  the  title  to  these  lands  has  been  re- 
tained in  the  government  j  snd  it  will  not,  except  through  the 
authorized  acts  of  the  grantee,  done  in  purauanoe  of  the  objects 
of  the  grant,  and  on  full  compliance  by  it,  with  its  obligations 
to  government,  part  with  the  legal  title  to  the  property  granted. 
The  making  of  these  lands  subject  to  taxation  by  cerntorieB 
or  states  was  not  one  of  the  expressed  objecte  of  this  grant.  Its 
purpoee  was  not  to  expose  it  to  confiscation,  but  to  devote  it 
to  the  building  of  a  railroad  and  telegraph  line  from  Lake 
Superior  to  the  Pacific.  To  do  that,  means  were  prescribed  by 
Congress  by  which  the  company  might  mortgage  its  franchiBCS 
and  property,  including  these  lands,  to  raise  money  for  that 
purpose;  but  to  allow  the  lands  to  be  encumbered  by  taxation 
would  at  once  raise  a  barrier  to  the  object  for  which  the  grant 
was  made,  and  tend,  at  least,  to  defeat  its  real  purposes.  Any 
presumption  that  Congress  intended,  by  putting  .these  lands  in 
the  hands  of  the  company,  practically  in  trust  with  a  b^ieficial 
interest  in  the  trustee,  for  a  specific  purpose,  to  subject  them 
to  immediate  taxation,  as  soon  as  the  tine  of  the  road  should 
be  established,  or  even  ae  soon  as  the  lands  should  be  earned 
by  the  completion  of  the  road,  or  any  section  of  the  road,  wonld 
necessarily  lead  to  the  most  serious  and  absurd  consequences; 
and  if  we  were  to  look  no  further  than  tiie  original  grant,  with 
its  expressed  object  and  intent,  with  the  known  uniform  policy 
of  the  government,  in  having  no  partner  in  the  primary  di^ 
posal  of  its  soil,  such  a  decision  as  that  of  Northern  Pac.  R.  B. 
Co.  V.  Traill  Co.,  116  U.  S.  601,  Sup.  Ct.  Bep.  301,  mi^t 
Co.  V.  Traill  Co.,  115  U.  S.  601,  6  Sup.  Ct  Eep.  201,  might 
son  given  for  that  decision.  That  was  based  on  the  fact  that 
the  government  had  a  lien  on  all  such  lands  for  the  cost  of 
surveying,  selecting  and  conveying  the  same,  which  cost  the 
grantees  were  to  pay,  and  in  default  of  which  payment  the  gov- 
ernment might  be  obliged  to  retake  or  redispose  of  the  lands. 
The  interest  of  the  road  in  the  lands  is  not  such  an  interest  as 
to  subject  the  lands  to  territorial  taxation,  and  so  that  case 
decides.  But  it  does  not  follow  from  anything  in  that  case 
that  the  beneficial  interests  of  the  company  in  the  grant  are 
any  less,  or  any  different,  from  that  implied  in  the  obvious 
meaning  of  the  words  of  the  statute,  taken  with  ot^^  por- 
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tions  of  the  granting  act,  and  the  act  of  July  15,  1870,  reeerr- 
ing  ttiis  power  in  the  goveinment.  In  cooBtniing  the  act,  the 
nature  of  the  trust,  the  character  and  relations  of  the  grantor 
to  the  property  granted,  its  rights  secured  by  holding  the  title, 
its  uniform  policy  and  practice  in  avoiding  complications  in 
&e  primary  disposal  of  its  lands,  and  the  detailed  statement 
of  the  object  of  the  grant  itself,  must  not  he  overlooked.  Sub- 
ject to  these  specified  conditions,  it  seecu  clear  that  the  con- 
clusion arrived  at  in  Buttz  v.  Railroad  Co.,  119  TJ.  8,  65,  7  Sup. 
Ct.  Rep.  100,  must  be  taken  as  the  true  rule,  in  defining  the 
estate  and  interest  of  the  defendant  in  the  lands  so  grante;]. 
Other  cases  define  it  quite  as  explicitly.  In  that  case  the  court 
holds  that  the  land  in  controversy,  "and  other  lands  in  Da- 
kota, through  which  the  Vortheri)  Pacific  was  to  be  constructed, 
was  within  what  is  known  as  Indian  country'  at  the  time  the 
act  of  July  2,  1864,  was  passed.  The  title  of  the  Indian  tribes 
was  not  extinguished,  but  that  fact  did  not  prevent  the  grant 
of  Congress  from  operating  to  pass  the  fee  of  the  land  to  the 
company.  The  fee  was  in  the  United  States.  The  Indians 
had  merely  a  right  of  occupancy — a  right  to  use  the  lands,  sub- 
ject to  the  dominicm  and  control  of  the  government.  The 
grant  conveyed  the  fee  subject  to  this  right  of  occupancy,  and 
the  railroad  company  took  the  property  with  this  encumbrance." 
There  is  no  question  of  "encumbrance"  here;  hence  there  was 
nothing  to  be  "removed"  before  the  rights  of  the  company  at- 
tached. The  court  declares  that  the  company  "took  the  prop- 
erty." The  counsel  cites  on  this  point,  Schulenberg  v.  Earri- 
man,  31  Wall.  44,  which  case  fully  sustains  this  view;  also 
Railroad  Co.  v.  United  States,  98  U.  S.  733;  Missouri  etc.  Ry. 
Co.  V.  Kansas  Pac.  Ry.  Co..  97  TJ.  S.  491;  Railroad  Co.  v.  Bald- 
win, 103  TJ.  a.  426 — all  of  which  cases,  considered  with  ref- 
erence to  their  particular  drcumstances,  appear  consistent  with 
Northern  Pac.  R.  R.  Co.  v.  Traill  Co.,  cited  above,  and  no  reason 
appeara  to  questioa  the  correctness  of  their  conclusions. 

It  is  not  necessary  to  inquire  as  to  which  of  the  excepted 
classes  of  lands,  named  in  the  act  of  1875,  includes  the  sections 
in  question  in  this  action,  or  whether  they  are  in  either  class. 
The  United  States  had  already  granted  these  lands,  subject, 
of  course,  to  the  reservations  and  conditions  of  the  act  of  July 
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S.  1864,  and  to  the  requirements  of  the  act  of  July  15,  1870, 
hereafter  mentioned,  when  the  act  of  March  3,  IS'i'B,  waa  passed. 
It  is  admitted  in  the  complaint  that  the  sectiona  of  land  here 
in  question  are  now  "within  the  forty-mile  limit"  of  the  de- 
fendant company ;  and  from  the  complaint,  which  was  demurred 
to,  it  is  not  apparent  that  they  were  not  within  such  limit  at 
any  time.  It  is  not  pleaded  that  any  previous  location  of  the- 
defendanf  8  road  had  been  definitely  made,  so  as  to  leave  these 
sections  out  of  that  limit,  on  the  3d  of  November,  1886,  at 
which  time  full  compliance  with  the  act  of  1875  was  com- 
pleted by  the  plaintiff;  and  the  plaintiff  became  mtitled  to 
its  ri^t  of  way  over  government  lands  under  that  act,  and  we 
cannot  look  into  the  maps  submitted,  which  are  not  a  part  of 
the  complaint,  nor  indeed  altogether  consistent  with  each  other, 
for  the  discovery  of  a  fact  of  which  the  face  of  the  complaint 
does  not  give  notice.  Undoubtedly,  if  such  were  the  fact  when 
the  right  of  the  plaintiff  attached,  and  a  change  in  the  defend- 
ant's line  was  made  afterward,  so  as  to  include  these  sectionSr 
and  it  were  so  stated,  such  fact  would  demand  attention.  But 
such  is  not  the  condition  of  this  case. 

We  see  nothing  in  the  point  taken  under  the  act  of  Congress 
of  July  15,  1870,  "that  while  the  coat  of  surveying,  selecting^ 
and  conveying  the  lands  granted  to  a  railroad  remains  unpaid, 
the  legal  title  of  the  lands  remains  in  the  United  States;  that 
the  cost  of  surveying  the  land  is  a  condition  precedrat  to  the 
right  to  receive  the  title  from  the  government";  and  that  in 
such  case  the  equities  of  the  defendant  are  extinguished  or  im- 
paired, as  claimed  under  the  authority  of  Railroad  Co.  v.  Mc- 
Shane,  32  Wall.  444.  The  act,  under  reserved  power  to  amend 
and  modify  the  grant,  merely  imposes  another  condition  prece- 
dent to  the  government's  obligation  to  patent  the  lands,  to 
wit,  that  certain  costs  of  survey,  selection  and  conveyance  shall 
be  paid.  It  goes  no  further,  and  we  think  this  retention  of 
title  in  the  United  States  must  be  considered  as  a  holding  of 
the  naked,  legal  title  only,  retained,  primarily,  at  least,  as  se- 
curity for  the  cost  of  surveying,  selecting  and  conveying  the 
lands,  but  leaving  tJie  equities  of  the  company  in  the  lands 
themselves  entirely  intact.  Such,  if  we  understand  them,  is 
the  view  tak^  by  Judges  Field  and  Deady  in  UnUsd  Stain  v. 
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Ordway,  30  Fed.  35.  It  la  appaient,  therefore,  that  the  de> 
fendant  had  &  vested  interest  and  propertr  in  tiaa  land,  prior 
and  saperior  to  an;  daun  of  the  plaintiff  jmAer  the  act  of 
Uarch  S,  1875.    The  judgmeait  in  this  action  should  be  aGOrmed. 


(March  18,  1889.) 

WASHINGTON  &  IDAHO  HAILBOAD  CO.  v.  03B0BNE. 
[SI  Pu.  421.] 

POBSBSBOBT  Cum  TO  PuBUC  L&RDB. — Wbere  a  partr  purchuM 
the  right  of  poBB«BNon  of  persooE,  who  had  located  and  settled 
upon  agricultural  land  belon^ng  to  the  United  States,  and 
thereafter  resided  conetantly  upon  the  uune,  uid  waa  qualified 
in  Uv  to  initiate  proceeding!  to  obtain  title  thereto,  held,  that 
the  party  ii  the  owner  of  the  land  against  all  personB  except  the 
United  Statea. 

Right  of  Wat — Cohpensatiok. — The  plaintiff  railroad  corporation 
has  no  ri^t  of  way  over  defendant'a  land,  and  cannot  enter 
upion  It  and  take  it  from  the  poseeeaion  of  defendant  without  dna 
compeaaation. 

(SylUbna  by  the  court.) 

APPEAL  from  District  Conrt,  Shoshone  Conn^, 
W.  W.  Woods  and  W.  B.  Heybum,  for  Appellant 
Occupation  and  improvement  on  the  public  Isjida,  vith  a 
view  to  pre-emption,  do  not  confer  a  vested  right  to  the  land 
80  occupied.  (Frisbit  v.  Whitney,  9  Wall.  187;  Aurora  SHI 
Conaol  Min.  Co.  v.  Eighty-fiva  Mining  Co.,  34  Fed.  630; 
Bouldin  V.  Phelps,  30  Fed.  564;  United  States  v.  Taylor,  36 
Fed.  486;  Union  Pac.  fly.  Co.  v.  Douglass  Co.,  31  Fed.  540.) 

Albert  Allen,  for  Respondent. 

If  possessory  claims  exist  at  the  time  a  railroad  company  com- 
plies with  the  act  of  March  3,  1975,  by  filing  its  articles  of  in- 
corporation and  proofs  of  organization,  then  a  right  of  way 
must  be  purchased  pursuant  to  section  l2888  of  the  Revised  Stat, 
utes,  or  condemned  in  pursuance  to  section  3  of  said  act  of 
March  3,  1875.  {Railroad  Co.  v.  Sture,  32  Minn.  95,  80  N.  W. 
239;  Railroad  Co.  v.  Johnson,  38  Kan.  142, 16  Pac  125.) 
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WEIR,  C.  J. — This  is  an  action  broo^t  by  the  plaintiff,  in 
which  it  appears  that  the  plaintiff,  as  »  duly  organized  corpora- 
tion,  has  duly  filed  its  certificate  of  incorporation  and  doe 
proofs  of  its  organization,  under  the  act  of  March  3,  1875,  and 
IB  entitled  to  a  right  of  way  for  the  purpose  of  constructing  ite 
railroad  07er  the  public  lands  of  the  United  States;  that  the  de- 
fendant claims  that  he  is  the  owner  of  a  part  of  said  public  land, 
and  that  he  is  entitled  to  the  poBsession  of  the  same  as  against 
the  plaintiff;  that  thereapon,  on  the  twentj-eigfath  day  of  July, 
1SS8,  plaintiff  commenced  proceedings  in  condemnation  against 
said  defendant  to  condemn  the  right  of  way  for  its  road  over 
and  through  the  land  bo  claimed  by  the  defendant ;  that  upon 
such  proceedings  the  district  court  on  the  thirteenth  day  of 
August,  1888,  appointed  commissioners  to  appraise  and  assess 
the  damages  which  the  said  Osborne  would  suffer  by  reason  of 
the  said  condemnation  for  plaintiff's  right  of  way;  that  the 
conunissioners  took  testimony,  and  reported,  after  viewing  the 
premises  and  bearing  the  testimony,  that  the  total  damage  sus- 
tained by  the  defendant  by  reason  of  the  taking  of  the  premise* 
by  the  plaintiff  were  $6,670.  The  plaintiff  declines  to  malce 
tender  of  that  sum,  or  any  sum,  to  the  defendant,  upon  the 
ground  that  the  defendant  is  not  entitled  to  the  possession  of 
the  premises  aa  against  the  plaintiff.  Plaintiff  offers  t^i  pay  the 
money  into'  court,  and  abide  the  determination  of  the  question, 
and  thereupon  proceeds  to  ask  judgment  that  it  may  be  decreed 
to  be  the  owner  and  entitled  to  the  possession  of  the  land,  and 
also  be  entitled  to  enter  upon  the  same  for  the  purpose  of  con- 
structing its  railroad  without  the  payment  or  tender  of  the 
damages  so  found  by  the  commission;  and  aska  for  an  injunc- 
tion restraining  and  enjoining  the  defendant  from  interfering 
witii  it  in  the  construction  and  operation  of  its  road.  The  de- 
fendant, answering,  alleged  that  he  was  in  all  respects  qualified 
in  law  to  initiate  proceedings  to  obtain  title  to  one  hnndred 
and  sixty  acres  of  agricultural  land  belonging  to  the  United 
States;  ttiat  the  land  upon  which  defendant  was  in  poBsession 
was  located  and  settled  upon  in  the  year  1885  by  one  Seth  Mc- 
Fatren  and  Samuel  Nofman,  who  in  that  year  built  a  house 
and  other  buildings  thereon,  marked  off  the  comers  of  the 
same,  and  partly  fenced  the  same  on  lie  exterior  boundary  aa 
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defined  by  their  corner  stakes;  that  said  McFarren  and  Nor- 
man redded  constantly  upon  the  said  property,  living  in  the 
dwelling-houee  aforesaid,  and  constantly  engaged  in  incIoBing 
and  improving  the  same  during  the  year  1885  and  down  to 
March,  1886,  at  which  date  the  defendant  duly  purchased  the 
eame  from  them,  paying  therefor  the  sum  of  $2,000 ;  whereupon 
the  defendant  went  into  possession  of  the  entire  tract  of  land 
comprising  one  hundred  and  sixty  acres,  with  the  intent  in  good 
faith  to  initiate  and  perfect  the  title  thereto  under  the  home- 
stead or  pre-emption  laws  of  the  United  States;  and  that  since 
that  time  the  defendant  has  resided  upon  the  ranch  continn- 
onely,  constantly  improving  the  same,  and  completed  the  in- 
closure  thereof;  and  that  altogether  he  has  expended  the  enm 
of  $8,000;  exclusive  of  the  sum  of  $2,000  heretofore  paid  thera. 
for,  as  aforesaid.  The  defendant  further  alleged  that  the  pro- 
posed right  of  way  of  plaintiff  goes  through  the  center  of  dfr 
fendanfs  garden,  which  defendant  has  thoroughly  reduced  to 
cultivation  and  set  out  in  orchard ;  and  conceded  that  the  land 
is  unsurveyed  public  land  of  the  United  States. 

The  appeal  in  this  action  is  from  the  judgment  and  decree 
only.  It  does  not  appear  that  any  motion  for  a  new  trial  has 
been  made,  or  any  statement  been  filed  in  pursuance  of  section 
4443  of  the  Bevised  Statutes  of  Idaho.  We  can,  therefore,  in 
disposing  of  this  ease,  coneider  only  the  judgment-roll.  If  that 
appear  to  be  correct,  the  judgment  must  be  affirmed.  {Qamblt 
V.  Danwell,  1  Idaho,  268;  People  v.  O'Conner,  1  Idaho,  769; 
Pwdy  V.  Steel,  1  Idaho,  216;  Coney  v.  Silverihorne,  9  Cal  67.) 
The  findings  of  the  court  in  this  case  are  conclusive  of  the 
facts,  and  the  only  question  that  remains  is  whether  the  con- 
clusions of  law  are  supported  by  the  findings  of  fact.  The 
court  fonnd  as  a  matter  of  fact  that  on  the  fifth  day  of  July, 
1886,  the  plMUtifl  became  a  duly  organized  corporation  under 
the  laws  of  Washington  territory,  for  the  purpose  of  constmct- 
ing  and  operating  a  railroad  through  a  certain  part  of  Shoshone 
county,  and  on  the  eighth  day  of  Kovember,  1886,  filed  amended 
articles  of  incorporation  extending  the  line  which  the  plaintiff 
proposed  to  construct.  The  property  in  question  is  covered 
by  the  extension.  The  court  further  finds  that  the  defendant 
is  ft  native-bom  citizen  of  the  United  States,  has  never  had  the 
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benefit  of  the  pre-emption  or  homestead  laws,  and  is  in  all  re- 
spects  qualified  in  law  to  initiate  proceedings  to  obtain  title 
to  one  hundred  and  sixty  acres  of  the  agricnltoral  land  belong- 
ing to  the  United  States;  that  the  lands  in  question  are  part 
of  the  unsuTveyed  public  land  of  the  United  States,  and  agri- 
cultural in  character;  that  the  premises  in  question  were  settled 
upon  in  the  year  1885  by  Seth  McFarrcn  and  Samuel  Norman, 
who  proceeded  to  erect  bnildiugs  thereon,  and  located  the  same, 
as  required  by  lawj  that,  on  the  eighteenth  day  of  March,  1886, 
in  consideration  of  $2,000,  these  parties  sold  and  conveyed  to 
the  defendant  all  the  improvemente  upon  the  said  premisea, 
and  the  right  of  possession  which  the  said  parties  then  had; 
whereupon  said  Osborne  entered  into  posseseion,  and  continued 
in  possession  up  to  the  time  of  the  commencement  of  this  ac- 
tion, and  has  duly  located  the  said  section,  as  required  by  law, 
and  filed  in  the  dfice  of  the  county  recorder  of  Shoshone  county, 
Idi^o,  his  declaration  to  hold  said  premises  under  the  pre-emp- 
tion law  under  the  possessory  land  act  of  the  territory;  that 
during  all  the  time  since  the  eighteenth  day  of  March,  1886, 
defendant  has  resided  upon  the  premisec.  making  the  aame  his 
home,  and  has  made  large  and  valuable  improvements  thereon; 
and  that  he  intends  to  obtain  title  to  said  premises  under  the 
pre-emption  laws  of  the  United  States,  as  soon  as  the  same  shall 
be  surveyed  by  the  government.  As  conclusion  of  law  from 
these  facts  the  court  found  that  the  defendant  is  now,  and  at  all 
times  since  the  eighteenth  day  of  March,  1886,  has  be^i,  the 
owner  of,  as  against  all  persons  except  the  United  States,  and 
in  possession  of,  tiie  land  and  premises  described  in  the  answer ; 
that  the  title  and  right  of  posseesion  of  defendant  in  and  to 
said  premises  arc  prior  to  and  paramount  to  the  right  of  way 
of  the  plaintifF  over  the  said  premises;  and  that  the  plaintiff 
has  Eo  estate  or  interest  in  or  to  the  right  of  way  over  and  across 
said  premises,  or  any  part  thereof,  as  against  the  defendant; 
that  defendant  is  entitled  to  a  judgment  and  decree  of  this 
court,  and  that  he  have  judgment  far  the  costs. 

The  only  question  presented  in  this  case  is  whether  the  de- 
fendant's possessory  claim  can  be  taken  by  the  plaintiff  without 
compensation.  It  appears  that  the  defendant's  rightwas  acquired 
before  the  organization  of  the  plaintiff,  and  that  the  plaintiff  had 
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no  right  whatever.  The  act  of  March  3,  1875,  provides  that  the 
legislature  of  the  proper  territory  may  provide  for  the  manner  in 
vhich  private  lands  and  poseeBsory  claJma  on  the  public  lande 
of  the  United  States  may  be  condemned.  (Section  3  of  said 
act)  It  is  onder  this  act  that  the  plaintiff  claims  its  right. 
The  legislature  of  Idaho  haa  provided  a  law  for  the  condemna- 
tion by  railroad  companies  of  the  right  of  way  over  possesfory 
claimB.  (Rev.  Stats.,  tit.  7.)  Congress  itaelf  hy  the  act  seemed 
to  provide  for  condemnation  of  possessory  claims,  and  nndoubt. 
edly  the  defendant's  claim  was  a  possessory  one,  and  this  plain- 
tiff could  not  enter  upon  it  and  take  it  from  the  possession  of 
the  defendant,  unless  it  had  a  prior  right,  without  due  com- 
pensation. The  question  of  a  rule  of  damages  in  a  case  of  this 
kind,  where  the  property  itself  is  property  of  the  United  States, 
la  another  question,  but  is  not  presented  for  our  consideration 
in  this  case.  It  appears  from  an  examination  of  the  judgment- 
roll  tiiat  it  ia  in  all  respects  regular,  and  that  the  conclusions  of 
law  are  sustained  by  the  findings  of  fact.  The  judgment  ia 
thereiore  affirmed,  with  costs. 


IMarob  19,  1889.) 
UNITED  STATES  v.  LANQFORD. 

[21  Pm.  409.] 

Facts  as  to  Odilt — Gbkkrai.  Repute  of  Gotlt. — It  is  not  prop« 
for  the  court  to  allow  evidenet  o(  tb«  g«iiei«l  repute  of  tlw 
defendant  in  the  neighborhood  in  which  he  lives  in  order  to  eatab> 
liali  thet  guilt.  The  facte  thenuelvea  muet  be  shown,  and  it  !■ 
for  the  jury  to  draw  inferences. 

Ihfbopei  iNSTBOCnoNB. — Nor  is  it  proper  for  the  court  to  charge 
the  jury  that  if  the  defendant  has  by  hit  acti  induced  otbers 
to  believe,  <»'  the  public  to  believe,  that  the  defendant  hai 
cohabited  with  more  than  one  woman,  that  hie  acte  are  un- 
lawful. 

Implied  Bias — Si:rnno  Aside  Vebdict. — The  court  will  not  disturb 
the  finding  of  a  trial  judge  upon  the  question  of  implied  bias, 
nnlesa  it  U  ao  clear  a  caae  as  would  warrant  a  judge  in  Mtting 
•aide  the  verdict  of  the  jury  as  against  the  evidence^ 
(Syllabus  by  the  oourt.) 
Idaho,  Vol.  2—36 
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APPEAL  from  ITiird  Diatrict  Court,  Bingham  County^ 

John  W.  Langford  was  conricted  of  bigamy,  and  appeals. 
Bevereed. 

Smith  &  Smith,  for  Appellant 

The  court  had  no  jurisdiction  to  try  this  cause,  aa  the  indict- 
ment shows  that  the  ofEentie  charged  was  committed  in  Bear 
Lake,  inet^^ad  of  Bingham  county,  and  this  court  takes  notice 
that  Blackfoot  is  in  Bingham  county.  (U.  S.  Eev.  Stata.,  sees. 
1910,  1914;  Clinton  v.  EnglebrecJit,  13  Wall.  434;  Reynolds  v. 
'United  States,  98  U-  S.  145;  Mileg  v.  United  States,  103  tf.  S. 
804.)  Consent  to  a  wrong  is  not  given  by  silence  in  a  criminal 
case.  {Feople  v.  Dick,  37  Cal.  217 ;  People  v.  Beeler,  fi  CaL 
247 ;  People  v.  Payne,  8  CaL  344 ;  People  v.  Demint,  8  CaL  424 ; 
People  V.  Ah  Fong,  12  CaL  347;  People  v.  Woppner,  14  CaL 
437;  People  v.  Sanford,  43  CaL  29;  People  v.  Proapero,  44  CaL 
186.) 

James  H.  Hawley,  United  States  District  Attorney. 

The  presumption  in  the  supreme  court;  is  that  the  proceed- 
ings below  were  correct,  except  in  so  far  as  the  records  show 
the  contrary.     {People  v.  McAuslan,  43  CaL  55.) 

L0GA:N,  J.— The  defendant  was  indicted  by  a  grand  jury 
of  the  United  States  at  Blackfoot,  Idaho  territory,  at  the 
June  term  of  court,  A.  D.  1888,  for  a  violation  of  eeo- 
tion  3  of  the  act  of  Congress  approved  March  23,  1882, 
chapter  47,  entitled  "An  act  to  amend  section  53fi2  of 
the  Kevised  Statutes  of  the  United  States  in  reference  to 
bigamy,  and  for  other  purposes."  Under  this  indictment  the 
defendnot  was  tried  and  convicted  on  the  twelfth  day  of 
October,  1888,  and  from  that  judgment  he  has  appealed  to 
this  court.  The  errors  which  it  is  claimed  by  the  defendant 
were  committed  by  the  court  below  are  as  follows :  "1.  Error 
in  overruling  defendant's  challenge  to  the  jurors  Henry  Meyers 
and  Thomas  Holcomb.  2.  Error  in  permitting  counsel  for 
the  government  to  ask  the  following  (juestion:  "What  was  the 
general  repute  in  that  community  as  to  the  relations  existing 
between  defendant  and  Rhoda  Dimmick  F"    3.  Error  in  the  re- 
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(usal  of  the  court  to  charge  certain  requests  made  by  the  de- 
fendant, and  error  as  to  certain  portions  of  the  charge  which 
the  court  actually  delivered  to  the  jury. 

As  lo  the  first  asBigooient  of  error,  the  jurors  were  challenged 
for  impUed  bias,  and,  in  the  absence  of  the  proof  or  eTidence 
upon  which  the  court  below  decided  the  question  of  implied 
bias,  this  court  is  bound  to  presume  that  the  decision  of  the 
court  below  was  fully  euetained  by  the  evidence.  The  decision 
of  the  question  of  implied  bias  is  one  of  fact,  and  will  not  be 
disturbed  by  an  appelUte  court,  unless  it  is  so  clearly  against 
the  evidence  as  would  warrant  a  judge  in  setting  aside  a  verdict 
of  the  jury  as  against  the  evidence.  {Reynolds  v.  United  States, 
98  U.  S.  145.)  In  order  to  establish  an  oifense  under  section  3 
of  the  law  of  Congress  mentioned  above  it  becomes  necessary 
for  the  government  to  show  that  the  defendant  actually  co- 
habited with  more  than  one  woman.  We  have  already  laid 
down,  in  the  case  of  United  States  v.  Kitntzt,  ante,  p.  480,  21 
Pac.  407  (decided  at  this  term),  what  is  meant  by  the  term 
"cohabit"  in  this  section,  and  defined  it  to  mean,  "To  dwell 
or  live  together  as  husband  and  wife,"  It  therefore  becomes 
necessary  for  the  government,  in  order  to  convict  the  defendant, 
to  show  that  the  defendant  cohabited  with  more  than  one 
woman,  or  did  dwell  or  live  together  with  more  than  one  woman 
as  husband  and  wife.  This  was  the  substantive  fact  to  be 
proven,  and  the  only  manner  in  which  it  could  be  proved 
would  be  to  establish  the  acts  of  the  defendant,  and  from  these 
acts  it  is  for  the  jury  to  say  whether  he  has  dwelled  or  lived 
together  with  more  than  one  woman  as  husband  and  wife.  The 
facta  themselves  are  to  be  proven,  and  the  inference  to  be  drawn 
from  the  facts  is  a  question  for  the  jury.  It  was  therefore 
manifestly  improper  for  the  government  to  ask  the  question 
which  was  asked  and  allowed  by  the  court  in  this  case.  The 
question  itself,  if  answered  in  the  afiirmatiTe,  assumed  all  the 
facts  which  were  necessary  to  be  proven  in  order  to  establish 
the  guilt  of  the  defendant.  The  defendant's  guilt  may  be  es- 
tablished by  bis  own  acts,  but  certainly  to  assume  the  guilt 
without  proof  of  the  acts  would  be  manifestly  improper.  Proof 
of  marriage  was  not  necessary,  but  proof  of  cohabitation  was; 
and  under  no  circumstances  would  this  form  of  question  be 
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proper  in  a  case  of  this  kind.  Cohabitation  might  be  inferred 
by  the  jury  from  the  acta  of  the  defendant,  but  auoh  acts 
fihould  not  be  inferred  from  general  reputation.  In  this  cam 
the  evidence  which  preceded  thia  question,  bo  far  aa  it  appears 
from  the  bill  of  exceptions,  would  not  warrant  the  queetion, 
and,  in  fact,  tended  to  prove  nothing.  It  is  claimed  that  the 
case  of  Cannon  v.  United  States,  116  U.  S.  55,  6  Sup.  Ct.  Bep. 
278,  Ib  an  autfaoritj  for  such  a  question.  We  are  unable  to  liew 
the  case  in  that  light.  It  apptiars  there  that  facts  were  proven 
from  which  the  court  held  the  jury  might  iofer  guilt,  but  no 
such  queetion  was  asked  or  commented  upon.  We  are  nnabla 
to  find  any  authority  warranting  such  evidence.  (1  Qreenleaf 
on  Evidence,  sec.  107;  Z  Oreenleaf  on  Evidence,  sec  461.) 

The  next  assignment  of  error  is  the  charge  of  the  court  to 
the  jury,  which  was  given  at  the  request  of  the  prosecution,  aa 
follows:  "In  determination  of  this  you  will  consider  whether, 
under  the  facts  as  proved,  the  acts  of  the  defendant  have  been 
such  as  to  lead  the  public  to  believe  that  the  relations  of  hua- 
band  and  wife  still  continued.  If  they  have  been  such  as  to 
induce  others  to  believe,  or  the  public  to  believe,  that  the  mari- 
tal relations  still  continue,  then  the  acts  of  the  defendant  are 
unlawful."  To  this  portion  of  the  charge  the  defendant  ex- 
cepted. We  think  this  exception  is  well  taken.  If  the  court 
had  charged  the  jury  that  if,  from  all  the  facts  which  had  been 
proven  in  the  case  (if  there  were  any),  they  came  to  the  con- 
clusion that  by  such  acta  the  defendant  had  held  out  to  the 
public  that  the  marital  relation  existed  between  himself  and 
the  two  women  named  in  the  indictment,  that  then  they  should 
find  the  defendant  guilty,  the  charge  might  have  been  proper; 
but  the  court  did  not  bo  charge.  Taking  into  consideration  the 
evidence  which  had  been  admitted,  and  the  charge  of  the  court 
as  given,  it  is  clearly  misleading;  for  in  it  the  jury  were  told, 
in  effect,  that,  if  the  defendant  had  by  hia  acts  induced  the  pub- 
lic to  believe  him  guilty,  then  they  must  find  iiim  guilty.  Noth- 
ing was  said  in  regard  to  the  acts  which  must  be  the  foundation 
of  public  opinion ;  nothing  was  said  as  to  what  public  was  re- 
ferred to;  but  merely  that,  if  the  acts  have  been  such  aa  to 
induce  others  to  believe,  or  the  public  to  believe,  that  the  marl- 
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tal  reUtioiiB  still  continned,  then  the  acts  of  the  defendant 
ore  unlawful.  The  charge  of  the  court  in  this  case  vae  not 
very  full,  and  did  not  explain  to  the  jury  the  facte  that  vere 
necessary  to  be  proven  in  order  to  eBtablish  this  belief  in  the 
public;  but  by  the  admisBiou  of  the  testimony  which  we  have 
already  referred  to  it  may  veil  be  supposed  that  the  jury,  with- 
out knowledge  of  any  facts,  found  the  defendant  guil^  merely 
upon  the  general  proof  that  his  acts  had  been  such  as  to  in- 
duce others  or  the  public  to  believe  him  guilty.  It  may  well 
he  said  that  this  was  a  conviction  based  upon  public  opinion. 

It  is  again  claimed  that  Cannon  v.  United  States,  supra,  is 
an  authority  for  this  charge.  We  think  it  just  the  opposite.  If 
a  defendant  of  this  kind  cannot  be  convicted  withont  the  inv^- 
tion  and  application  of  new  rules  of  lav,  it  is  better  he  should 
be  acquitted. 

It  is  unnecessary  in  this  case  to  consider  the  question  of  the 
jurisdiction  of  the  court.  This  question  has  already  been  con- 
sidered and  disposed  of  in  the  case  of  United  States  v.  Kuntze, 
ante,  p.  480,  21  Pac.  407  (decided  at  this  term  of  the  court); 
nor  is  it  necessary  to  consider  any  of  the  other  alleged  errors 
in  this  case.  It  follows  that  the  judgment  must  be  reversed, 
and  a  new  trial  granted. 

Weir,  0.  J.,  concurs. 

BEBRY,  J.,  Dissenting. — This  case  comes  up  on  a  bill  of  ex- 
ceptions. The  evidence  given  in  the  court  helov  is  not  brought 
up.  Whenever,  therefore,  the  lawfulness  of  proceeding  upon 
the  trial  depends  on  the  evidence  given  at  the  trial,  the  pre- 
sumption is  that  the  requisite  evidence  was  given.  The  ma- 
jority of  the  court  tbink  there  were  two  instances  of  error  on 
the  trial:  1.  In  the  charge  of  the  court  to  the  jury;  and  2.  In 
allowing  evidence  of  repute  in  the  family  and  community  where 
the  defendant  resided,  as  to  the  nature  of  the  relations  of  the 
defendant  with  the  woman  in  question,  and  whether  they  were 
regarded  in  the  family  and  community  as  those  of  husband  and 
wife. 

On  both  of  these  points  I  am  constrained  to  dissent. 

First,  as  to  error  in  the  charge.  The  alleged  ground  of  this 
is  as  follows:  Evidence  had  been  given,  and  the  fact  was  not 
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denied,  that  for  years  previous  to  the  first  day  of  June,  1886 
(the  beginning  of  the  time  alleged  in  the  indictment  as  the 
beginning  of  the  time  covered  by  the  unlawful  cohabitation), 
the  defendant,  having  a  lawful  wife  etill  living,  had  publicly 
lived  and  cohabited  with  another  woman,  one  Bhoda  Bimmicl^ 
as  his  wife;  that  he  had  at  least  one  child  by  her.  She  went 
by  his  name,  and  was  in  that  community  known  and  recog- 
nized as  the  defendant's  plural  wife.  It  was  stated  by  defend- 
ant in  his  own  behalf,  on  the  trial,  that  on  or  shortly  prior  to 
the  first  day  of  June,  1886,  it  \nifl  agreed  between  said  defend- 
ant and  Rhoda  Dimmick  that  they  would  thenceforth  live  sepa- 
rate and  apart.  It  was  shown  that  the  defendant  still  sup- 
ported said  Rhoda  and  her  child  as  formerly,  and  that  he  was 
seen  at  her  house.  After  the  cause  was  summed  up,  the  court 
charged  the  jury  that  "if  from  all  the  evidence  you  are  satisfied 
beyond  a  reasonable  doubt,  that  the  defendant  has  cohabited 
with  the  woman  in  queetion  at  the  time  or  any  part  of  the  time 
mentioned  in  the  indictment,  it  will  be  your  duty  to  find  the 
defendant  guilty;  but  if,  on  the  other  hand,  you  shall  not  be- 
lieve from  the  evidence,  beyond  a  reasonable  doubt,  that  the 
defendant  has  so  cohabited  with  said  Bhoda  Dimmick,  then 
you  will  find  a  verdict  of  not  guilty.  In  thie  ease  you  cannot 
find  the  defendant  guilty  unless  you  find  from  the  evidence 
that  defendant  has  lived  with  his  wife  and  vrith  Bhoda  Dim- 
mick, in  the  habit  and  repute  of  marriage,  as  to  both  of  said 
women,  between  the  first  day  of  June,  1886,  and  the  eighth  day 
of  June,  1888;  and  if  you  find  that  prior  to  June  1,  1886,  they 
separated  by  agreement,  and  ceased  their  relatione  of  husband 
and  wife,  and  made  the  termination  of  those  relations  notorious 
and  public,  and  wholly  and  publicly  repudiated  those  relations, 
and  have  not  since  lived  together,  or  continued  such  marital  rela- 
tions in  public  or  privately,  and  that  he  has  only  contributed 
property  to  her  support,  but  not  as  to  a  wife,  then  this  does  not 
constitute  such  a  cohabitation  as  is  condemned  by  law,  and  it 
would  then  be  your  duty  to  find  him  not  guilty.  This  change 
of  relations  must  be  real,  and  not  merely  colorable  and  unreal. 
It  is  not  the  object  of  the  law  to  punish  for  acta  of  justice 
or  benevolence.  There  is  a  wide  distinction  between  anch  acts, 
and  such  as  the  law  prohibits.     The  example  before  the  public 
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and  the  inAuence  of  auch  acts  are  widely  different.  In  the 
determuiiitjon  of  this  you  will  consider  whether,  nnder  the  facta 
aa  proved,  the  acta  of  the  defendant  have  been  such  as  to  lead 
the  public  to  believe  that  the  relations  of  hnsband  and  wife  still 
continued.  If  they  have  been  such  as  to  induce  others  to  be- 
lieve, and  to  induce  the  public  to  believe,  that  the  marital  re- 
lation etill  continued,  then  the  acts  of  the  defendant  are  unlaw- 
ful." A  portion  of  this  charge  embodies  a  request  of  the  de- 
fendant's counsel.  The  part  embodying  the  request  is  from  the 
words,  "in  this  case  the  jury,"  to  and  including  the  words, 
"find  him  not  guilty."  The  court  declined  to  give  as  requested, 
except  as  modified  at  the  places  where  those  words  occur,  by  in- 
eerting  the  words,  "and  made  the  termination  of  those  rela- 
tions notorious  and  public,  and  wholly  and  publicly  repudiated 
those  relations";  also,  "or  continued  such  marital  relations  in 
public  or  privately";  also,  "but  not  as  to  a  wife." 

It  will  be  seen  that  the  counsel  for  the  defendant  himself  as- 
sumed, and  the  court  assumed,  as  it  was  in  fact  proved  that  up 
to  about  Jane  1,  188G,  the  defendant  had  lived  in  the  repute 
of  matrimony  with  Hhoda  Dimmick ;  that  on  the  strength  of 
this  alleged  agreement  with  Hhoda,  testified  to  by  the  defend- 
ant himself,  and  which  nobody  but  he  appears  to  have  even 
suspected,  he  seeks  to  evade  punishment.  With  the  amendments 
was  given  a  statement  of  their  true  intent  and  meaning.  On 
any  fair  reading  it  only  amounts  to  this:  that  as  the  public 
relations  of  the  defendant  and  Bhoda  up  to  June  1,  18S6,  had 
heen  those  of  husband  and  wife,  those  relations  would  be  pre- 
sumed so  to  continue  until  there  was  some  change  visible  to 
others  in  their  relations.  How  long  that  presumption  would 
obtain  is  another  question.  But  if  it  hold  any  considerable 
time  after  the  Ist  of  June,  1886,  it  brings  the  case  within 
what  those  continuing  relations  were.  This  was  competent  as 
showing  the  repute  in  which  he  lived.  It  wns  competent  in 
showing  the  nature  of  the  acts  proven,  though  not  of  itself  sufR- 
oient  to  convict.  Such  is  the  rule  of  law  applied  in  Utah,  where 
most  cohabitation  cases  have  been  tried,  and  also  in  Idaho.  The 
bill  of  exceptions  does  not  purport  to  bring  up  the  evidence,  ex- 
cept of  the  identical  witnesses  to  whom  the  question  of  repute 
was  put;  and,  because  each  of  those  witnesses  did  not  from  his 
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own  knowledge  testify  to  BuflBcient  (as  »  claimed)  fact*  of  «•- 
cial  intercourse,  the  natore  of  which  facta  were  in  qoestioi^ 
and  however  fully  such  facts  may  have  been  proTen  by  other 
witnesses,  the  contention  is  that  soch  evidence  of  repute  was 
improper.  The  point  made  is  practically  that  under  no  condi- 
tions is  such  evidence  admissible. 

Again,  it  must  be  said  the  offense  charged  is  ntk  bigamy  or 
polygamy,  and  a  marriage  in  fact  was  not  in  issue.  But,  the  . 
fact  of  having  a  legal  wife  atill  living  being  admitted,  the  only 
question  to  which  this  evidence  was  directed  was  as  to  whether 
the  defendant  was  also  living  in  repat«  of  marriage  with  Bhoda 
Dimmick.  For  the  purpose  of  qualifying  those  acts  of  de- 
fendant, and  showing  the  repute  in  which  he  was  living,  such 
evidence  is  competent.  (1  Qreenleaf  on  Evidence,  sees.  101, 
103,  107;  Peitengill  v.  McGregor.  12  N.  H.  179;  Tarpley  v 
Poage,  2  Tex.  139-149 ;  1  Bishop  on  Marriage  and  Divorce,  sees. 
438-440.)  But  to  enforce  this  objection  the  counsel  contends 
that  the  facts  known  to  each  witness  must  at  least  be  snfEicient 
to  call  for  such  qualifying  evidence.  This  distinction  between 
those  identical  witnesses  and  other  witnesses  in  the  case  is  not 
well  taken.  All  the  facts  proven  must  be  taken  together. 
(Scott  V.  Lloyd,  9  Pet.  460;  Beenan  v.  Hayden,  39  Wis.  56ft- 
861.)    The  order  denying  a  new  trial  should  be  affirmed. 

Order  reversed. 


(March  IS,  1889.) 
SCHULTZ  ET  AL.  v.  KEELEH  bt  al. 

[ei  Pu.  416.] 
Mmno  Ci-Aiu — Location  bt  Aokwi, — Where  the  compUInt  iill^M 
that  &  mining  claim  was  located  on  behalf  of  the  owner  l^ 
dulj  authorixed  agenta,  and  the  anawer  admiti  that  fact,  it  is 
error  for  the  court  to  refuie  t«  give  an  inatruetion  to  the  Jurj 
to  the  effect  that  one  might  initiate  the  location  of  a  minim 
claim  through  an  agent. 

(Sfllabua  bj  the  oourt.) 
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APPEAL  from  District  Coort,  Shoahone  County. 

W.  B.  Tleybnni  and  W.  W.  Woods,  for  Appellante. 

The  actual  poseeBsion  of  another  by  one  who  has  knovledge  of 
the  extent  of  that  posseBsion  is  such  a  treapaes  ae  will  render 
unlawful  any  attempt  to  initiate  any  euch  title  by  such  tres- 
pass adverse  to  the  title  of  those  in  possession.  {Atiwood  v. 
Fricot,  17  Cal.  43,  16  Am.  Dec.  667;  English  v.  Johnson,  17 
Cal.  116,  76  Am.  Dec  674 ;  Eess  v.  Winder,  30  Cal.  355 ;  Golden 
Fleece  etc.  Min.  Co.  v.  Cable  Consol.  etc.  Min.  Co.,  12  Nev.  322; 
Belk  V.  Meagher,  104  U.  S.  284.)  If  three  sides  of  the  claim 
were  marked,  and  the  other  eide  was  described  in  the  notice 
SB  being  a  river  or  the  base  of  a  mountain,  still,  without  the 
marking  of  the  boundaries,  the  claim  would  even  then  be  defec- 
tive.    (Anderson  v.  Black,  70  CaL  226, 11  Paa  701.) 

Albert  Allen  and  Bichard  Z.  JohoBon,  for  Respondents. 

If  none  of  the  evidence  is  found  in  the  record,  the  court  wiH 
not  grant  »  new  trial  n  the  ground  that  certain  instructions 
to  the  jury  were  refused,  for  the  court  may  have  refused  to  give 
them  becaoBe  there  was  an  entire  lack  of  evidence  on  which  to 
base  them.  (Brown  v.  Eentfield,  50  Cal.  129,  138;  Tompkina 
V.  Mai  oney.  32  Cal.  231 ;  Shepherd  v.  Jones,  71  Cal.  224,  16 
Pae.  711.)  Actual  poBseBBion,  without  more,  without  location, 
or  even  an  attempted  compliance  with  the  mining  la^,  may 
he  good  against  mere  intruders,  but  is  not  good  aa  against  one 
who  has  complied  with  the  mining  laws.  (Oartke  v.  Hart.  73 
CaL  643,  15  Pac.  93.)  Plaintiffs  or  their  workmen  might  have 
been  in  actual  possession,  and  etill  have  "made  no  such  loca- 
tion as  prevented  the  lands  from  being  in  law  vacant,"  and  sub- 
ject to  location  under  tho  mining'  laws.  Others  had  the  right 
to  enter  for  the  purpose  of  taking  them  np,  if  it  could  be  done 
peaceably  and  without  force.  (Belk  v.  Meagher,  104  U.  S. 
287.)  Prior  occupation  and  working  of  the  mineral  lands  of 
the  United  States,  without  complying  with  the  requirements 
of  any  law,  either  federal,  district,  or  local  custom,  does  not  give 
a  right  of  poEseBsion  as  against  one  who  afterward  peaceably 
locates  a  mining  claim  covering  the  same  ground,  and  in  all 
respects  complies  with  the  federal  and  district  mining  laws  and 
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regulatioQB.     From  the  time  the  second  persoo  has  perfected  bis 
location  the  prior  occupant  is  a  treepaaser. 

T^OGAN,  J. — This  action  is  in  the  nstare  of  ejectment, 
brought  to  recover  the  possession  of  certaia  placer  mining 
ground,  situated  in  Shoshone  county.  The  case  vas  tried  be- 
fore the  court  with  a  jury.  Verdict  and  judgment  in  favor  of 
the  defendants.  The  appeal  is  from  the  jud^ent  only,  but 
the  judgment-roll  contains  the  complaint,  answer  and  bill  of 
exceptions.  The  complaint  alleges  that  on  the  eleventh  day  of 
June,  1883.  the  plaintiffs,  jointly  with  one  Jesse  A.  Pritchard, 
by  their  attorney.  A,  J.  Pritchard,  made  a  certain  mining  loca- 
tion in  pursuance  of  the  act  of  Congress  of  May  10, 1873.  The 
answer  admits  that  the  pretended  ownership  of  the  mining 
ground  described  in  the  plaintiSs'  complaint  is  baaed  upon  a 
pretended  location  thereof  by  one  A.  J.  Pritchard,  as  the  agent 
of  the  plaintiffs.  Although  we  have  no  evidence  before  us,  taken 
at  the  trial  as  to  this  point,  yet  we  have  this  allegation  of  the 
complaint  and  the  Bdmission  by  the  answer.  It  was  therefore 
proper  for  the  plaintiffs  to  request  the  court  to  charge  that  a 
valid  location  of  a  mining  claim  may  be  made  by  a  duly  au- 
thorized agent  in  tl"^  name  and  in  the  absence  of  the  principal, 
and  that  when  such  location  is  once  proved  it  as  completely 
Kgregates  the  ground  so  located  from  the  public  domain  as 
though  located  and  held  by  the  locator  in  person.  The  fact  of 
the  location  by  an  agent  was  in  the  case  as  fully  as  it  would  have 
been  had  there  been  eridence.  It  was  absolutely  necessary  for 
the  plaintiffs,  in  making  out  their  case,  to  prove  this  allegation; 
and  they  could  only  prove  it  in  the  manner  alleged.  The  answer 
having  admitted  the  manner  of  location,  evidence  of  the  man- 
ner might  not  be  necessary,  but  it  furnishes  no  excuse  for  the 
court  to  refuse  to  instruct  upon  that  subject,  because  the  plain- 
tiffs' whole  claim,  and  the  vaUdity  of  their  location,  depended 
upon  the  question  whether  it  could  be  made  by  an  agent  It  is 
unnecessary  for  us  to  go  into  the  question  as  to  whether  this 
request  to  charge  is  proper  or  not.  It  was  the  law  of  this  case, 
for  the  reason  that  the  same  question  had  been  presented  in 
the  same  action  on  a  former  appeal  (ante,  p.  333,  13  Pac.  481), 
and  the  charge  was  there  held  to  be  proper.     In  that  opinion 
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we  certainly  concur.     For  the  refusftl  of  the  court  to  charge  ai 
requested,  the  judgment  is  reversed,  and  a  new  trial  ordered. 

Weir,  C.  J .,  and  Berry,  J.,  concur. 


(Uarch  18,  1889.) 
LINDENTHAL  t.  BTJEKE. 

[21  Pao.  *19.] 
Wbit  or  AiTACHUEHT— DAT  iH  CouBT — JuDGmNT. — Whea  a 
debt  clkimed  to  bft  due  hj  cne  person  to  Another  U  attached  m 
provided  for  bj  lection  430S  of  the  Kevised  Statutes,  end  Buch 
persoD  has  been  examined  under  sw^ion  4310  of  the  Bevised  BMf 
utea,  «nd  the  ezist««ice  ol  liability  duiied,  the  court  or  judge  hae 
no  power  to  order  a  judgment  against  anch  alleged  debtor  upon 
■uch  examination. 

(8;llabua  hj  the  court.) 

APPEAL  from  District  Court,  Shoshone  Count?. 
W.  B.  Heybum  and  W.  W.  Woods,  lor  Appellant 
The  only  jurisdictioQ  the  court  or  judge  had  waa  to  make  an 
order.  {Mull  v.  Jone».  33  Kan.  112,  5  Pac.  390;  Board  v.  Sco- 
ville,  13  Ean.  17.)  The  order,  if  made  with  jurisdiction  to 
make  it,  would  he  only  an  assignment  of  the  claim  from  the 
debtor  to  the  creditor.  {Railroad  Co.  v.  Bopkina,  94  U.  S.  12; 
Bank  V.  Pugsley,  47  N.  Y.  368.)  On  proceedings  supplement- 
ary to  the  e^cecution,  if  the  debt  is  denied,  all  the  court  or  judge 
can  do  is  to  authorize  by  order  the  judgment  creditor  to  bring  hia 
action.  (Hev.  Stats.,  sec.  4510.)  The  person  sought  to  be 
charged  as  a  debtor  of  the  defendant  in  attachment  must  owe 
the  defendant  upon  a  demand  which  would  be  a  cause  of  action 
in  favor  of  the  defendant  against  the  attached  debtor,  upon 
which  the  former  could  at  common  law  maintain  an  action  of 
debt  or  indebitatus  assumpsit.  {Hassia  v.  God  Is  With  Us  Con- 
gregation. 35  Cal.  378;  Nesbitt  v.  Ware,  30  Ala.  68;  Williams 
V.  Gage.  4ti  Miss.  777;  Caldwell  v.  Coates,  78  Pa.  St.  312;  TPe6- 
eter  v.  Steele,  75  111.  544;  Hoyt  v.  Swift,  13  Vt  129,  37  Am. 
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Dec.  686.)  It  must  be  »  debt  not  sabject  to  conting^unee. 
(Roberts  v.  Drinkard,  3  Met  (Ey.)  309;  Bishop  v.  Toung,  17 
Wis.  46;  Maduel  v.  Slovtaeaux,  S9  1a.  Ann.  23S;  Bailroad  Co. 
V.  McCullough,  12  Oratt  595;  Wood  v.  Bvxton,  108  Mass.  102; 
Cutter  V.  Periiiua,  1?  Me.  657.) 

A.  E.  Mayhew,  tor  Bespondent. 

The  court  or  judge  has  jurisdictioii  to  render  Jadgmeoit 
against  the  garnishee  in  cases  like  the  present.  (Johnson  v. 
Cany.  8  Cal.  33;  Brummagim  v.  Boucher,  6  CaL  16^  BoberU 
V.  Landecker,  9  CaL  202.) 

LOGAN,  J. — It  appears  that  on  the  twenty^serenth  day  of 
July,  1887,  the  plaintiff  commenced  an  action  in  the  district 
court  in  and  for  the  first  district  of  Idaho  territory,  to  Tecover 
$300  upon  a  promissory  note  against  one  Amadis  Seymour.  A 
writ  of  attachment  was  issued  in  the  action,  and  on  the  thirtieth 
day  of  July,  1887,  Burke,  the  appellant  herein,  vas  attached  as 
a  debtor  of  the  defendant  Such  proceedings  were  had  in  the 
action  that  on  the  twenty-fifth  day  of  October,  1887,  judgment 
was  rendered  against  Amadia  Seymour,  the  defendant  for 
$884.91,  and  forty-nine  dollars  and  fifty-five  cents  costs.  Od 
the  twenty-second  day  of  Novemberj  1887,  the  plaintiff 
filed  an  affidavit  in  the  action  stating  that  the  defendant  Burke 
had  been  attached  as  a  debtor  of  the  defendant  Seymour, 
whereupon  the  court  made  an  order  requiring  the  defendant 
Burke  to  appear  and  answer  touching  any  debts  due  by  him 
to  the  defendant  Seymour.  The  defendant  Burke  appeared, 
and  the  testimony  upon  the  examination  seems  to  have  been 
somewhat  conflicting.  Upon  the  testimony  bo  taken  the  court 
below  ordered  judgment  in  favor  of  the  plaintiS  and  against 
defendant  Burke  for  the  sum  of  $933.76  and  for  twenty- 
six  dollars  and  fifteen  cents  costs.  It  ia  contended  here 
that  the  court  below  had  no  jurisdiction  to  try  the  ques- 
tion of  indebtedness  as  between  Burke  and  Seymour  in  that 
summary  manner,  and  to  render  a  judgment  against  Burke  aa 
a  gamisheed  defendant.  Unquestionably  the  court  had  the  power 
to  direct  the  defendant  Burke  to  submit  to  an  examination  in 
respect  to  the  indebtedness,  but  had  no  power  or  authority  ooa- 
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fened  upon  him  by  statute  in  that  manner  to  direct  the  raatry 
of  judgment  against  the  defendant  Burke,  without  allowing  to 
said  defendant  a  hearing  upon  issues  duly  raised.  {Bank  v. 
Pugsley,  47  N.  T.  368.)  Section  4510  of  the  Revised  Statutes 
proyides  a  clear  and  dietioct  manner  of  proceeding  in  such 
cases.  The  court  or  judge  might  authorize  the  plaintiff,  by 
order,  if  it  seemed  to  him  proper,  upon  the  testimony,  to  com- 
mence an  action  against  the  defendant  Burke,  and  in  the  mean- 
time could  have  restrained  the  defendant  from  transferring  or 
in  any  manner  disposing  of  the  interest  of  defendant  until  the 
action  so  ordered  fjiould  be  disposed  of.  The  defendant  Burke 
ehonld  not  have  been  subjected  to  any  different  or  harsher  rem- 
edy than  he  would  have  been  if  he  had  failed  to  pay  his  in- 
debtedness to  Seymour.  He  was  entitled  to  a  trial  of  the  is- 
sues between  himself  and  Seymour,  and  the  court  had  no  power 
to  deprive  him  of  such  trial.  The  judgment,  therefore,  in  favor 
of  the  plaintiff  in  this  action,  and  against  defendant  Burke, 
should  be  reversed,  and  the  plaintifC  left  to  his  proceeding  under 
the  statute.    Judgment  reversed. 

Weir,  C.  J.,  and  Berry,  J,  concur. 


(Uu«h  IS,  188&.) 
TEBBITOBY  v.  ANDERSON. 
[21  Pac.  *17.] 
^Bjfjvt — SufTioimoT  or  InDicnunT. — Where  an  indictment  states 
the  defendant  on  Mb  oath  "falsely,  wickedl;,  and  feloniouRly  did 
0*7,  Bwear,  etc,"  is  eufficient  where  a  perwin  is  charged  with  the 
crime  of  perjurf. 
Slhtiod     Oath — Reoistsab     cah     Asnihibtbb. — Under     the     elee- 
tion  law,  sections  604  and  &06  of  the  Revised  Statutes,  power  is 
conferred  upon  the  r^istrar  to  administer  the  election  oath. 

APPEAL  from  District  Court,  Bingham  County. 
J.  H.  Hawlej  and  J.  Ed.  Smith,  for  Appellant 
Richard  Z.  Johneon  and  Henry  Z.  Johnson,  for  the  Territory. 
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Every  objection  that  the  defendant  can  waive  is  waived  by 
failure  to  move  in  arrest  of  judgment,  specially  stating  and 
pointing  out  the  basis  of  the  motion.  (People  v.  Dick,  37  Cal. 
877;  Cannon  v.  United  States,  116  TJ.  S.  77,  6  Sup.  Ct.  Eep. 
278.)  The  oath  need  not  be  taken  in  a  judicial  proceeding,  but 
may  be  before  any  competent  tribimal,  officer  or  person  in  any 
case  in  which  it  may  by  law  be  administered ;  nor  doee  it  mattw 
whether  the  deposition  or  aflBdavit  is  written  and  signed  before 
or  after  the  oath  is  administered.  (People  v.  Kelly,  59  CaL 
372 ;  Ex  parte  Carpenter,  64  Cal.  267,  30  Pac  816.)  The  reg- 
istrar was  competent  to  admimster  the  oath.  (Eev.  Stats., 
sees.  504,  505.)  An  averment  of  "knowingly"  is  not  necessary, 
except  in  cases  where  the  assignment  of  perjury  is  upon  the 
statement  by  the  accused  of  his  belief,  or  denial  of  hia  belief, 
of  the  alleged  false  matter.  (State  v.  Raymond,  20  Iowa,  583 ; 
'3  Wharton's  Criminal  Law,  2261;  1  Barbour  on  Criminal  Law, 
200;  2  Chitty  on  Criminal  Law,  312;  3  Russell  on  Grimes,  70.) 
"Knowingly"  is  not  essential  when  "falsely,"  "willfully/'  and 
"corruptly"  are  used.  (2  Wharton'a  Precedents  of  Indictments, 
p.  8,  note,  citing  State  v.  Sleeper,  37  Vt  122.)  It  is  sufficient 
to  charge  generally  that  the  false  oath  was  material.  (3  Whar- 
ton's Criminal  Law,  sec., 2263;  3  Wharton'a  Precedenta  of  in- 
dictments, pp.  7,  8,  note.) 

LOQAN*,  J. — The  defendant  was  indicted,  tried,  and  con- 
victed at  the  October  term,  1888,  of  the  district  court  of  the 
third  judicisl  district  of  Idaho,  in  and  for  Bingham  county,  of 
the  crime  of  perjury.  The  crime  was  alleged  to  have  beai  conu 
mitted  by  reason  of  the  defendant  having  taken  an  oath  known 
as  the  "election  oath"  before  one  A.  M.  Carter,  registrar  of 
£exburg  precinct  in  said  county,  on  September  15,  1888.  The 
defendant  contends  that  the  indictment  does  not  charge  the 
commission  of  any  offense  by  him,  for  the  reason  that  A.  M. 
Carter  was  not  authorized  by  statute  to  administer  the  oath 
complained  of,  and  that  it  is  not  charged  in  the  indictment  that 
the  defendant  "knowingly"  took  such  oath.  Other  points  are 
raised  by  the  defendant  in  his  brief  in  regard  to  the  charge  of 
the  court,  and  in  regard  to  the  refusal  of  the  court  to  admit 
certain  evidence  which  was  o^ert-d  by  the  defendant.     These  wd 
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cannot  take  notice  of.  No  exception  waa  taken  to  the  charge 
of  the  court,  and  no  requests  were  made  to  the  court  by  the  de- 
fendant to  charge  in  his  own  behalf.  The  exception  taken  to 
the  refusal  of  the  court  to  admit  certain  teetimony  waa  not  er- 
ror. We  have  no  bill  of  exceptions  before  us,  and  no  evidence. 
The  testimony  was  objected  to  aa  immaterial,  and  we  have  no 
Bieans  of  ascertaining  whether  it  waa  immaterial  or  not  In 
regard  to  the  points  raised  as  against  the  indictment,  we  think 
the  registrar  was  competent  to  administer  the  oath.  While  it 
is  true  that  under  the  graeral  act,  which  empowers  certain  pei> 
sons  to  administer  an  oath,  the  name  of  the  registrar  is  omitted, 
yet,  under  sections  504  and  606  of  the  Revised  Statutes  of 
Idaho,  it  is  perfectly  dear  that  the  legislature  intended  to,  and 
in  fact  did,  by  these  sections,  confer  upon  the  registrar  the 
power  to  adminietfflr  such  an  oatii.  In  regard  to  the  omission 
of  the  word  "knowingly"  in  the  indictment,  we  are  perfectly 
clear  that  the  use  of  the  words  "willfully,  unlawfully,  and  fel- 
oniously contriving  and  intending  to  procure  himself  to  be  leg- 
ifttered,  ....  upon  his  oath  aforeaaid  falsely,  wickedly,  and 
feloniously  did  say,  swear,"  etc.,  is  sufficient  in  a  case  of  this 
kind.  The  defendant  was  called  upon  to  take  oath  as  to  certain 
facts  which  were  necessarily  within  hia  own  knowledge,  facte 
which  pertained  to  himself  alone,  and  which  he  waa  bound  to 
know;  and  we  do  not  see  how  he  could  in  any  manner  be  injured 
by  the  omission  of  the  word.  Section  8236  of  the  Penal  Code 
of  Idaho  provides :  "Neither  a  departure  from  the  form  or  mode 
prescribed  by  this  code  in  respect  to  any  pleading  or  proceeding; 
nor  an  error  or  mistake  therein,  renders  it  invalid,  unless  it  has 
actually  prejudiced  the  defendant,  or  tended  to  his  prejudice 
in  respect  to  a  substantial  right."  For  the  defendant  to 'make 
the  claim  be  does  would  seem  to  ua  to  be  of  no  force  whatever. 
The  judgment  of  conviction  is  therefore  oihrmed.  Judgment 
affirmed. 

Weir,  C.  J,,  and  Berry,  J.,  concur. 
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Argument  for  Bcapondoit, 


(Mkrch  IS,  IBSg.) 
CATEIL  T.  UNION  PACIFIC  RAILWAY  COMPANY. 

[21  Pm.  416.] 
G0HSTITUTIOITA1.1TT  OF  Act — DuK  Pbocess  of  Law. — An  ust 
which  fixM  absolute  liabiHtjr  on  a  corporation  to  make  compen- 
•■itlon  for  injuriea  done  to  property  in  the  prowcntioa  of  It* 
lawful  busineii,  without  any  wrong,  fault  or  neglect  on  ite  part, 
whm  under  the  general  law  of  the  land  no  one  elie  is  to  liable 
under  auch  circumstance*,  doee  not  provide  the  "due  proccea  of 
law"  provided  for  in  the  constitution  of  the  United  StAt«B,  and 
la  therefore  void. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Oneida  County. 

P.  L.  WiUiams,  for  Appellant. 

The  different  killings  constitute  different  torts,  and,  wliile 
fhey  may  be  united  in  the  same  complaint,  they  must  be  set 
forth,  as  they  are,  in  fact,  distinct  causes  of  action.  (ReT, 
Stats.,  sec.  4169 ;  Buckingham  v.  Waters,  14  Cal.  146 ;  Watson 
V.  Railroad  Co.,  41  CaL  17.)  Eeraed  Statutes,  section  2680,  if 
valid,  creates  an  absolute  liability  on  the  part  of  any  railroad 
company  for  all  domestic  animals  killed  or  injured  by  it  in  the 
maoner  designated,  unless  the  injury  occurred  tiirough  the  n^- 
lect  or  fault  of  the  owner.  The  effect  of  this  statute,  if  it 
means  what  it  says,  is  to  take  the  property  of  one,  while  in  the 
exercise  of  a  lawful  pursuit,  and  in  a  lawful,  proper,  and  care- 
ful manner,  and  transfer  it  to  another.  This  is  not.due  process 
of  law,  is  unconstitutional,  and  void.  {Coole/B  Constitutional 
liimitationa,  432  «t  seq. ; -Zeijier  v.  Railroad  Co..  58  Ala.  594; 
Railroad  Co.  v.  Geiger,  89  Am.  &  Eng.  R.  R.  Cas.  275 ;  Ohio  eto. 
Ry.  Co.  V.  Lackey,  78^111.  55,  20  Am.  Rep.  259.) 

Smitti  &  Smith,  for  Respondent. 

Eyeryone  must  so  use  his  property  as  to  cause  the  least  injury 
possible  to  erery  other  person's  property,  and  the  state  may,  by 
appropriate  legislation,  enforce  this  duty,  even  to  imposing  suit- 
able  penalties  for  its  riolation.  (Broom's  Legal  Maxims,  275, 
276.)     Statutes  of  the  kind  under  consideration  are  upheld  on 
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two  gronndB.  One  is  that  the  owner  of  the  aTiimals,  not  being 
in  fault,  onght  to  be  compensated;  and  the  other  and  more 
weighty  one  is  that  it  is  nnsafe  to  pasnengerB  and  employees  to 
allow  cattle  to  run  npon  the  track,  and  be  killed  by  the  engines. 
Hence,  to  prevent  the  liability  of  thia  killing,  a  penalty  ie  im- 
posed for  every  killing.  (Cooley's  Constitutional  LimitationB, 
ri5 ;  Railroad  Co.  v.  Hughes,  68  Tex.  390,  4  S.  W.  493 ;  liailway 
Co.  V.  Mower.  16  Kan.  573;  Hopkins  v.  Railway  Co.,  18  Kan. 
462.) 

LOGAN,  J. — This  action  was  brought  by  the  respondent  un- 
der the  statute  of  this  territory  to  recover  damages  for  certain 
horses  alleged  to  have  been  killed  by  the  locomotive  and  cars  of 
the  appellant.  The  appellant  demurred  to  the  complaint,  which 
demurrer  was  overruled,  whereupon  the  appellant  interposed  an 
answer,  admitting  the  incorporation  of  the  defendant,  but  plac- 
ing in  issue  the  remaining  facts  sot  out  in  the  complaint.  Upon 
the  trial  of  the  issnes  the  plaintiff  proved  the  killing  of  the 
horses  alleged  to  have  been  killed,  their  value,  and  rested.  At 
the  conclusion  of  the  trial  the  defendant  requested  the  court  to 
charge  the  jury  as  follows :  "The  court  charges  yoa  that  though 
you  may  believe  that  the  defendant  killed  each  of  the  horses 
sued  for  by  running  its  engine  and  cars  over  against  the  same, 
yet,  if  you  further  believe  by  a  preponderance  of  evidence  that 
the  defendant,  by  its  agents,  in  killing  any  of  plaintiff's  horses, 
acted  as  an  ordinarily  prudent  and  reliable  person  would  under 
similar  circumstances,  then  the  plaintiff  is  not  entitled  to  re- 
cover for  the  horses  so  killed,  and  your  verdict  as  to  such  horses 
should  be  for  the  defendant;  that  mere  proof  of  killing  plain- 
tifFs  horses  is  not  sufficient  evidence  to  show  that  defendant  did 
not  act  as  an  ordinarily  prudent  and  reasonable  person  would  act 
nnder  similar  circumstances."  The  defendant's  counsel  ex- 
cepted to  the  refusal  of  the  court  to  charge  as  requested,  and 
this  exception  raises  the  only  important  question  of  this  case, 
and  that  is  the  constitutionality  of  the  statute  under  which  the 
suit  is  brought  and  sought  to  be  maintained ;  for  the  refusal  to 
so  charge  cannot  be  upheld  except  upon  the  statute.  The  statute 
(section  2680  of  the  Revised  Statutes  of  Idaho)  provides  that 
"every  railroad  company  operating  any  line  of  railroad  within 
Jdsho,  Vol.  2—37 
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this  territory,  tliat  maims  or  kills  any  horee,  mare,  gelding,  filly, 
jack,  jenny,  or  mnle,  or  any  cow,  hdfer,  bull,  ox,  steer  or  calf, 
OT  any  other  domestic  animal,  by  running  any  engine  or  care 
over  or  against  any  such  animal,  ie  liable  to  the  owner  of  such 
animal  lor  the  damages  sustained  by  such  owner  by  reason  there- 
of, unleea  the  injury  occurred  through  the  neglect  or  fa.ult  of  the 
owner."  The  plaiutifPa  counsel  concedes  that  if  this  section 
18  unconstitutional,  then  he  is  not  entitled  to  recover  in  this  ac- 
tion. It  is  equally  clear  that  unless  this  action  is  based  entirely 
upon  the  statute,  the  refusal  of  the  court  to  charge  as  requested 
was  error;  so  that  the  only  question  to  be  determined  in  tbia 
case  is  one  of  the  constitutionality  of  the  section  referred  to. 
This  statnte  makes  the  defendant  liable  in  cases  where  the  mere 
killing  is  proven  without  proof  of  any  negligence  whatever  on 
the  part  of  the  railroad  company.  In  fact,  the  lolling  being 
proved  or  admitted,  negligence  is  presumed.  It  is  conceded  that 
there  is  no  general  statute  in  this  territory  which  requires  rail- 
road companies  to  fence  their  tracks.  The  supreme  court  of  the 
United  States,  in  a  recent  case,  has  decided  that  the  law  com- 
pelling railroads  to  fence  their  land  is  not  unconstitutional, 
holding  that  it  ie  s  police  regulation.  Bearing  this  doctrine  in 
mind,  we  find  that  the  authorities  which  have  maintained  that 
acts  of  this  kind  are  constitutional  are  based  upon  the  ground 
that  a  failure  to  fence  on  the  part  of  the  railroaid  company  is  a 
violation  of  the  statute,  and  that  the  damage  in  euch  cases  is 
caused  by  the  wrongful  act  of  the  defendant  Such  statutes 
merely  fix  a  penalty  for  the  violation  of  a  duty  imposed  by  a 
valid  law  of  the  land.  As  we  have  stated,  there  is  no  general 
law  in  this  territory  which  compels  railroads  to  fence  their  lands, 
and  in  order  to  hold  the  provisions  of  this  section  constitutional 
we  must  uphold  the  right  of  the  legislature  to  inflict  a  penalty 
upon  the  defendant  who  is  doing  a  lawful  act  in  a  lawful  man- 
ner. We  do  not  feel  that  we  should  uphold  such  a  statute  as 
this.  The  weight  of  authority  is  decidedly  against  our  doing  eo. 
{Railroad  Co.  v.  Parks,  32  Ark.  131 ;  Zeigler  v.  Railroad  Co.,  68 
Ala.  595 ;  Ohio  etc.  Ky.  Co.  v.  Lackey,  78  111.  65,  30  Am.  Bep. 
259.)  The  court  said  in  the  last  case  cited :  "On  what  principle 
is  it  that  railroad  corporations,  without  any  fault  on  their  part, 
Bholl  be  compelled   to  pay  charges   which,  in  other   cases,  are 
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borne  by  the  property  of  the  deceased,  or,  in  default  thereof,  by 
the  county  in  which  the  accident  occurred?"  An  examinatioa 
of  the  section  will  ehow  that  no  default  or  negligence  of  any 
kind  need  be  established  against  the  railroad  company.  A  pen- 
alty— for  it  is  in  the  nature  of  a  penalty — should  not  bo  inflicted 
npon  tiie  defendant  by  the  legielature  for  doing  a  lawful  act  in 
a  lawful  manneF.  In  fact  it  has  no  power  to  inflict  such  pen-. 
alty.  The  running  of  trains  by  this  corporation  wa«  lawful, 
and  of  great  public  benefit,  and  has  served  more  to  develop  the 
resources  of  this  western  country  than  any  other  agency.  It  is 
not  claimed  that  the  liability  attaches  for  the  violation  of  any 
law,  the  omission  of  any  duty,  or  the  want  of  proper  care  and 
skill  in  running  their  trains.  It  is  contended  that  the  Btat-> 
ute  should  be  construed  eo  that  it  may  establish  a  rule  of 
prima  facie  evidence  of  negligence.  Such  construction  of  the 
statute  does  not  seem  to  us  a  fair  one.  The  language  is  plain, 
and  it  was  clearly  the  intention  of  the  kgislature  to  make  tiie 
killing  of  the  animal  by  the  railroad  company  the  only  test  of 
its  liability.  To  do  this,  in  our  opinion,  would  be  an  act  of 
great  injustice,  and  would  be  a  clear  violation  of  the  constitu- 
tion. It  is  with  great  reluctance  that  we  pass  upon  this  statute, 
and  we  would  not  do  so  if  it  were  possible  to  dispose  of  this  case 
justly  upon  any  other  basis;  but  the  refusal  to  charge  as  re- 
quested, and  the  overruling  of  defendant's  demurrer,  can  be  up. 
held  upon  no  other  ground  than  upon  the  existence  of  this  stat- 
ute, for,  in  the  absence  of  the  statute,  both  rulings  are  mani- 
featiy  error.  A  statute  of  this  character — one  precisely  similar 
to  the  one  in  question — has  lately  been  passed  upon  by  tiie  su- 
preme court  of  Montana  in  the  case  of  Bielenberg  v.  Railway 
Co.,  8  Mont.  211,  20  Pac.  314.  That  court  has  declared  such  an 
act  unconstitutional.  We  are  inclined  to  follow  the  decision  of 
tiiat  court.  The  judgment  and  order  appealed  from  are  there- 
fore reversed,  and  a  new  trial  granted.     Judgment  reversed. 

Weir,  C.  J.,  and  Berry,  J.,  concur. 
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(Ihreh  19,  1880.) 

WASHINGTON  &  IDAHO  EAILBOAD  CO.  t.  COEUB 
D'ALENE  RAILWAY  AND  NAVIGATION  COM- 
PANY ET  AL. 

(21   Pm.  562.] 

IiHUWcnoiT — RioHT  OF  Wat — Actioit  at  Law. — Where  a  railroad 
priLja  for  a  perpetual  injunction  againit  another  railroad,  en- 
joining the  entering  upon  its  right  of  way  and  for  a  decree  of 
title,  and  it  appears  at  the  time  of  trial  the  defendant  ha«  com- 
pleted ite  line  o(  road  over  the  disputed  ground  and  ia  in  the 
actual  occupation  and  use  of  the  same,  held,  the  court  was  right 
in  refusing  a  judgment  of  perpetual  injunction,  but  should  not 
haTe  passed  upon  the  title,  leaving  the  plaintiff  to  bia  action 
at  law. 

APPEAL  from  District  Court,  Shoshone  Coun^* 

Woods  &  Heybum,  for  Appellant 

Under  the  eyrtein  of  express  findings,  nothing  ih  implied,  but 
full  findings  are  required  upon  every  material  issue  without  any 
request  therefor,  and  with  no  exception  on  account  of  defects; 
uid,  if  any  material  issue  ia  left  nnfound,  it  is  ground  for  a 
reversal  of  judgment.  (Robinson  v.  Railroad  Co.,  57  Cal.  417 ; 
Everson  v.  Uayhtv;,  57  Cal.  144;  Knight  v.  Roche,  66  Cal.  25.) 
The  finding  on  every  material  issue  is  neeeseary,  although  no 
evidence  wag  introduced  upon  such  issue.  {Campbell  v.  Buck- 
man,  49  Cal.  363;  Speegle  v.  Leese,  51  Cal.  415.)  ITiere  is  no 
presumption  of  an  implied  finding  under  our  practice.  (Rail' 
road  Co.  V.  Reynolds,  60  Cal.  90 ;  Campbell  v.  Buckman,  49  Cal. 
362;  Dowd  v.  Clarke.  61  Cal.  263.)  There  being  findings  in 
the  record,  there  ia  no  presumption  of  the  waiving  of  findings 
upon  any  issue,  (People  v.  Forbes,  51  Cal.  628;  People  v.  Fu- 
qua,  61  Cal.  377 ;  Tan  Court  v.  Winter.oon.  61  Cal.  615.)  The 
approval  by  the  Secretary  of  the  Interior  of  the  act  of  a  railroad 
in  locating  its  line  may  perfect  a  grant  of  absolute  title,  which 
cannot  be  questioned  or  defeated  by  any  person  other  than  the 
government  itself.  (Shepley  v.  Cowan,  91  U.  S.  330;  Johnson 
V.  Towsley,  13  Wall,  n;  Moffat  v.  United  Staten.  112  U.  S.  32, 
5  Sup.  Ct.  Rep.  10;  United  States  v.  Minor,  114  tJ.  S.  233,  5 
Sup.  Ct  Rep.  836;  Steel  v.  Refining  Co.,  106  U.  S.  450,  1  Sup. 
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Ct.  Rep.  389;  Martin  v.  Mott,  13  Wheat.  30.)  As  long  as  a 
grant  remains  uncanceled,  it  cannot  be  invaded  by  a  mere  tres- 
paeser,  or  one  who  does  not  claim  to  enter  by  virtue  of  a  better 
title.  (Aurora  Hill  Consol.  Min.  Co.  v.  Mining  Co.,  34  Fed. 
530.)  The  courts  cannot  exercise  the  power  of  eminent  domain 
either  directly  or  indirectly.  The  question  of  the  propriety  or 
policy  of  a  condemnation  is  not  a  judicial  one,  but  one  vested 
solely  in  the  legislative  authority.  (Mills  on  Eminent  Domain, 
sec.  11 ;  Pittsburgh  v.  Scott,  1  Pa.  St.  309 ;  Boston  etc.  B.  Co.  v. 
Salem  etc.  R.  Co..  2  Gray,  34,  35.)  The  right  of  way  of  one 
railroad  cannot  be  (  '-^n  by  another,  escept  it  be  in  a  canyon, 
and  then  only  on  showii.^  of  actual  necessity  in  suit  instituted 
especially  for  that  purpose.  (Montana  Cent.  R.  Co.  v.  Helena 
etc.  B.  Co.,  6  Mont.  416,  12  Pac  916;  Railway  Co.  v.  AlKng,  99 
V.  8.  463;  Denver  etc.  By.  Co.  v.  Denver  etc.  R.  Co.,  11  Fed. 
867;  Pennsylvania  B.  Co.'s  Appeal.  93  Pa.  St,  150;  Housatonio 
R.  Co.  V.  Lee  etc.  E.  Co.,  118  Maaa.  391;  Boston  etc.  R.  Co.  v. 
Lowell  etc.  R.  Co.,  124  Mass.  368.)  When  the  plats  of  the 
plaintiff  were  approved,  the  grant  attached  and  was  anchored 
to  the  definite  line  indicated  upon  the  plat.  (Schulenberg  v. 
Harriman,  21  Wall.  60;  Ex  parte  Railway  Co.,  101  XT.  S.  713; 
Leavenworth  etc.  R.  Co.  v.  United  States,  92  U.  S.  741 ;  Enevals 
V.  Hyde,  1  McCrary,  402,  6  Fed.  651 ;  Van  Wyck  v.  Knevals, 
106  U.  S.  360,  1  Sup.  Ct.  Rep.  336 ;  Kansas  Pac.  Ry.  Co.  v. 
Dunmeyer,  113  U.  S.  629,  5  Sup.  Ct.  Eep.  566;  Basilway  Co.  v. 
Ailing,  99  U.  S.  475.) 

Albert  Allen  and  William  H.  Clagett,  for  Respondents. 

At  the  time  of  making  the  survey  over  the  line  in  controversy 
herein  the  plaintiff  had  not  filed,  or  attempted  to  file,  in  the 
office  of  the  Secretary  of  the  Interior,  its  articles  of  incorpora- 
tion or  proofs  of  its  organization,  and  did  not  do  so  for  more 
than  a  month  after  the  survey.  Hence  the  survey  of  plaintiff 
was,  at  the  time  it  was  made,  and  ever  since  has  been,  and  is 
now,  absolutely  void,  as  against  the  defendant,  which  has,  sub- 
sequent to  such  survey,  surveyed  and  constructed  its  road  over 
the  same.  (Belk  v.  Meagher.  104  U.  S.  379;  Railroad  Co.  v. 
Sture,  32  Minn.  95,  20  N.  W.  229.) 
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WEIH,  C.  J. — ITiia  ia  an  appeal  from  a  judgment  in  favor 
of  the  plaintiff  against  the  defendants,  in  which  the  plaintiff 
asks  a  judgment  and  decree  of  this  court  enjoining  the  defend- 
ant, and  all  persons  claiming  under  it,  from  in  any  manner  en- 
tering upon  the  right  of  way  of  the  plaintiff  at  the  town  of 
Wallace,  in  the  county  of  Shoshone,  extending  in  length  a  mile 
and  a  half,  and  in  width  one  hundred  feet  on  each  side  of  the 
central  line  of  the  railroad  of  plaintiff,  as  eurreyed  and  desig- 
nated on  the  ground,  and  from  further  constructing  said  rail- 
road on  said  right  of  way,  and  from  interfering  with  the  plain- 
tiff in  the  peaceahle  and  exclusive  possession  and  occupancy  of 
aaid  right  of  way ;  and  that  the  title  he  decreed  in  the  plaintiff 
u  against  the  defendant.  It  therefore  appears  that  this  action 
is  for  B  final  judgment  of  injunction  in  favor  of  the  plaintiff 
and  against  the  defendant.  An  answer  was  interposed  by  the 
defendant,  and  npon  issues  framed  the  cause  came  on  for  triaL 
A  preliminary  injunction  was  granted  in  this  cause,  but  was 
fiubsequently  vacated  upon  motion.  It  appears  from  the  find- 
ings  in  this  case  that,  at  the  time  of  the  trial  thereof,  the  de- 
fendant had  completed  its  line  of  road  ot^  the  disputed  ground, 
and  was  in  tiie  actual  use  and  occupation  of  the  same.  The 
plaintiff,  it  would  seem,  had  an  adequate  remedy  at  law,  if  its 
contention  is  correct,  and  the  court  below  was  right  in  refusing 
a  judgment  of  perpetual  injunction,  as  prayed  for ;  but  we  think 
that  the  conrt  should  not,  in  that  case,  have  passed  upon  the 
ownership  and  title  of  the  premises  in  question,  but  should  have 
left  the  plaintiff  to  his  action  at  law.  The  judgment  of  tiie 
court  below  should  be  modified  as  we  have  stated,  and,  as  modi- 
fied, the  same  is  affirmed,  without  costs  to  either  party  in  this 
court  or  in  the  court  below. 

BERRY,  J.,  Dissenting. — The  plaintiff  is  a  company  duly 
created  and  organized  under  the  laws  of  Washington  territory 
ior  the  purpose  of  constructing  and  operating  a  railway  in 
Idaho  territory,  including  on  its  line  the  premises  more  espe- 
cially in  question  in  this  action.  The  defendant  is  also  a  com- 
pany duly  orguiized  for  a  like  purpose  tmder  the  laws  of  the 
territory  of  Monttma.  Both  parties  began  their  survey  of  this 
section  of  their  respective  roads,  as  appears  by  the  findings  of 
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the  court,  on  the  same  day  (October  22,  1886),  and  completed 
their  suireyB — the  plaintiff  on  the  eighth  day  of  December 
1886,  and  the  defendant,  on  the  fifth  day  of  NoTemher,  1886. 
The  plats  of  the  respective  roada  were  filed  in  the  United  Statea 
land  oSice  in  said  district — the  defendant's  on  the  eighth  day 
of  November,  1886,  and  the  plaintiff's,  December  23,  1886 — and 
certified  and  approved  by  the  commisBioner  of  the  interior,  Feb- 
ruary  11,  1887.  The  plats  in  each  case  showed  the  center  line 
of  the  ront«  claimed  by  each,  at  point  on  the  South  Fork  of  the 
Coeur  d'Alene  river.  The  lines  of  the  roads,  as  marked  on  the 
respective  maps,  diverge  from  each  other  as  follows: 


"=^ 


Tlie  plaintiff's  line  is  msrked  "C,"  and  the  defendant's  line  is 
marked  "B."  The  premises  in  controversy  are  from  the  point 
of  crossing  of  these  two  lines  "C"  and  "B"  eastward  np  the 
stream  a  distance  of  about  one  and  a  half  miles.  The  valley  of 
the  South  Fork  of  the  Coenr  d'Alene  river  at  this  place  is  al- 
leged by  the  defendant  in  its  answer  to  be  about  eighty  rode 
wide.  The  stream  appears  to  run  near  the  northern  boundary 
of  tile  valley.  After  the  respective  plats  were  duly  approved 
«nd  filed,  July  11,  1887,  the  chief  engineer  of  the  defendant, 
George  F.  Jonee,  by  a  written  notice,  advised  the  plaintiff  that 
it  was  Uie  intention  of  the  defendant  to  construct  its  said  road 
."on  its  location  as  filed."  It  is  also  admitted  by  the  defendant, 
and  is  part  of  the  bill  of  exceptions  allowed  herein,  that  August 
23, 1887,  and  before  the  defendant  had  begun  work  on  the  prem- 
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iseg  in  quegtion,  the  plaintiff  delivered  to  the  defendant  the  fol- 
lowing notice: 

"Engineer's  Camp  W.  &  I.  E.  E.  Co. 

"(July  13th),  Angnst  23,  1887. 

**To  George  P.  Jones,  Engineer  in  charge,  Cceur  d'Alene  Bail- 
way  &  Navigation  Co. 
"Dear  Sir:  Ton,  and  all  psrtiee  in  your  charge,  or  in  the  em- 
ploy of  the  Coeur  d'Alene  Railway  and  Navigation  Company, 
are  hereby  notified  that  the  Washington  and  Idaho  Railroad 
Company,  a  corporation  organized  under  the  lawB  of  Washington 
territory,  and  authorized  to  transact  businesB  in  Idaho  territory, 
has  heretofore  duly  filed  complete  maps  of  its  branch  line  from 
old  MiBBion  to  Mullan,  Idaho,  under  the  act  of  Congress  ap- 
proved March  3,  1875,  entitled  'An  act  granting  right  of  way  to 
railroads  through  the  public  lands,'  and,  having  complied  with 
the  rules  and  regulations  of  the  honorable  department  of  the  in- 
terior, the  said  maps  were  duly  approved  by  the  said  department, 
and  a  right  of  way  through  the  public  domain  secured  by  said 
company.  Therefore  you,  and  all  servants  and  employees  and 
privies  of  the  Cceur  d'Alene  Railway  and  Navigation  Company 
are  warned  to  desist  from  occupying  any  portion  whatever  of 
the  said  Washington  and  Idaho  Hailroad  Company's  right  of 
way  as  the  same  is  staked  out  and  surveyed,  and  as  shown  by  its 
said  maps  now  on  file. 

"THE  WASHINGTON  AND  IDAHO  EAILROAO 
CO. 

"By  W.  R  BUBBYS, 
"Engineer  in  Charge." 

That,  aft^  the  interchange  of  notices,  the  defendant  eaitered 
upon  the  route  on  plaintiff's  map  marked  line  "C,"  and  was  in 
process  of  constructing  Its  road  along  said  line  "C"  when  thia 
action  for  an  injunction  was  begun. 

The  main  question  is  as  to  which  of  these  companies  is  the 
owner  of  this  right  of  way  at  the  place  in  dispute.  Both  com- 
panies claim  it  under  the  act  of  Congress  of  March  3,  1875, 
granting  to  railroads  tiie  right  of  way  through  the  public  landa 
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of  the  United  States.  Section  1  providee:  "The  right  of  way 
through  the  pubh'c  landa  of  the  TTnit»d  States  is  hereby  granted 
to  any  railroad  company  duly  oi^nized  under  the  lawe  of  any 
state  or  territory,  ....  which  shall  have  filed  with  the  Secre- 
tary of  the  Interior  a  copy  of  its  articles  of  incorporation,  and 
due  proofs  of  its  organization  under  the  same,  to  the  extent  of 
one  hundred  feet  on  each  side  of  the  central  line  of  said  road," 
Section  3  authorizes  the  territorial  legislature  to  provide  for  the 
manner  in  which  private  lands,  and  possessory  claims  on  public 
lands  of  the  ITnited  States,  may  be  condemned,  etc.  Section  4: 
"Any  railroad  company  desiring  to  secure  the  benefits  of  this 
act  shall,  within  twelve  months  after  the  location  of  any  section 
of  twenty  miles  of  its  road,  if  the  same  be  upon  surveyed  lands, 
and,  if  upon  unsurveyed  lands,  within  twelve  months  after  the 
survey  thereof  by  the  United  States,  file  with  the  register  of  the 
land  office  for  the  district  where  such  land  is  located  a  profile  of 
its  road ;  and,  upon  approval  thereof  by  the  Secretary  of  the  In. 
terior,  the  same  shall  be  noted  upon  the  plats  in  said  office;  and 
thereafter  all  such  lands,  over  which  such  right  of  way  shall 
pass,  shall  be  disposed  of  subject  to  such  right  of  way ;  provided, 
that,  if  any  section  of  said  road  shall  not  be  completed  within 
five  years  after  the  location  of  said  section,  the  rights  herein 
granted  shall  be  forfeited  as  to  any  such  uncompleted  section  of 
said  road." 

This  is  not  a  grant  to  any  particular  railroad  company,  but 
it  is  an  offer  to  all  companies,  otherwise  entitled,  which  shall 
comply  with  the  conditions  of  the  act.  When  complied  with,  it 
is  only  operative  to  the  extent  of  one  hundred  feet  on  each  aide 
of  the  central  line  of  said  road,  subject  to  the  conditions  that, 
if  after  such  compliance  the  road  shall  not  be  built  within  five 
years,  the  rights  granted  shall  be  forfeited  as  to  such  uncom- 
pleted parts  of  said  section.  The  act  of  location  must  define 
the  center  of  the  right  of  way.  To  every  grant  of  this  nature 
there  must  be  two  parties — the  grantor  and  the  grantee.  The 
United  States  is  the  grantor,  and  the  company  claiming  is  tiie 
grantee.  Whm  the  act  has  passed  Congress,  something  else 
remains  to  be  done.  The  rights  granted  must  be  made  definite 
through  the  supervision  and  approval  of  the  department  of  the 
interior.     That  ie  the  plain  intent  of  the  act,  though  the  Seo- 
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retary  of  the  Interior  may  not,  by  any  merely  captions  refusal 
to  approve  a  location,  defeat  the  objects  of  the  act  It  is  for 
the  purpose  of  having  the  rights  not  only  of  applicants  under 
the  act  defined,  hut  also  that  ungranted  privileges  may  be 
known,  both  to  the  United  States'  authorities  and  to  other 
claimants,  that  the  rules  and  regulations  of  the  interior  de- 
portnient  of  November  7,  1879,  were  adopted. 

Rule  1,  and  all  of  its  eubdiriBions,  are  merely  directory, 
and  as  to  what  evidaice  the  government  will  require  as  to  the 
corporate  existence  of  the  claimants.  Rule  2  prescribes  that 
upon  the  location  of  any  section  of.  the  line  of  route  of  its  road, 
not  exceeding  twenty  miles  in  length,  the  company  must  iile 
with  the  register  of  the  land  district  in  which  said  section  of 
the  road,  or  greater  portion  thereof,  is  located,  a  map  for  the 
approval  of  the  Secretary  of  the  Interior,  showing  the  termini 
of  such  portion  of  the  road,  its  length,  and  its  route  over  the 
public  lands,  according  to  the  public  surveys.  The  map  must 
be  filed  within  twelve  months  after  the  location  of  such  portion 
of  the  road,  if  located  upon  surveyed  lands,  and,  if  upon  nn- 
«urveyed  lands,  within  twelve  months  after  the  survqr  thereof. 
This,  too,  is  directory,  and  a  condition  on  which  the  department 
will  act.  Rule  3  prescribes  what  acta  are  required  before  it 
will  consider  the  location  as  fixed,  as  between  the  claimant  and 
the  government,  and  other  claimants  from  the  government. 
Rule  4 :  "Should  the  company  desire  to  construct  its  road  over 
lands  prior  to  their  survey,  it  must  file,  in  manner  as  hereto- 
fore indicated,  a  nap  of  its  surveyed  route,  without  waiting 
until  the  lands  are  surveyed,  and,  upon  approval  thereof,  may 
proceed  with  construction;  but,  immediately  on  survey  of  the 
lands  over  which  the  road  passes,  the  company  must  also  file 
ft  map  showing  the  line  of  route  of  its  road  over  such  lands,  in 
order  that  the  proper  notes  and  records  for  the  protection  of  its 
rights  may  be  made."  As  this  provision  was  fully  and  volun- 
tarily acted  upon  and  complied  with  by  both  companies  in  their 
dealing  with  the  government,  by  each  making  a  plat  showing 
its  line  of  route,  obtaining  it  to  be  approved  by  the  Secretary  of 
the  Interior,  and  filing  it  in  the  United  States  land  office,  per- 
haps nothing  more  need  be  here  said  of  the  right  of  the  interior 
department  to  make  this  or  any  of  these  rules.     Yet  its  valid- 
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ity  is  drawn  in  question  by  the  findinga  of  the  court  below,  as 
being  without  authority.  A  grant  shall  be  conetrued  most  fa- 
vorably to  the  government.  In  such  case  the  government  ie 
-deprived  of  no  power  by  implication.  The  question  of  its 
power  to  prescribe  rules  is  not  bo  much  by  what  authority  does 
the  land  department  exercise  this  right,  but  rather  how,  if  at 
«11,  has  its  exercise  be^n  denied.  As  we  have  seen,  it  is  proper 
and  necessarr  that  the  govemmrat  shall  always  be  apprised  of 
the  limits  of  an  adverse  right,  or  claim  of  right,  and  to  this 
end  it  is  proper  that  its  construction  of  the  law,  as  well  as  the 
conditions  and  limitations  of  its  own  acts  of  consent  and  ap- 
proval, should  be  distinctly  known.  That,  as  I  understand  this 
rule,  is  precisely  what  it  does.  I  do  not  concur  with  the  court 
in  Oregon  in  case  of  United  States  v,  Chaplin,  31  Fed.  892,  in 
vhich  rule  4  ia  held  to  be  without  authority  and  void.  It 
is  precisely  such  apparent  abuses  of  the  privileges,  under  the 
-act  of  March  3,  1875,  ae  are  there  alleged  (and  by  the  demurrer 
Admitted),  which  made  such  precautions  on  the  part  of  tiie  gov- 
ernment necessary.  Those  rules  do  not  protend  to  create  ri^ts, 
nor  to  deny  rights  granted  by  Congress,  but  in  this  instance, 
at  least,  by  exercise  of  a  reserved  and  commonly  exercised 
right  of  judgment,  to  put  upon  the  completed  compact  the  con- 
struction of  the  government.  Such  construction  is  the  light  by 
which  the  acts  of  the  department  are  to  be  construed  and  un- 
derstood. Beference  to  this  right,  in  the  head  of  the  land  de- 
partment, is  clearly  implied  in  the  act  of  Congress  of  March 
S,  1S75,  in  requiring  acts  making  certain  the  claim  of  companies 
to  be  done  subject  to  approval  of  the  Secretary  of  the  Interior. 
The  rule  is  in  the  spirit  of  the  law,  and  I  think  the  court  should 
not  have  pronounced  it  void,  as  for  want  of  authority  in  tiie 
head  of  the  land  department  to  make  it;  in  other  words,  I 
think  he  had  such  authority. 

Rule  5.  "Any  variation  within  the  limits  of  one  hundred 
feet  from  the  center  line  of  the  road,  as  located,  will  not  be 
construed  as  a  deviation  from  such  line;  but  where,  upon  con- 
struction, it  is  found  necessary  to  transgress  such  limits,  in 
which  the  company  has  right  of  way,  the  company  must  at  once 
file  an  amended  map  of  right  of  way  for  approval."  It  ia 
Plough  to  say  that  a  plat  firing  the  location  of  each  line  was 
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necessary,  under  the  act  and  rules ;  that  in  view  of  that  necea- 
eity,  and  for  the  expresB  purpose  of  complying  with  the  act, 
and  aim  with  aueh  rules,  a  plat  was  made  by  each  company, 
presented  to  the  Secretary  of  the  Interior  for  his  approval,  an3 
by  him  accepted  and  approved,  and  filed  by  the  company  in  the 
<rffiee  of  the  register  of  the  proper  United  States  land  ofiice. 
These  plats  were  eo  made,  approved,  and  filed  for  the  eipreaa 
purpose  of  fixing  the  respective  lines,  and  such  lines  were  there, 
by  fixed,  and  made  definite  and  certain.  There  can,  I  think,  be 
no  question  of  that.  By  rule  5,  the  government  declared 
that  one  condition  of  its  approval  was  that  each  party  should 
be  confined  within  one  hundred  feet  of  the  center  line  bo  drawn. 
Both  parties,  and  also  the  government,  acted  in  view  of  the  same 
statute  and  rules  of  the  department.  The  plat  of  the  plaintiff, 
being  subsequent  to  that  of  the  defendant,  was  rightfully  made 
to  cover  the  route  which  the  defendant  did  not  follow  or  touch; 
and  such  line,  followed  and  appropriated  by  the  plaintiff,  la  the 
identical  line  here  in  question.  The  pl^tiff's  selection  wa» 
confirmed  to  it  by  the  Secretary  of  the  Interior,  and  the  plaintiff 
became  and  was  the  owner  of  the  right  of  way  marked  on  the 
several  plats  line  "C."  But  defendant  avers  that  its  line  aa 
platted  and  approved  was  made,  by  its  own  mistake,  to  cover  the 
wrong  line,  and  that  it  really  meant  to  take  the  line  covered  by 
the  plaintiff's  route;  that  it  surveyed  three  lines — one  marked 
on  the  plat  appended  to  its  answer,  and  corresponding  with  the 
foregoing  plat,  as  line  "A,"  running  south  of  the  line  in  con- 
troversy ftbout  eight  hundred  feet;  one  marked  on  said  plats 
line  "B,"  and  south  of  the  plaintiff's  line  about  five  hundred 
feet;  and  one  marked  "C,"  which  was  the  same  as  that  selected 
by  the  plaintiff;  and  ths.t  by  mistake  of  its  engineer  or  maker 
of  the  plat  line  "B"  was  chosen  instead  of  line  "G";  and  claims 
the  right  to  correct  its  location,  by  changing  its  route  from 
"B"  to  "C."  There  is  no  allegation  or  pretense  that  the  plain- 
tiff had  anything  to  do  with  the  defendant's  plat,  or  with  its 
selection  or  claim  of  lines,  or  that  the  land  department  ever 
had  any  information  on  the  subject.  Neither  was  the  United 
States,  or  any  olficer  of  the  United  States,  a  party  to  this  action, 
except  that  involved  in  its  approval  by  the  Secretary  of  the  In- 
terior ;  nor  has  there  been  any  attempt  to  amend  the  def  oidanf  ■ 
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nap  of  location.  "No  individual  can  call  in  question  the  va- 
lidity of  the  proceedings  by  which  precision  is  thus  given  to  the 
title  where  the  tTnited  States  are  satisfied  with  them."  (ScAuIen* 
berg  V.  Harriman,  SI  Wall.  63.) 

Granting  that  the  defendant  did  not  in  fact  locate  on  the 
line  which  it  meant  to  locate  upon,  still,  under  the  laws  of  Con- 
igress,  the  rules  of  the  department,  on  which  all  parties  acted, 
the  rights  so  acquired  by  the  plaintiff  cannot  be  thus  set  aside. 
Its  rights  were  no  longer  inchoate,  but  had  become  fixed  and 
Tested,  and  could  not  be  devested  but  by  its  own  act,  or  by 
lapse  of  time.  To  do  so  would  be  merely  to  take  the  plaintiff's 
property  without  compensation.  Were  this  a  canyon  or  pass, 
where  it  were  necessary  that  both  roads  should  run  over  the 
«Bme  ground,  there  are  provisions  nnder  which  both  roads  might 
1)6  permitted  to  occupy  it.  But  this  is  not  such  a  caae,  nor  have 
those  means  been  attempted.  Yet  the  court  below  adjudged 
that  line  "C"  was  the  true  line  of  the  defendant,  and  that  the 
right  of  way  over  the  line  in  question  belonged  exclusively  to 
the  defendant  This  was  error.  But  defendant  still  insists 
that,  granting  the  right  of  way  to  be  in  the  plaintiff,  stiU  the 
plaintiff  was  guilty  of  laches  in  not  apprising  the  defendant  of 
its  claim  before  the  work  was  done,  and  that,  therefore,  the 
plaintiff  is  estopped.  The  court  below  so  holds.  We  think  thp 
-court  in  this  was  also  in  error.  From  the  situation  of  the  case 
an  estoppel  does  not  arise.  The  defendant  is  presumed  to  know 
its  own  route;  having  itself  surveyed  the  middle  route,  made  its 
own  plat,  and  procured  that  plat  to  be  approved  and  filed  in  the 
United  States  land  office,  as  a  notice  to  all  others.  But  had  it 
been  made  by  another,  if  the  defendant  did  not  know  what  it 
■contained,  it  might  have  known  it  by  very  slight  diligence. 
Again,  the  plat  was  a  public  record  in  the  land  ofiice,  in  the  vi- 
■cinity  of  this  work;  and  it  is  hardly  conceivable  that  the  defend- 
ant should  not  have  referred  to  its  own  plat  in  so  important  a 
matter  as  building  a  railroad.  But  it  appears  that  before  any 
part  of  this  work  on  the  disputed  line  was  performed,  and  on 
the  eleventh  day  of  July,  the  defendant's  chief  engineer  served 
upon  the  plaintiff  a  notice  that  the  defendant  proposed  to  pro- 
ceed with  the  construction  of  its  road  according  to  its  own  plat; 
to  which  the  plaintiff  replied,  referring  to  the  plaintiff's  maps. 
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and  warning  the  defendant  "to  dedst  from  occupying  any  part 
of  the  plaintiff's  line,  as  the  same  is  staked  out  and  surveyed, 
and  as  shown  by  its  maps  now  on  file."  This,  with  the  tacts 
above  mentioned,  was  certainly  sufficient  to  call  attention  to  the- 
record  of  the  location,  and  to  repel  any  presumption  of  laches 
on  the  part  of  the  plaintiff  from  mere  silence  or  inaction.  The 
plaintiff  is  not  estopped  in  sucli  case  from  asserting  its  claim  to- 
its  own  right  of  way. 

There  are  other  errors  assigned,  but,  from  the  Tiew  I  take  of 
the  foregoing,  it  is  unnecessary  to  review  them.  It  is  claimed 
by  a  majority  of  the  court  that  this  judgment  may  be  modified' 
so  as  to  avoid  the  error  in  &e  rulings,  findings,  and  judgment 
in  the  court  below ;  by  denying  the  injunction  prayed  for ;  and 
leaving  all  questions  of  the  right  of  the  plaintiff  to  the  owneiv 
ship  of  the  right  of  way  to  be  determined  in  another  action. 
But  that  cannot  be  done.  This  court  has  jurisdiction  of  th» 
action  for  that  purpose  vrith  the  others,  and  the  plaintiff  de- 
mands an  adjudication  of  its  rights  in  this  action.  It  is  not 
competent  for  the  court  to  deny  such  determination,  nor  wa» 
the  case  tried  with  such  end  in  view.  The  judgment  in  the  court 
below  should  be  reversed  and  the  case  remanded. 


WOOLEY  y.  '^ATKINS. 

[22  Ptto.  102.] 

CaiMIRAL  Omamizatiow. — Orders,  organiutiona,  aMOciations,  or  by 
whatever  name  called,  which  t«aeh,  advise,  coimeel,  encourage, 
or  practice  the  commiasion  of  crimeB  forbidden  hj  law,  are  crim- 
inal organizations. 

OVEBT  Acts  or  Membrbs. — To  become  and  continue  to  be  members 
of  such  organizations  are  such  overt  acts  of  recognition  and 
participation  as  make  them  particeps  eriminia,  and  as  guiltj  in 
contemplation  of  law  aa  though  tbej  activelj  engaged  in  pro* 
moting  their  unlawful  objects  and  purposes, 

Oboakizatiom  of  TesBiTORV— Power  Cokfebred.— The  organic  act 
confers  concurrent  power  upon  tbe  territorial  assemblj  of  Idaho, 
to  prescribe  tbe  qualificationa  and  diaabilitiea  of  vi>ter8  of  th« 
territory,  and  to  provide  a  mode  bj  which  those  qualiflcatioiia 
may  be  ascertained. 
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Act  or  Conqbesb-— Quaxificatiohs  or  Electobs. — The  act  of 
Congress  of  March  22,  1882,  touching  the  qualiflcstionB  of 
electors  in  the  territories,  does  not  repeal  sectioni  ISSl  and  1860 
ot  the  organic  acts,  which  give  the  territorial  legiBlnture  power 
to  prescribe  the  qualifications  of  electors  of  the  territory. 

Tebritobiai.  Statute  hot  Rbpuonant  to  Constitution  of  Uritsi* 
Btateb. — Th«  territorial  statute  of  February  3,  1885,  which 
pi-escribes  the  qualifications  of  voters  of  the  territory  and  pro- 
vides that  those  qualiflcstions  may  be  ascertained  by  the  oath 
of  the  electors,  ia  not  repugnaat  to  the  constitution  of  the  United 
States.  (/nni«  p.  Bolton,  anU,  p.  442,  17  Pac.  2d4,  affirmed.), 
(Syllabus  by  the  court.) 

APPKAL  from  DiBtrict  Court,  Biogbam  County. 

This  is  an  appeal  by  H.  S.  Wooley  from  a  judgment  rendereil 
against  bim  on  the  sixteenth  day  of  October,  1888,  in  Bingham 
county,  by  the  district  court  of  the  third  judicial  district  of  the 
territory  of  Idaho,  dieToissing  hia  complaint  and  application  for 
a  writ  of  mandamus  againBt  0.  N.  WatkinB,  regifltrar  of  voters 
in  Paris  precinct,  Bear  Lake  county,  to  compel  him  to  register 
bis  name  in  the  list  of  voters  of  that  precinct.  On  the  fifth  day 
of  October.  1888,  the  relator  filed  his  petition,  wherein  he  avers 
"that  he  is  a  male  inhabitant  and  native-bom  citizen  of  the 
United  States,  over  the  age  of  twenty-one  years ;  that  he  has  re- 
sided in  Bear  Lake  county,  territory  of  Idaho,  for  ten  years  last 
past,  and  still  resides  there;  that  he  is  entitled  to  vote  at  any 
election  for  delegate  to  Congress,  and  for  territorial,  county,  and 
precinct  officers  in  said  territory ;  that  he  is  nnt  under  guardian- 
ship, non  compos  mentis,  or  insane;  that  he  hsa  not  been  con- 
victed of  treason,  felony,  or  bribery  in  this  territory,  nor  iu  any 
other  territory  or  state  in  the  Union;  that  he  is  not  a  bigamist 
or  polygamist;  ^at  he  does  not  teach,  advise,  counsel,  or  encour- 
age any  person  or  persons  to  become  bigamists  or  polygamists, 
or  to  commit  any  other  crime  defined  by  law,  or  to  enter  into 
what  is  known  as  'plural'  or  'celestial'  marriage;  that  he  is  not 
a  member  of  any  order,  organization,  or  association  which 
teaches,  advises,  or  encourages  its  members  or  devotees,  or  any 
other  persons,  to  commit  the  crime  of  bigamy  or  polygamy,  or 
any  other  crime  defined  by  law,  either  aa  a  rite  or  ceremony  of 
any  order,  organization,  or  association,  or  otherwise ;  that  C.  M. 
Watkins  is,  and  at  ail  times  herein  mentioned  has  been,  the  duly 
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appointed  and  acting  registrar  of  Paris  precinct,  Bear  Lake 
county,  Idaho  tern'ory ;  that  on  the  twenty-ninth  day  of  Sep- 
tember, 1888,  between  the  honrs  of  9  o'clock  A.  M.,  and  5  o'clock 
P.  M.  (that  being  the  time  designated  by  said  registrar  for  that 
purpose),  he  appeared  before  the  said  registrar  at  the  place  ap- 
pointed by  him  for  the  r^stration  of  voters,  and  then  and 
there  offered  to  take  and  subscribe  the  oath  prescribed  by  law, 
and  known  &a  the  'elector's  oath,'  answer  all  questions,  give  all 
the  information  under  his  control,  take  all  the  oaths,  and  do  all 
other  acts  and  things  required  of  him  by  law,  and  theft  and  there 
demanded  of  said  registrar  to  register  his  name  as  a  voter,  as  re. 
quired  by  law ;  that  the  said  registrar,  in  violation  of  hia  duty, 
rejected  his  name,  and  refused  to  enter  it  upon  the  election  reg- 
ister, as  required  by  law;  that  he  has  been  for  more  than  ten 
years  continuously  a  resident  of  the  said  Paris  precinct,  and  en- 
titled to  registration  therein,  and  that  Ids  name  has  not  been 
entered  upon  the  election  register  in  said  precinct  or  elsewhere; 
and  prays  that  a  writ  of  mandamua  may  be  issued,  directed  to 
the  said  C.  N.  Watkins,  registrar  as  aforesaid,  commanding  him 
to  register  his  name  in  the  manner  prescribed  by  law," 

Upon  the  presentation  of  this  petition  the  court  granted  an 
alternative  writ  of  mandamus,  directed  to  the  said  respondent, 
returnable  on  the  tenth  day  of  October,  1888,  On  the  return- 
day  of  the  writ  the  respondent  filed  an  answer  admitting  certain 
facts  alleged  in  the  petition,  and  denying  others,  as  follows: 
"The  defendant  admits  all  the  facts  set  forth  in  the  petition,  «- 
cept  Ihat  it  is  denied  that  he  is  an  elector  of  the  territory  of 
Idaho,  for  the  following  reasons,  and  none  others ;  That  the  oaid 
petitioner  is  a  member  of  what  is  known  as  the  'Mormon  church 
in  Idaho,'  which  organization  teaches,  advises,  counsels  and  en- 
courages its  members  to  commit  the  crime  of  polygamy,  and 
other  crimes  defined  by  law,  as  a  duty  arising  or  resulting  from 
membership  in  such  organization,  and  which  practices  bigamy  or 
polygamy  as  a  doctrinal  rite  of  such  organization."  On  the 
aforesaid  return-day  one  H.  M.  Bennett  filed  his  petition,  pray- 
ing the  court  to  allow  him  to  intervene  on  behalf  of  the  public 
or  people  of  the  territory  in  said  proceeding,  and  to  become  a 
codefendant,  for  the  reasons  stated  in  bis  petition,  which  are  as 
follows:  "That  said  action  is  prosecuted  for  the  purpose  of 
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procuring  a  judgment  of  this  court  upon  certain  qneBtiou?  in 
whicli  said  petitioner  is  deeply  interested;  that  his  interest  in 
said  questions  is  adverse  to  the  interests,  desires,  and  wishes  of 
both  plaintiff  and  defendant;  that  the  issue  therein  is  only  col- 
orable; that  said  action  is  coUusively  brought  Bnd  prosecuted; 
that  the  defendant  did  the  acts  complained  of  by  and  with  the 
advice  and  procnrement  of  the  agents  and  leaders  of  the  Mormon 
chnrch;  that  the  counsel  for  the  plaintiff,  and  those  interested 
■with  him,  have  either  prepared  or  advised  the  preparation  of  the 
pleadings;  that  by  the  laws  of  thia  territory  every  member  of  an 
organization  that  practices  or  encourages  the  practice  of  crime 
emong  its  members,  or  other  personB,  is  ineligible  to  register, 
vote,  or  hold  office;  that  within  thia  territory  there  are  many 
members  of  what  is  known  as  the  "Mormon  church' ;  that  it  is  an 
organization  that,  among  other  things,  encourages  the  practice 
of  bigamy  among  its  members ;  that  the  plaintiff  and  defendant^ 
and  their  attorneys,  are  members  of  the  said  Mormon  church; 
that  plaintiff's  attorneys  are  not  employed  by  plaintiff,  but  are 
retained  and  employed  by  the  agents  and  representatives  of  the 
said  Mormon  church ;  that  this  action  is  collusively  brought  to 
procure  a  judgment  of  this  court  that  will  aid  the  leaders  of  said 
church  in  scouring  the  registration  of  its  members  in  violation  of 
law;  that  said  action  is  brought  in  such  way  that  the  agents, 
leaders,  and  representatives  of  said  church  may  control  both  the 
prosecution  and  defense,  and  thereby  prevent  the  examination 
and  cross^samination  of  witnesses  and  parties  further  than  they 
desire;  that  the  Mormon  chnrch,  acting  through  ita  agents  and 
leaders,  has  controlled  and  directed  every  step  in  this  matter  on 
both  sides,  from  the  inception  to  the  present  time,  and  intend  to 
continue  such  control ;  that  defendant,  before  refusing  to  regis- 
ter the  plaintiff,  registered  a  large  number  of. Mormons  upon  the 
aame  showing  made  by  the  plaintiff,  and  that  he  would  have  reg. 
istered  the  plaintiff  in  like  manner  if  he  had  not  been  by  those 
interested  with  the  plaintiff  influenced  not  to  do  so,  in  order  to 
bring  this  matter  into  court  for  the  purpose  hereinbefore  stated," 
Upon  ttie  presentation  and  filing  of  this  petition,  and  by  the  con- 
sent of  the  relator  and  respondent,  H.  M.  Bennett,  the  petitioner, 
was  by  order  of  the  court  permitted  to  become  a  party  respond- 
ent, and  to  show  cause,  if  any  there  wen^  why  the  writ  of  man- 
Idaho,  Vol.  2—38 
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damw  prayed  for  by  the  relator  should  not  be  issued.  In  pup. 
BUflnce  of  this  order  the  eaid  Bennett  filed  an  ansirer  on  the 
same  day,  wherein  he  denies  the  relator's  ri^t  to  the  reliet 
prayed  for  on  two  grounds:  "1.  That  the  relator  is  not  a  quali- 
fied elector  of  Bear  Lake  county,  Idaho,  or  of  any  county  of  this 
territory;  and  2.  That  he  is  a  member  of  what  is  known  as  th& 
'Church  of  Jesus  Christ  of  Latter  Day  Saints,'  commonly  called 
the  'Mormon  church';  that  eaid  church  is  an  organization  which 
teaches,  advises,  counsels  and  enconrages  its  members  to  com- 
mit the  crime  of  bigamy,  polygamy,  and  other  crimes  defined  hj 
law,  as  a  duty  arising  or  resulting  from  membership  in  that  or- 
ganizatioD,  and  that  practices  bigamy,  polygamy  or  plural  or  ce. 
lestial  marriage  as  a  doctrinal  rite  of  such  organization,  and 
prays  that  the  proceedings  be  dismissed,"  etc.  The  case  wa» 
tried  by  the  court  below  without  a  jury,  upon  the  issues  made  by 
the  aforesaid  pleadings,  and  upon  the  evidence  introduced  by  the 
relator  and  respondents  respectivdy.  Upon  the  issues  and 
proofs  so  made  and  given  the  leejmed  judge  who  presided  at  the 
trial,  upon  his  findings  of  fact  and  conclusions  of  law,  dffliied  tiie 
writ,  and  entered  judgmait  against  the  relator,  with  costs.  From 
this  judgment  the  r^tor  appealed,  and  brings  the  record  here 
for  review. 

Sheeka  &  Eawlina,  for  Appellant. 

A  person  who  withdraws  from  a  church  does  not  costinae  s 
member  of  it  simply  because  he  holds  the  eame  religious  faith 
and  tenets  with  the  members  of  that  church.  (8  Waifs  Actions, 
and  Defenses,  857;  luucas  v.  Case,  9  Bush,  397;  Qroesbeeck  v. 
Dunscomb,  41  How.  Pr.  302;  Den  v.  Bolton,  13  N.  J.  I*  206; 
Bovidin  V.  A  lexander,  15  Wall.  131.)  The  statute,  being  so  coo- 
Btrued  as  to  disfrajtchise  a  person  for  past  conduct  or  relations, 
and  by  requiring  him,  as  a  condition  of  the  right  to  vote  or  hold 
any  ofiice,  to  establish  his  innocence  of  such  past  conduct  or  rela- 
tion by  means  of  an  expurgatory  test  oath,  is  clearly  in  violation 
of  the  provisions  of  the  constitution  forbidding  hills  of  attainder 
and  ex  post  facto  laws,  and  that  no  person  shall  be  required  to  be 
a  witness  against  himself.  {Cummings  v.  State  of  Missouri,  4 
Wall  277 ;  Ex  parte  Garland,  i  Wall.  333 ;  Pierce  v.  Carskadon, 
16  Wall.  234,  239.)     If  a  person  is  to  be  disfranchised  becauw 
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guilty  of  some  paat  conduct  or  relation,  his  guilt  must  be  first 
judicially  ascertained.  The  right  of  suffrage,  when  granted, 
will  be  protected.  He  who  has  it  can  only  be  deprived  of  it  by 
due  process  of  law.  (Minor  v.  Bapperseti,  31  Wall.  17^;  Hu- 
6er  V.  Reily,  53  Pa.  St.  112 ;  Qottclieus  v.  Matthewson,  61  N.  T. 
420;  Green  v.  Shumway.  39  N.  Y.  418.)  ; 

B.  Z.  Johnson,  Attorn^  General,  and  Smith  &  Smith,  for 
Be^randenta. 

The  right  of  suffrage  is  purely  conventional,  and  is  gmnted  or 
withheld  according  to  the  legislative  will.  (Anderson  v.  Bale«r, 
Bright.  Elect  Cas.  27.)  A  test  oath  may  be  prescribed  to  be 
taken  in  order  to  ascertain  if  the  party  offering  to  register  or 
vote  possesses  the  qualifications  prescribed  by  law  to  entitle  him 
to  vote.  {Blair  v.  Ridgely,  Bright.  Elect.  Cas.  83 ;  Innia  v.  Bol- 
ton, ante,  p.  442,  17  Pac.  264.)  Society  must  possess  this 
power  as  a  means  of  self-preservation,  and  it  may  disfranchise 
persons,  or  prevent  them  from  holding  office,  on  account  of  the 
belief  they  may  entertain  upon  a  gifen  subject.  (Clawson  v. 
UnUed  States,  114  TJ.  S.  447,  6  Sup.  Ct.  Eep.  949.)  -  This 
statute  does  not  violate  the  first  amendment  to  the  constitution. 
It  is  in  the  power  of  the  legislature  to  prohibit  criminal  practice, 
even  if  performed  in  the  name  of  religion,  by  imposing  penal- 
tiea  or  disabilities.  (ReynoW  Case^  98  V.  S.  145;  Cooley  on 
Torta,  33.)     . 

WEIR,  C.  J.  (After  Stating  the  Facta.)— The  argument  of 
this  case  at  bar  took  a  wide  range,  but  the  re^  questions  in- 
volved lie  in  a  narrow  compass.  They  may  be  briefly  stated  ia 
the  following  order:  1.  Was  the  relator,  at  the  time  he  dew 
manded  and  was  refused  registration,  a  member  of  any  order, 
organization,  or  association,  and,  if  so,  does  that  order,  organ-' 
ization,  or  association  teach,  advise,  counsel  or  encourage  its 
members,  devotees  or  other  persons  to  commit  the  crime  of  big^ 
amy  or  polygamy,  or  any  other  crime  forbidden  by  law,  as  & 
duty  arising  from  membership  in  such  order,  organization,  or 
association?  2.  Has  the  territorial  legislature  the  power  to 
l^slate  upon  the  subject  of  the  elective  franchise,  and  pre- 
scribe the  qualificationB  of  voters  of  the  territory,  and  to  declare 
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by  statute  that  these  qualifications  shall  be  verified  by  the  oath 
of  the  elector?  3.  If  so,  did  that  legislative  body  exceed  its 
power  aud  infringe  upon  any  of  the  provJBionB  of  the  constitu- 
tion of  the  United  States  in  the  exercise  of  that  power  ? 

The  relator  and  respondents  disposed  of  one  of  the  questions 
of  fact  involved  in  the  first  proposition  by  a  stipulation  in  writ- 
ing, which  was  given  in  evidence  upon  the  trial  below.  This 
stipulation  is  expressed  in  these  words:  "In  this  cause  the  fol- 
lowing facte  are  agreed  to:  That  the  plaintiff  is  a  native-bom 
citizen  of  the  United  States,  over  twenty-one  years  of  age,  and 
has  resided  in  Bear  Lake  county  and  Paris  precinct  for  ten 
years;  that  he  is  not  under  guardianship,  non  compos  mentit, 
or  insane,  and  that  he  has  never  been  convicted  of  felony,  bri- 
bery, or  treason ;  that  he  is  not  a  bigamist  or  polygamist ;  that  he 
does  not  teach,  advise,  counsel  or  encourage  persona  to  commit 
the  crime  of  bigamy  or  polygamy,  or  any  other  crime  defined  by 
law,  or  to  enter  into  the  relation  known  as  the  'plural'  or 
'celestial'  marriage,  unless  he  does  so  by  the  bare  fact  that  he 
is  a  member  of  the  Mormon  church ;  that  he  is  a  member  of  what 
is  known  as  the  'Utah/  or  r^;ular,  branch  of  the  Mormon 
church,  as  distuiguished  from  the  reorganized,  or  'Josephite,* 
branch  of  said  church."  By  this  agreement  the  fact  is  ad- 
mitted that  the  relator  was,  at  the  time  he  applied  for  and  was 
refused  registration,  a  member  of  an  order,  or  organization,  or 
association,  known  as  the  "Utah,"  or  regular,  branch  of  the  Mor- 
mon church.  And  the  learned  judge  before  whom  the  case  was 
tried  found  from  the  evidence  before  him  the  fact  that  the  or- 
der, organization,  or  association  known  as  the  "Utah,"  or  regu- 
lar, branch  of  the  Mormon  church,  of  which  the  relator,  by  the 
agreement  above  recited,  admits  that  he  is  a  member,  teaches,  ad- 
vises, connsds  and  encourages  its  members,  devotees  and  others 
to  commit  the  crime  of  bigamy  or  polygamy,  as  a  duty  arising  or 
resulting  from  membership  in  said  order,  organization,  or  asso- 
ciation. From  a  careful  review  of  the  evidence  recited  by  the 
judge  in  his  findings  we  think  it  is  amply  sufficient  to  sustain 
his  conclusions  of  fact  on  this  point. 

The  consideration  of  the  second  proposition  requires  an  ex- 
amination of  the  scope  of  the  legislative  power  given  by  Congress 
to   the   legislative  asaembly  of   the   territory  of   Idaho.    This 
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power  is  embraced  in  tlie  organic  act,  and  is  to  be  found  ia  seo- 
tions  1851  and  1860  of  the  Revised  Statutes  of  the  United 
States.  Section  1851  provides  that  "the  legislative  power  of 
every  territory  ahall  extend  to  all  rightful  subjects  of  legisla- 
tion not  inconsistent  with  the  laws  and '  coiiBtitution  of  the 
United  States."  Section  1860  declares  that  "at  all  eubseqnent 
elections,  however,  in  any  territory  hereafter  organized  by 
Congress,  ae  well  as  at  all  elections  in  territories  alr^y  organ* 
ized,  the  qualifications  of  voters  and  of  holding  office  shall  be 
Bueh  as  may  be  preecribed  by  the  legislative  assembly  of  each 
territory,  subject,  nevertiieless,  to  the  following  reetrictionB, 
....  namely:  1.  The  right  of  suffrage  and  of  holding  <^ce 
shall  be  exercised  only  by  citizens  of  the  United  States  above 
the  age  of  twenty-one  years,  and  by  those  above  that  age  who 
have  declared  on  oath,  before  a  competent  court  of  record,  their 
intention  to  become  such,  and  have  taken  an  oath  to  support  fbo 
constitution  and  government  of  the  United  Statee,  2.  There 
shall  be  no  denial  of  the  elective  franchise,  or  of  holding  ofiSce, 
to  a  citizen  on  account  of  race,  color,  or  previous  condition  of 
servitude.  3.  No  officer,  soldier,  seaman,  mariner,  or  other  per- 
son in  the  army  or  Da.vy,  or  attached  to  troops  in  the  service  of 
the  United  States,  shall  be  allowed  to  vote  in  any  territory  by 
reason  of  being  on  service  therein,  unless  such  territory  is,  and 
has  been  for  the  period  of  six  months,  his  permanent  domicile. 
4.  No  person  belonging  to  the  army  or  navy  shall  be  elected  to 
or  hold  any  civil  office  or  appointment  in  any  territory,"  except 
officers  of  the  army  on  the  retired  list.  That  these  sections  of 
the  organic  act  confer  upon  the  territorial  assembly  of  Idaho 
the  power  to  legislate  upon  the  question  of  suffrage,  and  to  pre- 
scribe the  qualifications  of  voters  in  the  territory,  subject  to  the 
conditions  and  restrictions  contained  in  said  act,  is,  we  think, 
very  plain;  too  plain,  indeed,  to  admit  of  argument.  But  it  is 
contended  by  the  learned  counsel  for  the  appellant  that>  if  they 
do  confer  such  power.  Congress  afterward,  by  the  act  of  March 
28,  1882,  having  assumed  to  legislate  upon  the  same  subject, 
thereby  withdrew  or  revoked  that  power,  and  that  the  territorial 
statute  in  question,  having  been  passed  after  that  withdrawal  or 
revocation,  is  void  for  want  of  authority  in  the  territorial  as- 
sembly to  paea  it.     This  theory  of  interpretation  is,  in  effect, 
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that  Congress,  by  the  act  referred  to,  repealed  tiiose  provisioiM 
of  the  organio  act  above  recited,  vhich  confer  power  upon  the 
territoriaL  legielatnre  to  prescribe  the  qiulifications  and  dieabil- 
itiea  of  votera  of  the  territory.  This  view  may  commend  itself 
for  ingenuity,  but  cannot  be  recognized  as  aonnd.  It  is  not  a 
correct  construction  of  the  atatntes  referred  to.  If  Congress  in. 
tended  that  act  to  have  any  such  effect,  it  would  have  bo  de- 
chired  by  expi^s  terms,  and  would  not  have  left  its  intention  to 
inference.  Repeal  by  inference  or  implication  is  not  favored  in 
the  law.  It  is  held  to  oocur  only  where  different  statutes  cover 
the  same  ground,  and  there  is  a  clear  and  irreconcilable  con- 
flict between  the  earlier  and  the  later.  {Board  v.  Coal  Co.,  93 
U.  S.  619;  Movius  v.  Arthur,  95  T7.  9.  144;  Arthur  v.  Homer, 
96  TJ.  S.  137;  Chew  Heong  v.  United  States,  112  V.  3.  636,  6 
Sup.  Ct  Bep.  S55.)  A  careful  reading  and  comparison  of  the 
provisions'  of  the  act  of  Congress  of  March  SS,  1882,  and  those 
of  the  act  of  the  territorial  assembly  of  F*ruary  3,  1885,  which 
bear  upon  this  subject,  fail  to  develop  such  a  clear  and  irrecon- 
cilable conflict  between  them  aB  brings  them  within  the  rule 
above  stated;  but,  on  the  contrary,  plainly  shows  that  the  power 
conferred  by  Congrees  npon  the  territorial  assembly  to  prescribe 
the  qualifications  and  disabilities  of  voters  in  the  territory  is 
not  absolute,  and  exclusive  of  the  power  of  Congress  to  legislate 
upon  the  same  subject,  but  is  concurroit,  and  must  be  exercised 
subject  to  the  constitutional  limitations  and  restrictions  imposed 
by  Congress  in  the  organic  act. 

The  question  involved  in  the  third  proposition  is  more  diffi- 
cult, and  its  solution  requires  careful  thought.  It  is  cont^ded 
that  those  parts  of  the  act  of  the  territorial  legislature  whidi 
prescribe  ihe  qualifications  of  ejectors  of  the  territory,  and 
which  require  those  qualifications  to  be  verified  by  the  oath  of 
the  elector,  are  in  conflict  with  those  provisions  of  the  constitu- 
tion of  the  United  States  which  declare  (1)  that  Congress  shall 
make  no  law  respecting  an  establishment  of  religion,  or  prohibit, 
ing  the  free  exercise  thereof;  (2)  that  no  religious  test  shall  be. 
required  as  a  qualification  to  any  office  of  trust  under  the 
United  States :  (3)  that  no  bill  of  attainder  or  ex  post  facto  law 
shall  be  passed ;  and  (4)  that  no  person  shall  be  deprived  of  life, 
liberty,  or  property  vrithout  due  process  of  law.    Those  parts 
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of  the  territorial  statute  objected  to  as  obnoxious  to  these  pro- 
Tisions  read  an  follows :  "No  person  who  ia  a  bigamist  or  polyga- 
miet,  OF  who  teaches,  advises,  coTmaels,  or  encouragefl  any  per- 
•on  or  per>onB  to  become  bigamists  or  polygamiets,  or  to  com- 
mit any  other  crime  defined  by  law,  or  to  enter  into  what  is 
known  as  'jilural'  or  ^celestial'  marriage,  or  who  is  a  member  of 
any  order,  organization,  or  association  which  teaches,  advises, 
coansels,  or  enconrages  its  membera  or  devotees,  or  any  other  per- 
Bons,  to  commit  the  crime  of  bigamy  or  polygamy,  or  any  other 
crime  defined  by  law,  either  as  a  rite  or  ceremony  of  such  order, 
organization,  or  association,  or  otherwise,  is  permitted  to  vote 
ftt  any  election,  or  to  hold  any  position  or  office  of  honor,  trust, 
or  profit  within  this  territory."  (Hev.  Stats.  1887,  hoc.  501.) 
That  part  of  the  oath  which  the  elector  is  required  to  taVe  to  ver- 
ify that  he  ia  not  within  the  scope  of  any  of  these  disabilities  is 
as  follows :  "I  do  swear  that  I  am  not  a  bigamist  or  polypfamist ; 
thnt  I  am  not  a  member  of  any  order,  organization,  or  associa- 
tion which  teaches,  advises,  counsels,  or  encourages  its  mem- 
bers, devotees,  or  any  other  persons  to  commit  the  crime  of  big- 
amy or  polygamy,  or  any  other  crime  defined  by  law,  as  a  duty 
arising  or  resulting  from  membership  in  such  order,  organiza- 
tion, or  association,  or  which  practices  bigamy  or  polygamy,  or 
plural  or  celestial  marriage,  a«  a  doctrinal  rite  of  such  organ- 
ization ;  that  I  do  not,  and  will  not,  publicly  or  privately,  or  in 
any  manner  whatever,  teach,  advise,  counsel,  or  encourage  any 
person  to  commit  the  crime  of  bigamy  or  polygamy,  or  anf  other 
crime  defined  by  law,  either  as  a  religious  duty,  or  otherwise; 
that  I  do  regard  the  constitution  of  the  United  States,  and  the 
laws  thereof,  and  of  this  territory,  as  interpreted  by  the  courts 
as  the  supreme  law  of  the  land,  the  teachings  of  any  order,  or- 
ganization, or  association  to  the  contrary  notwithstanding." 

More  than  three-quarters  of  a  century  ago  that  great  lawyer 
and  erainwit  jurist.  Chief  Justice  Marshall,  announced  a  rule 
«f  interpretation  in  cases  involving  alleged  conflicts  between 
statutes  and  constitutions,  which  has  ever  since  commanded 
the  highest  respect  of  courts  of  justice.  In  Fletcher  v.  Peck, 
6  Cranch,  87,  he  said:  "The  question  whether  a  law  be  void 
for  its  repugnancy  to  the  constitution  is,  at  all  times,  a  question 
of  much  delicacy,  which  ought  seldom,  if  ever,  to  be  decided  in 


600  WooLBT  T.  Watkinb.  [Sup.  CL 

Opinion  ot  the  Court — Wtir,  0.  J. 

the  affirmatiTe  in  a  doubtful  case.  The  court,  when  impelled  by 
fluty  to  render  such  a  judgment,  would  be  unworthy  of  its  station 
could  it  be  unmindful  of  the  solemn  obligations  which  that  sta- 
tion imposes.  But  it  is  not  on  slight  implication  and  vague  con* 
jectnre  that  the  legislature  is  to  be  pronounced  to  have  tran- 
scended its  powers,  and  its  acts  to  be  considered  as  void.  The  op- 
position between  the  constitntion  and  the  law  should  he  such  that 
the  judge  feels  a  clear  and  strong  conviction  of  their  incom- 
patibility with  each  other."  And  more  than  fifty  years  ago 
Chief  Justice  Shaw,  in  considering  this  question  in  the  Welling- 
ton Case,  16  Pick.  95,  %6  Am.  Dec.  631,  used  similar,  if  noi 
Et  ronger,  language.  In  that  case  he  declared  that  "the  delicacy 
and  importance  of  the  subject  may  render  it  not  improper  to  r^ 
peat  what  has  been  so  often  anggested  by  courts  of  justice,  that 
when  called  upon  to  pronounce  the  invalidity  of  an  act  of  legis- 
lation, passed  with  all  the  forms  and  solemnities  requisite  to 
give  it  the  force  of  law,  courts  will  approach  the  question  with 
great  caution,  examine  it  in  every  possible  aspect,  and  ponder 
upon  it  as  long  as  deliberation  and  patient  attention  can  throw 
any  new  light  upon  the  subject,  and  never  declare  a  statute  void 
unless  the  nullity  and  invalidity  of  the  act  are  placed  in  their 
judgment  beyond  reasonable  doubt."  Again,  Mr.  Justice 
Washington,  in  rendering  the  opinion  of  the  court  in  Ogden  v. 
Saunders,  13  Wheat,  213,  which  involved  a  like  question,  said: 
"It  I  could  rest  my  opinion  in  favor  of  the  constitutionality  of 
the  law  on  which  the  question  arises  on  no  other  ground  than  this 
doubt  so  felt  and  acknowledged,  that  alone  would,  in  my  estima- 
tion, he  a  sAtiGfactorv  vindication  of  it.  It  is  but  a  decent 
respect  due  to  the  wisdom,  the  integrity,  and  the  patriotism  of 
the  legislative  body  by  which  any  law  ie  passed,  to  presume  in 
favor  of  its  validity,  until  its  violation  of  the  constitutaon  is 
proved  beyond  all  reasonable  doubt."  This  rule  has  been  recog- 
nized and  followed  ever  since  by  all  the  courts  of  last  resort, 
state  and  federal,  in  the  United  States,  in  cases  where  they  have 
been  called  upon  to  decide  questions  of  this  kind. 

It  will  be  observed,  by  a  careful  examination,  that  the  law  ob- 
jected to  as  being  repugnant  to  the  first  two  provisions  of  the 
constitution  above  recited  is  not  directed  against  the  entertaining 
and  free  exercise  of  religions  opinions  and  religions  beliefs,  but 
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is  expressly  aimed  againet  such  overt  acts  as  violate  the  lav  la 
putting  those  opinons  and  beliefs  into  practice.  While  Congress, 
and,  consequently,  the  territorial  assembly,  are  deprived  of  ail 
legislative  power  over  mere  opinion,  they  are  left  free  to  reach 
actions  which  are  of  a  criminal  nature,  and  are  in  violation  of 
social  duties,  and  subversive  of  good  order.  This  distinction  is 
stated  with  great  clearness  by  the  supreme  court  of  the  United 
States  in  the  Reynolds  Case,  98  U.  8.  166,  Chief  Justice 
Waite,  in  delivering  the  opinion  of  the  court,  in  a  few  ap- 
propriate and  well-chosen  illustrations  demonstrated  the  dis* 
tinction  with  great  force.  He  there  said  that  "laws  are  made 
for  the  government  of  actions,  and,  while  they  cannot  intCTfere 
with  mere  religious  belief  and  opinions,  they  may  with  practices. 
Suppose  one  believed  that  human  sacrificea  were  a  necessary  part 
of  religious  worship,  would  it  be  seriously  contended  that  the 
civil  government  under  which  he  lived  could  not  interfere  to 
prevent  a  sacrifiee?  Or,  if  a  wife  religiously  believed  it  was 
her  duty  to  burn  herself  upon  the  funeral  pile  of  her  dead 
husband,  would  it  be  beyond  the  power  of  the  civil  government 
to  prevent  her  carrying  her  belief  into  practice?  So  here,  as 
a  law  of  the  organization  of  society,  under  the  exclusive  domin- 
ion of  the  United  States,  it  is  provided  that  plural  marriages 
shall  not  be  allowed.  Can  a  man  excuse  hie  practices  to  the  con- 
trary because  of  his  religious  belief?  To  permit  this  would  be 
to  make  the  professed  doctrines  of  religious  beliefs  superior  to 
the  law  of  the  land,  and,  in  effect,  to  permit  every  citizen  to  be- 
come a  law  unto  himself.  Qovemment  could  exist  only  in  name 
under  such  circumstances."  This  reasoning  and  these  illustra- 
tions apply  with  as  much  appropriateness  nnd  force  to  the  case 
in  hand  ae  they  do  to  the  one  cited,  and  we  do  not  think  it 
necessary  to  extend  the  length  of  this  opinion  by  further  discus* 
sion  to  establish  the  soundness  of  the  distinction  pointed  out. 
Orders,  organizations,  and  associations,  by  whatever  name  they 
may  he  called,  which  teach,  advise,  counsel,  or  encourage  the 
practice  or  commission  of  acts  forbidden  by  law,  are  criminal 
organizations.  To  become  and  continue  to  be  members  of  such 
organizations  or  associations  are  such  overt  acts  of  recognition 
and  participation  as  make  them  particeps  crimmis,  and  as  guilty, 
in  contemplation  of  criminal  law,  as  though  they  actually  en- 
gaged in  furthering  their  unlawful  objects  and  purposes. 
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To  demonstrate  the  BnaoimdneBB  of  the  poaition  bo  eameeU; 
wged  bj  the  appellant's  connsel — namely,  that  the  statute  in 
question  is  in  conflict  with  that  provision  of  the  federal  constitn- 
tion  which  dedarea  against  the  passage  of  ex  post  facto  laws,  it 
is  only  necessary  to  compare  the  terma  of  the  statute  with  what 
the  courts  have  so  often  defined  this  provision  to  mean.  They 
hare  decided  time  and  again  that  an  ex  post  facto  law,  within  the 
meaning  of  this  clause,  is  "one  which  is  enacted  after  the  oSensc 
has  been  committed,  and  which,  in  relation  to  it  or  its  conse- 
quences, alters  the  situation  of  the  accused  to  his  disadvantage." 
(1  Kent's  Commentaries,  409;  Cummingt  v.  State  of  Misaouri, 
4  Wall.  877;  Ex  parte  Qarland,  4:  Wall.  333 ;  Fletcher  v.  Feci, 
6  Cranch,  97;  Sedgwick's  Statutory  and  Constitational  Law, 
2d  ed.,  558;  Pierce  v.  Carskadon.  16  Wall.  234.)  By  a  careful 
reading  of  the  law  objected  to  it  will  be  observed  that  it  treats 
of  the  present  and  future,  and  not  of  the  past.  Its  operation  is 
entirely  present  and  prospective,  and  does  not  crane  within  the 
scope  of  the  above  definition,  and  ie  in  no  sense  ex  post  facto. 
It  doea  not  possess  any  of  the  features  or  characteristics  of  such 
a  law.  A  law  which  simply  prescribes  the  qualifications  of  vot- 
ers and  provides  a  mode  of  ascertaining  those  qualifications,  does 
not,  in  our  view,  conflict  with  this  clause  of  the  constitution. 
"A  state  having  the  sovereign  power  to  prescribe  the  qualifica- 
tions of  its  electors  may  impose  a  test  oath  to  be  taken  by  every 
voter  at  the  poll.  This  in  no  way  violates  the  constitution  of 
the  United  States."  {Blair  v.  Bidgley.  41  Mo.  63,  97  Am.  Dec. 
248,  and  note ;  Innis  v.  Bolton,  ante,  p.  442,  17  Pac.  264.)  It 
is  also  insisted  that  the  law  in  question  is  null  and  void  because 
it  violates  that  provision  of  the  constitution  of  the  TJnited  States 
which  declares  "that  no  person  shall  be  deprived  of  life,  liberty, 
or  property,  without  due  process  of  law."  The  law  under  con- 
sideration does  no  more  than  prescribe  the  qualifications  and  dis- 
abilities of  voters  of  the  territory,  and  points  out  the  mode  by 
which  these  qualifications  and  disabilities  shall  he  ascertained. 
It  is  difficult  to  see  wherein  these  provisions  are  inconsistent 
with  this  clause  of  the  constitution.  "Among  the  abaolute,  un- 
qualified rights  of  the  states  is  that  of  regulating  the  elective 
franchise;  it  is  the  foundation  of  state  authority.  The  right  ot 
suffrage  is  altogether  a  conventional  one.     It  may  be  granted. 
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abridged,  or  taken  away  by  the  state  government  in  its  discretion, 
except  so  far  as  it  is  secured  by  the'atate  conetitution."  {Ander- 
son V.  Baker,  33  Md.  531.)  Upon  a  careful  consideration  of 
the  whole  ease  we  are  nnable  to  discoTer  that  the  statute  in 
question  is  so  clearly  repugnant  to  the  provisions  of  the  constl- 
tntion  of  the  TJnited  States  as  would  justify  us  in  declaring  it 
void  on  that  ground,  and  the  judgment  of  the  court  below  must 
therefore  be  afSrmed.     Judgment  affirmed.     All  concur. 

BERRY,  J.,  Concurring. — This  case  came  np  from  the  dis- 
trict court,  Bingham  county,  on  appeal  from  an  order  refusing 
a  writ  of  mandamus.  The  only  points  relied  on  by  the  appel- 
lant, or  urged  at  the  hearing,  are:  "That  the  legislature  of  this 
territory  had  no  authority  to  enact  the  law  prescribing  the  quali- 
fication of  voters,  passed  February  8,  1887,  and  especially  seo 
tions  501  and  504  of  that  act."  The  provision  especially  ob- 
jected to  is  a  part  of  section  601  of  the  statutes  of  Idaho,  which 
reads  as  follows :  "No  person  who  is  a  member  of  any  order,  or- 
ganization, or  association  which  teaches,  advises,  counsels,  or 
encourages  its  members  or  devotees,  or  any  other  persons,  to 
commit  the  crime  of  bigamy  or  polygamy,  or  any  other  crime 
defined  by  law,  either  as  a  rite  or  ceremony  of  such  order,  organ- 
ization, or  a-ssociation,  or  otherwise,  is  permitted  to  vote  at  any 
eilection,"  etc.  The  oath  which  the  applicant  is  required  to  take 
is  prescribed  by  section  604.  The  two  sections  do  not  fully  cor- 
respond. While  the  latter  section  only  relates  to  acts  and  teach- 
ings enjoined  as  a  doctrinal  rite  of  sucb  organization,  the  former 
prescribes  the  same  acts  and  teachings  enjoined  as  a  doctrinal 
rite  or  ceremony  of  such  order,  organization,  or  otherwise. 
There  is  no  question  as  to  such  discrepancy,  and  the  issue  is 
made  wholly  on  the  validity  of  section  601.  The  effect  of  re- 
stricting the  question  to  section  501  is  to  remove  from  the  case  a 
point  made  on  the  argument,  that  the  denial  of  the  right  to 
Tote  is  based  absolutely  upon  a  "rite"  or  "ceremony"  of  a  relig- 
ious order.  The  words  "or  otherwise"  clearly  exclude  such  re- 
atricted  construction.  The  statute  applies  to  secular  institutions 
as  well  as  to  religious;  and  aa  to  all  secular  institutions  the  ar- 
gument against  the  act,  from  a  religious  standpoint,  will  of 
course  fail  to  apply.    But   the  argument   that  the  legislative 
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power  to  make  membeiehip  in  anj  organization  a  condition  of 
right  to  vote  wotild  apply  to  either  clasB  alike  had  been  with- 
drawn, as  we  shall  hereafter  see. 

Tn  coneidering  the  case  the  question  as  to  whether  the  so-called 
"Church  of  JestiB  Christ  of  Latter-Day  Saints"  is  a  religionft 
organization  might  he  a  material  question,  but  the  court  below 
held  that  such  organizatian  is  a  religious  association.  From 
such  holding  no  appeal  is  taken.  Hence,  however  pertinent 
that  question,  from  the  proof  in  the  court  below,  might  appear, 
it  is  not  at  this  time  before  the  court,  and  we  shall  consider  it, 
with  reference  to  the  rights  of  its  members,  as  a  religious  organ~ 
ization. 

The  power  of  the  territorial  legislature  to  determine  who  shall 
and  who  shall  not  vote  at  a  territorial  election  is  subject  to  both 
constitutional  and  congressional  restriction.  The  legislative 
power  of  a  territorial  liegislature  extends  to  "all  rightful  sub- 
jects of  legislation,  not  inconsistent  with  the  constitution  or  laws 
of  the  United  States."  (U.  S.  Eev.  Stats.,  sec.  1851.)  Such 
legislature  is  expressly  giyen  the  power  to  prescribe  the  qualifl- 
cations  of  voters  at  all  elections  after  the  first.  (U.  S.  Rev. 
Stats.,  sec.  1860.)  This  granted  power  is  unrestricted,  except 
as  to  certain  specific  exceptions,  but  neither  of  which  enceptiona 
touches  this  subject  matter.  It  is  not  pretended  that  Congresa 
Iws  ever  directly  repealed  this  grant  of  power.  If  the  legisla- 
tupe  did  not  in  fact  have  authority  to  enact  this  law,  the  power- 
must  either  have  been  prohibited  by  the  constitution,  or  it  must 
have  been  withdrawn  by.  implication,  through  some  act  of  Con- 
gress. In  fact,  the  able  and  exhaustive  argument  of  the  counsel 
for  the  appellant  is  confined  to  these  two  points.  His  constitu- 
tional argument  centCTS  in  this:  (1)  That  article  1  of  the  amend- 
ment of  the  constitution  declares  that  Congress  (and  of  course- 
the  territorial  legislatures)  "shaE  make  no  law  respecting  the  es" 
tahliehiment  of  religion,  or  prohibiting  the  free  exercise  thereof, 
or  abridging  the  freedom  of  speech,  or  of  the  press."  (2)  That 
the  third  subdivision  of  article  G  of  the  constitution  provides 
that  "no  religious  teat  shall  ever  be  required  as  a  qualification  to 
any  office,  or  public  trust  under  the  United  States."  (3)  That 
section  9,  article  1  of  the  constitution  provides  that  "no  bill  of 
attainder  or  ex  post  facto  law  shall  be  passed."     (4)  That  "no 
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pereon  riiaU  be  deprived  of  life,  liberty  or  property,  without  due 
.  proccBs  of  law" ;  and  condudee  (5)  by  dting  the  preamble  to  the 
eonstitution,  declaring  the  purposes  of  that  inptrument  to  be 
"to  secure  the  ble^ings  of  liberty  to  ourselves  and  posterity." 

We  are  asked  to  construe  these  provisions  of  the  constitution 
liberally,  according  to  their  purpose  and  design  thus  expressed. 
To  do  this  it  is  necessary  to  consider  the  subject  to  which  these 
provisions  are  to  be  applied.  But  before  proceeding  to  do  this, 
it  may  be  observed  that  some,  at  least,  of  these  constitutional 
provisions  cannot  apply  to  the  case  at  bar.  The  fourth  point 
can  have  no  possible  bearing  upon  this  case.  A  law  prescribing 
the  qualifications  of  a  voter  does  not  even  pretend  to  deprive  a 
man  of  his  life,  liberty,  or  property,  for  such  privil^e  is  not  es- 
sential to  either.  It  is  not, even  essential  to  citiz«iBhip,  were 
the  latter  held  to  be  within  the  meaning  of  ^ther  of  these  words, 
"Citizenship"  and  "suffrage"  are  by  no  means  inseparable.  Sufl"- 
rage  is  not  one  of  the  inalienable  rights  with  which  men  are  en- 
dowed by  their  Creator;  bat  it  is  altogether  conventional.  {An- 
derson V.  Baker,  Bright  Elect.  Caa.  33.)  Again,  none  of  the 
elementary  writers  include  right  of  suffrage  as  among  the  rights 
of  property  or  person.  (Anderson  v.  Baker,  Bright.  Elect.  Cas* 
34.)  Buch  a  law  is  in  no  sense  a  bill  of  attainder.  It  is  not  a 
punishment,  or  a  nveans  of  punishment.  It  is  not  an  ez  post 
facto  law;  for  it  does  not  constitute  or  declare  anything  what- 
ever, either  past  or  present,  to  be  a  crime.  It  is  not  a  test  or 
qualification  for  office,  either  religious  or  otherwise,  that  we  are 
considering.  It  is  sufficient  to  consider  that  when  tiia  question 
shall  arise;  Nor  is  such  law  directed  to  the  establisliment  of 
any  rdigion ;  nor  does  it  prevent,  or  tend  to  prevent,  the  free  ex- 
ercise of  any  religion;  nor  does  it  abridge,  or  tend  to  abridge, 
the  freedom  of  speech  or  of  the  press.  tJndar  it  a  memb^  of 
the  organization  in  question  may  do  and  enjoy  all  he  would  do 
without  it,  except  that  he  may  not  have  the  privilege  of  voting 
at  an  election.  We  know  of  no  law  making  such  act  a  religioua 
rite  or  ceremony. 

This  would  seem  to  he  a  fair,  plain  statement  of  the  case,  and 
of  the  different  reasons  against  the  appellant's  construction  of 
each  of  these  constitutional  provisiona.  But  he  still  insistg  that 
there  is  something  in  the  nature  of  this  case  calling  for  a  more 
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liberal  and  enlarged  conetriictloii.  He  assumes  that  any  law 
vhich  tends  to  turn  men  away  from  this  organization  in  order 
that  they  may  enjoy  certain  priTlIegea  tenda  to  the  subTersion 
of  the  "blessings  of  liber^."  We  may  suppose  a  case,  perhaps, 
in  vhich  such  a  claim  mi^t  be  allowed,  in  which  this  preamble 
might  be  invoked  to  induce  a  more  liberal  construction.  And, 
on  the  other  hand,  as  in  ease  of  a  claim  to  the  exercise  of  license 
and  crime,  under  the  guise  of  "freedom  of  speech  and  of  the 
pressi"  may  call  for  a  more  restricted  construction.  Whether 
such  a  declaration  of  purpose  as  this  preamble  contains  calls 
tar  a  liberal  or  a  restricted  meaning  would  in  this  point  of 
view,  depend  entirely  upon  the  nature  of  the  subject  de- 
manding  the  constructiDn.  In  other  words,  if  unrestricted 
license  to  do  all  that  this  organization  aims  at  doing  tends 
to  the  increase  of  the  "blessings  of  liberty,"  then  the  ap- 
pellant might  possibly  invoke  i^e  declared  purpose  of  the  fed- 
eral constitution,  as  an  aid  by  vrtiich  be  would  have  these  pro- 
Tisions  construed.  But,  on  tiie  other  hand,  if  those  aims  and 
purposes  shall,  on  exunination,  be  clearly  against  morals,  public 
and  private ;  clearly  antagonistic  to  the  laws  of  the  land ;  clearly 
debasing  to  Christianity,  and  subversive  of  true  liberty — then 
by  the  same  rule  a  more  restricted  construction  would  be  caUed 
for.  Granting  that  in  the  case  at  bar  the  application  of  the  mle 
as  demanded  by  the  appellant  is  correct,  we  may  inquire,  what 
are  the  aims  and  purposes  of  that  organization  which  demands 
this  immunity?  Some  of  ttioee  aims  and  purposes  are  disclosed 
by  the  evidence  given  in  the  case.  The  notoriety  which  this  or. 
ganization  has  attained,  might  perhaps,  warrant  the  courts  in 
taking  judicial  notice  of  some  of  its  features;  bnt  we  refrain 
from  going  beyond  its  authoritative  record,  and  refer  only  to 
part  of  its  book,  "Doctrine  and  Covenants,"  given  as  a  whole 
in  evidence  upon  the  trial  of  this  causa  Our  reference  must 
necessarily  be  brief  and  confined  in  scope. 

On  page  159  of  that  book,  in  what  is  there  slated  to  be  a 
"Eevdation  given  throng  Joseph,  the  Seer,  at  Payette,  New 
York,  January  8,  1831,"  we  read:  "Thus  saith  the  Lord,  your 
God,  even  Jesus  Christ,  the  Great  I  Am,  Alpha  and  Omega : . . . . 
Oird  up  your  loins,  and  be  prepared.  Behold,  tha  kingdom  is 
■yours,  and  the  enemy  shall  not  overcome.  ....  Behold,  tho 
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enemy  is  combined ;  and  now  I  show  nnto  yon  &  myet^^,  &  thing 
vhich  is  had  in  secret  chambers,  to  bring  to  pass  even  yonr 
destmction  in  process  of  time,  and  ye  knev  it  not,  ....  Fear 
not,  for  the  kingdom  is  joutb.  ....  The  rich  I  have  made; 
and  all  flesh  is  mine;  and  I  am  no  respecter  of  persons.  And  I 
have  made  the  earth  rich ;  and  behold,  it  is  my  footstool.  Where" 
fore,  again  will  I  stand  upon  it,  and  I  htrfd  forth  and  d/eiga  to 
give  unto  you  greater  riches,  even  a  land  of  promise,  a  land  flow- 
ing with  milk  and  honey,  upon  which  l^ere  shall  be  no  curse, 

when  the  Lord  cometh Ye  shall  have  it  for  the  land  of 

your  inheritance,  and  for  the  inheritance  of  your  children  for* 
ever,  while  the  earth  shall  stand ;  and  ye  shdl  possess  it  again 
in  eternity,  and  no  more  to  pa£s  away.  But  verily  I  say  unto 
yon  that  in  time  ye  shall  have  no  king  nor  ruler ;  for  I  will  be 
your  king,  and  watch  over  you.  Wherefore,  hear  my  voice,  and 
follow  me,  and  you  shall  be  a  free  people,  and  ye  shall  have  no 
laws  but  my  laws,  for  I  am  your  law-giver;  and  what  can  etay 
my  hand  ?  .  .  .  .  And  again  I  say  unto  you  that  the  enemy  in 
the  secret  chambers  seeketh  your  lives.  Ye  hear  of  wars  in  far 
countries,  and  you  say  there  will  soon  be  great  waia  in  far  coun- 
tries ;  hut  ye  know  not  the  hearts  of  the  men  in  your  own  land. 
I  tell  you  these  things  because  of  yooir  prayere;  wherefore^ 
treasure  up  wisdom  in  your  bosoms,  led:  the  wickednees  of  m^i 
reveal  tbe^  things  unto  you  by  tbeir  wickedness,  in  a  manner 
which  shall  speak  in  your  ears  with  a  voice  louder  than  that 
which  shall  shake  the  earth.  But  if  ye  are  prepared,  ye  shall 
not  fear.  And  that  you  might  escape  the  power  of  the  enemy, 
and  be  gathered  unto  me,  a  righteous  people,  without  spot  and 
blameless ;  whwef ore,  for  this  cause,  I  gave  unto  yon  the  com- 
mandment that  ye  should  go  to  the  Ohio;  and  there  I  will  give 
unto  you  my  law ;  and  there  you  shall  be  endowed  with  power 
from  on  high;  and  from  thence,  whomsoever  I  will,  shall  go 
forth  among  all  nations,  and  it  shall  be  toLd  Ihem  what  they 
shall  do;  for  I  have  a  greet  work  laid  up  in  store;  for  Israel 
shall  be  saved,  and  I  will  lead  tJiem  whiUieraoeyer  I  will ;  and 
no  power  shall  stay  my  hand.  And  now  I  give  onto  the  church 
in  these  parts  a  commandment  that  certain  men  among  them 
shall  be  appointed,  and  they  ^all  be  appointed  by  the  voice  of 
the  church,  ....  and  this  shall  be  their  work :  To  govern  the 
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affairs  of  ihe  property  of  this  chnreh.  And  th^  that  have  fanne 
that  caimot  be  sold,  let  them  be  left,  or  rented,  as  seemeth 
them  good.  ....  And  that  eyery  man,  both  elder,  priest,  teach- 
er, and  alao  member,  go  to  work  with  his  mig^t,  with  the  labor 
of  his  bands,  to  prepare  and  accomplish  the  things  which  I  have 
commanded And  go  ye  out  from  the  wicked." 

In  another  "revelation,"  January  6, 1831,  page  163,  addressed 
to  one  James  Corille:  "Hearken  and  listen  to  the  voice  of  Him 
who  ia  from  all  eteonity  to  all  eternity,  &&  Great  I  Am,  even 
Jesus  Christ  ....  Verily,  verily,  I  say  unto  thee  [Coville] 
thou  art  not  called  to  go  into  the  eastern  countries,  but  thou  art 
called  to  go  to  the  Ohio.  And,  inaunudi  as  my  people  dtall  as- 
semble themselves  to  tiie  Ohio,  I  have  kept  in  store  a  blessing 
such  is  not  known  among  the  children  of  men,  and  it  shall  be 
poured  forth  upon  th^ir  heads,  and  from  thence  mem  shall  go 
forth,  into  all  nations.  Behold,  verily,  verily,  I  say  unto  yoa 
that  the  people  in  Ohio  call  upon  me  in  much  faitii,  thinking 
I  will  stay  my  hand  in  judgment  upon  the  nations ;  but  I  cannot 
deny  my  word;  wherefore,  lay  to  with  your  might,  and  call 
faithful  laborers  into  my  vineyard,  that  it  may  be  pmned  for 
the  last  tima" 

Again,  in  a  "revelation,"  December  35,  1832,  page  304,  at  a 
time  in  the  history  of  the  United  States  when  "nullification" 
troublee  in  Soutii  Carolina  had  culminated  in  calling  a  conven- 
tion, which  was  thought  at  the  time  to  portend  civil  war,  and 
such  trouble  seemed  imminent,  we  have:  "Verily,  thus  saith  the 
Lord,  concerning  the  wars  tiiat  shall  shortly  come  to  pass,  be- 
ginning at  the  Eebellion  of  South  Carolina,  which  will  eventu- 
ally terminate  in  the  death  and  mieery  of  many  souls.  The  day 
will  come  that  war  will  be  poured  out  on  all  nations,  beginning 
at  that  place ;  for  behold,  the  southern  states  shall  be  divided 
against  the  northern  states,  and  the  southern  states  will  call 
upon  other  nations,  even  Great  Britain,  ae  it  is  called,  and  they 
shall  also  call  upon  other  nations  in  order  to  defend  themselves 
against  other  nations ;  and  thus  shall  war  be  poured  out  upon 
all  nations.  And  it  shall  come  to  pass  after  many  days  slaves 
shall  rise  up  against  their  masters,  who  shall  be  marshaled  and 
disciplined  for  war,  and  it  shall  come  to  pass  also  that  the  rem- 
nants who  are  left  of  the  land  shall  marshal  themselves,  and 
shall  become  exceeding  angry,  and  shall  vex  the  gentiles  with  a 
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Bore  vexation;  and  thug,  with  the  sword  and  by  bloodehed,  the 
inhabitant  of  the  earth  shall  moum,  ....  until  the  consum- 
mation decreed  hath  made  a  full  end  of  all  natsons;  that  the  cry 
of  the  saints,  and  of  the  blood  of  the  saints,  shall  cease  to  come 
\xp  into  the  ears  of  the  Lord  Sabaoth,  from  the  earth,  to  be 
avenged  of  their  enemies." 

What  motives  and  purposes  do  these  so-called  "revelations" 
disclose?  Do  they  not  point  directly  at  results  which  this  or- 
ganization has  since  done  much  to  attain  ?  Are  they  not  calcu- 
lated to  cause  dirtrust  and  hatred  of  all  who  are  not  of  this  so- 
called  church?  They  are  of  the  essence  of  this  so-called  church, 
though  those  we  have  copied  constitute  but  a  small  part  of  such 
teachings,  and  do  not  touch  their  plan  of  organization,  polity, 
and  system  of  government.  Yet  these  may  be  sufficient  to  show 
the  temporal  features  and  nature  of  this  "Church  of  Jesui 
Christ  of  Latter-Day  Saints,"  with  some  of  its  aims  and  pur- 
poses; and  help,  with  other  like  teachings,  to  explain  the  phe- 
nomenon of  its  history.  Those  parts  we  have  copied  are  miied 
with  much  matter  apparently  merely  fustian  and  meaningless, 
and  not  apparently  explanatory  of  the  general  purpose,  as  indi- 
cated by  the  extracts.  These  do  not  touch  the  extraordinary 
teachings  of  polygamy,  or  plural  or  celestial  marriage;  yet  those 
are  alfio  included  in  the  blessings  of  liberty  and  the  pursuit  of 
happiness.  We  are  not  at  liberty  to  say  these  extracts  have  no 
meaning,  nor  that  their  true  meaning  and  signification  are  not 
indicated  by  the  language  used.  They  speak  of  other  people 
as  "enemies,"  and  evidently  imply  that  their  presence,  tlieir 
laws  and  institutions  are  to  be  looked  upon  as  a  "curse  upon  the 
land,"  which  the  church  aspires  to  dominate;  that  in  such  land 
there  is  to  be  no  government  or  laws,  except  those  alone  of  the 
church — evidently  the  germ  of  that  state  of  chronic  warfare 
which  that  "church"  has  ever,  and  still  does,  maintain  against 
all  government  save  that  of  the  churoh ;  that  even  the  members  of 
the  "church"  are  not  their  own  masters.  Their  individuality 
as  freemen  and  citizens  is  denied  them.  Their  rights  of  choice 
and  of  action  as  freemen  are  merged  in  the  church.  Internecine 
wars  arc  welcomed  as  a  means  by  which  the  "gentiles  are  to  be 
cxterminHtnl."  The  intent  to  despoil  the  unsuspecting  people 
of  Ohio,  who  vainly  "called  with  much  trust,"  among  tliem  that 
Idaho,  Vol.  2—39 
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people  then  seeking  a  home,  and  who  were  giving  to  those  peo- 
ple "much  faith,'"'  is  plainly  intimated.  The  revelations  on  po- 
lygamy and  plural  or  celestial  marriage  had  not  then  been  in- 
troduced. They  came  in  1843,  and  have  since  been  propagated, 
with  what  Bueeess  the  public  statutes  and  recordg  of  the  courts 
in  some  degree  show.  None  of  these  objectionable  features  have 
been  expunged  or  modified,  and  now  license  to  pursue  and  real- 
ize all  these  aims  is  demanded.  It  is  time  to  speak  plainly  on 
this  subject.  The  true  interests  of  this  people  themselves  and 
all  others  demand  it.  The  tendency  of  such  principles  and 
purposes  is  clear.  They  do  not  lead  to  the  "security  of  th« 
blessings  of  liberty";  bnt  they  do  lead  to  its  utter  subversion. 
The  guaranty  of  the  freedom  of  speech  and  of  the  press  is  not 
generally  held  to  be  a  shield  to  protect  license  and  crime;  nor 
is  there  anything  In  the  bare  name  of  religion,  when  it  seeks 
thus  to  deal  with  temporal  matters,  with  the  facts  and  interests 
of  social  and  political  life,  that  should  exempt  it  from  that 
wholesome  rule  conceded  to  license  and  crime. 

We  think,  if  we  are  at  liberty  to  look  at  the  preamble  of  the 
federal  constitution,  as  the  appellant  asks  us  to  do,  as  express- 
ing  the  objects  of  that  instrument,  and  as  an  aid  in  construing 
its  provisions,  such  expression,  applied  to  the  aims  and  objects 
of  this  organization,  does  not  favor  the  view  of  the  appellant 

But  to  look  further.  The  question  of  the  validity  of  the  elec- 
tion law  has  already  been  before  the  supreme  court  of  this  terri- 
tory. Innis  V.  Bolton,  ante,  p.  442,  17  Pac.  264,  was  a  case 
where  a  party  claiming  the  right  to  vote,  being  challenged,  de- 
clined to  take  the  oath  prescribed  in  section  504;  complying 
with  the  law  in  all  other  respects,  but  refusing  to  take  the  oath 
of  non membership.  The  right  to  vote  was  denied,  and  he 
brought  an  action  for  damages  against  the  judges  of  election. 
Jadgmcnt  was  given  for  the  defendants.  The  issue  was  as  to 
the  validity  of  section  504,  The  reasons  for  such  invalidity 
were  there  alleged  to  be :  1.  That  the  statute  is  in  violation  of 
the  iirst  amendment  of  the  constitution ;  2,  That  it  is  in  conflict 
with  the  act  of  Congress  of  March  22,  1882.  On  the  first  point 
it  was  urged,  as  in  this  case,  that  to  make  membership  in  this 
organization  a  test  of  the  right  to  vote  was  an  infringement  of 
religious  liberty,  and  hence  was  forbidden.     And    under    the 
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second,  that  Congress,  in  1882,  in  the  Edmunds  act,  in  declaring 
that  poIygamiBts  and  bigamists  shall  not  vote  in  the  territory, 
had  covered  the  whole  ground ;  and  that  the  legislature  was  pre- 
cluded from  prescribing  any  further  test  in  any  way,  however 
remotely,  connected  with  those  crimes.  On  botii  of  these  points 
the  supreme  court  overruled  the  appellants.  We  think  the  rul- 
ing should  be  followed.  While  the  section  of  the  statute  is  not 
the  same  in  the  case  at  bar  aa  in  that,  yet  the  two  sections  are 
parts  of  the  same  act,  and  the  principle  involved  in  the  two  is 
practically  the  same.  But  while  that  case  has  our  approval,  it. 
may  be  well  in  this  to  say  further  that  several  acts  have  been 
passed  both  by  Congress  and  by  the  territorial  legislature,  pre- 
scribing the  qualifications  of  voters.  The  act  of  Congress  of 
March  3, 18G3,  organizing  the  territory  of  Idaho,  is  one  of  those 
acts.  By  section  6  of  the  organic  act,  it  was  provided  that 
"every  free  white  male  inhabitant  above  the  age  of  twenty-one 
years,  who  shall  have  been  an  actual  resident  of  said  territory 
at  the  time  of  the  passage  of  this  act,  shall  be  entitled  to  vote  at 
the  first  election,  ....  hut  the  qualifications  of  voters,  and  of 
holding  office  at  all  subsequent  elections,  shall  be  such  as  shall 
be  prescribed  by  the  legislative  assembly."  The  legislative 
power  (section  6)  was  declared  to  "extend  to  all  rightful  sub- 
jects of  legislation  consistent  with  the  constitution  of  the 
United  States,  and  the  provisions  of  this  act,"  except  as  to  laws 
interfering  with  the  primary  disposal  of  Hie  soil,  taxing  prop- 
erty of  the  United  States,  or  taxing  property  of  nonresidents 
higher  than  property  of  residents.  I'hose  excepted  subjects  only 
were  forbidden.  The  legislature  exercised  this  right  in  1864,  and 
again,  by  Revised  Laws  of  1874,  page  684,  the  law  waa  entirely 
changed.  The  law  of  18IJ4  was  repealed,  and  one  enacted  that 
"all  male  inhabitants  over  the  age  of  twenty-one  years  shall  be 
entitled  to  vote  at  any  election,"  provided  they  be  citizens,  etc., 
and  have  resided  in  the  territory  four  months,  and  in  the  county 
where  they  offer  to  vote  thirty  days;  but  no  person  under  guard- 
ianship, non  compos  mentis,  or  insane,  nor  any  person  convicted 
of  trensoo,  felony,  or  bribery,  etc.,  unless  restored  to  their  civil 
rights,  shall  be  permitted  to  vote  at  any  election. 

In  the  Hevised  Statutes  of  the  United  States,  passed  at  the 
first  session  of  the  forty-third  session  of  Congress,  1873-74,  as 
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further  revised  and  reported  September,  1878,  provisioas  on  this 
subject,  "common  to  all  the  territories,"  are  collated.  These 
provisions  differ  from  that  under  which  the  territory  was  organ- 
ized, and  under  which  its  legislature  had  acted,  up  to  that  time. 
It  is  there  provided  (section  1860)  that  at  all  elections  after  the 
first  "the  qualifications  of  voters,  and  of  holding  office,  shall  be 
such  as  may  be  prescribed  by  the  legislative  assembly  of  each 
territory,"  except  (1)  the  ri^ht  of  suffrage  and  holding  office 
shall  belong  to  citizens,  or  those  who  have  declared  their  intention 
to  become  citizens,  of  the  United  States,  over  twenty-one  years 
of  age,  and  have  taken  an  oath  to  support  the  constitution,  etc ; 
(3)  there  shall  be  no  distinctions  on  this  subject  between  citi- 
zens on  account  of  color,  or  previous  condition  of  servitude;  (3) 
no  officer,  soldier,  or  mariner,  shall,  etc.,  unless  be  has  resided 
in  the  territory  six  months;  (4)  no  person  belonging  to  the  army 
or  navy  shall  hold  any  civil  office.  Now,  although  this  act  is 
very  full  in  saying  who  may  and  who  may  not  be  allowed  to 
vote,  nothing  is  said  about  persons  under  guardianship,  persons 
non  compos  mentis,  or  insane;  nor  of  persons  convicted  of  trea- 
son or  other  crimes;  yet  no  one  pretends  that  this  general  legis- 
lation by  Congress  affected  the  status  of  such  persons  as  voters. 
OongToss  had  only  its  special  purpose  in  view,  and  did  not  cover 
other  ground.  But,  following  that  general  act,  on  March  S2, 
1883,  Congress  enacted  the  "Edmunds  Law."  Its  object  is  ex- 
pressed to  be  "to  amend  section  6352  of  the  Revised  Statutes  of 
the  United  States,  in  reference  to  bigamy,  and  for  other  pur- 
poses." No  part  of  the  act  touches  the  power  of  the  legislature, 
unless,  as  counsel  claim,  the  eighth  section  does.  That  provides 
that  "no  polygamist,  bigamist,  or  any  person  cohabiting  with 
more  than  one  woman,  and  no  woman  cohabiting  with  any  of  the 
persons  described  as  aforesaid  in  this  section,  in  any  territory  or 
other  place  over  which  the  United  States  have  exclusive  juris- 
diction, shall  be  entitled  to  vote  at  any  election  held  in  any  such 
territory  or  other  place."  In  the  absence  of  any  expressed  in- 
tent to  repeal  the  grant  of  power  to  the  territories,  it  is  not  easy 
to  see  how  this  could  at  all  affect  such  power.  It  must  be  borne 
in  mind  that  the  territorial  legislature  is  but  a  creature  of  Con- 
gress; and  while  it,  for  certain  purposes,  exercises  the  same 
power,  it  acts  as  a  separate  political  organization.     An  act   of 
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Congress  is  not  an  act  of  a  territorial  legislature,  and  vice  versa. 
Each  may  act  upon  the  same  subject,  from  its  own  standpoint, 
and  the  acta  of  ftach  may  be  valid.  In  such  case  their  powers 
are  clearly  ooncurreut.  But  in  the  act  of  1882  the  act  of  Con- 
gress does  not  cover,  nor  profess  to  cover,  the  same  ground  as 
the  act  of  the  territory,  it  does  not  deal  with  membership  in 
any  organization  as  a  qualification  to  vote.  The  one  subject 
is  not  even  germane  to  the  other;  or,  if  it  has  a  remote  relation, 
as  is  contended.  Congress  did  not  choose  to  enter  on  the  ground 
covered  by  the  territorial  legislature.  The  counsel  cites,  in  ad- 
dition to  the  Edmunds  act,  Houston  v.  Moore,  6  Wheat.  23-24; 
Prigg  v.  CommonweaHh,  16  Pet.  618;  Passenger  Cases,  7  How. 
400,  and  elementary  authorities.  All  the  cases  cited  involve  the 
relation  between  the  several  state  governments  and  the  United 
States.  In  them  it  is  a  question  of  which  sovereignty  has  the 
power  in  dispute.  Congress  exercises  powers  delegated  by  the 
states,  if  the  former  have  those  powers,  the  latter,  escept  in 
exceptional  cases,  does  not  possess  them.  No  such  relations  of 
antagonism  exist  between  Congress  and  the  territories.  The 
will  of  Congress  and  that  of  the  territorial  legislatures  are  not 
two  distinct  wills,  within  the  holding  of  some  of  those  caseti,  but 
are  for  certain  purposes  (of  which  the  act  in  question  is  one) 
one  atid  the  same  will.  While  in  their  operation  they  arc  dis- 
tinct, there  is  the  relation  of  superior  and  inferior  in  all  terri- 
torial affaire ;  and  the  superior  may  prohibit  or  nullify  the  acts 
of  the  inferior.  Until  it  does  so  the  acts  of  the  inferior  are  as 
valid,  within  its  province,  as  the  acts  of  the  superior.  If  it  were 
true  (though  it  is  not  true)  that  section  3  of  the  Edmunds  act 
covered  the  whole  ground  of  section  501,  and  that  each  was  in- 
tended as  a  punishment  for  the  same  offense,  under  the  author- 
ity cited  by  the  appellant  {Houston  v.  Moore,  5  Wheat.  23),  it 
would  seem  that  the  combined  acts  would  be  only  concurrent, 
and  that  both  wonld  be  valid.  (See,  also,  /nuts  v.  Bolton,  ante, 
p.  443,  17  Fac.  8G4.)  But  it  is  not  necessary  to  go  to  the  extent 
indicated  in  that  case  as  the  two  acts  do  not  cover  the  same 
ground.  After  a  careful  consideration  of  this  case,  we  do  not 
find  the  act  of  the  territorial  legislature  in  conflict  with  any 
provisions  of  the  federal  constitution,  or  with  any  act  of  Con- 
gress. The  ruling  and  the  judgment  of  the  court  below  tnust  be 
affirmed. 
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Pkuddicui,  Enoc— All  erron  which  do  not  prejudice  th»  pftrfy 
in  hia  Bubst&ntial  rights  must  be  disregarded;  that  he  waa 
prejudiced  in  any  of  hia  substantial  righta  will  not  be  preaumed 
when  not  shown. 

iHHTBiicnOKB  TO  Quit — Adtisb  Jubt. — At  the  close  of  the  testimon)' 
for  the  proMcntion  the  defendant  mored  the  court  to  instmet  tha 
jury  to  acquit,  which  motion  the  court  denied.  Held,  that  such  an 
instruction  would  bare  taken  the  facts  from  the  jury,  which  the 
court  cannot  do,  as  it  can  only  advise  the  jury. 

lEBTjuoyr — ^Waives. — Where  a  defendant  introduces  testimony  after 
a  motion  to  instruct  the  jury  to  return  a  verdict  of  not  guilty 
is  denied,  ha  waives  his  right  to  assign  as  error  the  order  deny- 
ing auch  motion. 

APPEAL  from  District  Court,  Bear  Lake  County. 
'    Smith  &  Smith,  for  Appellant. 

Hearsay  teBtimony  and  evidence  of  character  on  the  part  of 
the  prosecution  ie  not  admisBible.  (Mima  Queen  v.  Hepburn,  7 
Cranch,  290;  Davis  v.  Wood,  1  Wheat.  6;  Begina  v.  Turberfield, 
10  Cox  C.  C.  1;  Staie  v.  Thurtell,  29  Kan.  148;  People  v.  Fair. 
43  Cal.  137;  1  Phillips  on  Eridence,  644;  State  v.  Lapage,  67 
N.  H.  289;  Cheney  v.  State,  7  Ohio,  222.)  Where  an  act  may 
he  either  guilty  or  innocent,  and  there  is  no  proof  ae  to  vhich 
it  is,  or  where  a  business  may  be  lawful  or  unlawful,  and  there 
is  no  proof  as  to  which  it  is,  then  it  is  clear  that  the  presumption 
is  that  it  is  lawful  or  innocent,  aa  the  case  may  be.  (1  Greenleaf 
on  Evidence,  sees.  34,  35;  Roscoe's  Criminal  Evidence,  *17.)  If 
error  appears  in  a  record,  injury  will  be  presumed,  unless  the 
contrary  clearly  appears  from  the  record.  That  injury  might 
.possibly  have  resulted  from  erroneous  ruling  as  to  evidence  and 
instructions  is  ground  for  reversal.  (Leonard  v.  Kingsley,  50 
Cal.  628;  Smith  v.  O'Eara,  43  Cal.  375;  Feople  v.  Murphy,  47 
.Cal.  103;  Feople  v.  Stanley.  47  Cal.  114,  17  Am.  Rep.  401; 
Ponce  V.  McElvy,  61  CaL  222;  Estate  of  Toomea,  64  CaL  509, 
36  Am.  Rep.  83 ;  People  v.  Furtado,  57  CaL  345 ;  MacDougall  v. 
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Railroad  Co.,  63  Cal.  431 ;  People  v.  Casey,  65  Cal.  S60,  3  Pac. 
874.)  That  injury  was  highly  improbable  from  the  error  will 
not  prevent  the  reversal.  {Chapman  v.  Quinn,  56  Cal.  279.) 
The  burden  of  ehowing  immateriality  of  error  is  upon  the  re- 
spondent. The  showing  must  be  conclusive  in  a  criminal  case. 
{People  V.  Ybwrra,  17  Cal.  166.) 

Bichard  Z.  Johnson,  Attorney  General,  for  the  Territory. 

Mere  technical  errors  are  not  enough  to  produce  a  reversal,  but 
it  must  be  such  error  as  produced  injury  to  the  substantial  rights 
of  the  defendant,  and  upon  him  is  cast  the  burden  of  showing  it. 
{People  V.  Broiherton.  47  Cal.  388,  404;  People  v.  Smith,  59 
Cal.  604;  People  v.  Johnson.  71  Cal.  387,  12  Pac.  261;  People 
«.  TuTley,  50  Cal.  471;  People  v.  Nelson,  56  Cal.  82;  People  v. 
Olsen,  80  Cal  122,  22  Pac.  126.)  All  intendments  are  in  sup- 
port of  the  judgment  of  the  court  below,  and  error  is  not  to  be 
presnmed  by  the  court  here,  but  must  affirmatively  appear  in 
the  record.  (PeojyJe  v.  Williams,  45  CaL  Z7;  People  v.  Brother- 
ton,  47  Cal.  389 ;  People  v.  Leong  Sing,  71  CaL  117,  19  Pac. 
tM;  People  r.  Hope,  62  Cal.  295;  Peoyie  v.  Winters,  29  Cal. 
fi61.)  A  general  objection  to  evidence  is  not  suffieient,  but  the 
particular  grounds  of  objection  must  be  stated.  The  party  must 
lay  his  finger  on  the  very  point  of  objection.  {People  v.  Chee 
Kf^,  61  CaL  404;  People  v.  Manning,  48  Cal.  335;  People  v. 
Apple,  7  Cal.  289;  People  v.  Olenn,  10  Cal.  Z2;  Martin  v.  Trov- 
ers, 12  CaL  243 ;  Leet  v.  Wilson.  24  CaL  399 ;  Winam  «.  Haasey, 
48  Cal.  635.)  The  court  has  no  right  to  give  peremptory  in- 
struction in  a  criminal  case.  (Bev.  Stats.,  sec.  7855,  subd. 
6;  Rev.  Stats.,  sec.  7877;  People  v.  Horn,  70  CaL  17,  11  Pac 
470.)  The  bill  of  exceptions  nowhere  states  that  the  evidence 
therein  set  forth  is  all  the  evidence  had  at  the  trial,  and  there  la 
no  presumption  here  that  it  contains  all,  bat  the  presumption 
will  be  that  the  necessary  evidence  was  given  at  the  trial.  (Peo- 
ple V.  Leong  Sing,  77  Cal.  118,  19  Pac.  254;  People  v.  Marks, 
72  Cal.  46,  47,  13  Pac.  149;  People  v.  Huff,  72  CaL  118,  13 
Pac  168.) 

BEATTY,  C.  J.— The  appellant  waa  indicted  for  unlawful 
ijshing  alleged  to  have  been  done  ic  Bear  I^ike  county.    At  the 
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clora  of  the  people's  testimony  the  appellant  uoved  the  court  to 
instruct  the  jury  to  render  a  verdict  of  acquittal,  which  motion 
waa  overruled.  The  appellant  then  introduced  testimony  in  hia 
behalf,  and  thereafter  the  jury  found  a  verdict  againat  him,  up- 
on which  judgment  was  rendered,  from  which  be  baa  taken  his 
appeal  to  thie  court. 

The  appellant  has  assigDed  numerous  alleged  errors  based  up- 
on the  ruling  of  the  court  on  the  introduction  of  the  evidence. 
All  BWch  alleged  errors  must  be  considered  in  the  light  of  our 
statute,  adopted  from  the  California  code,  which  is  to  the  effect 
that  all  errors  and  mistakes  in  proceedings  which  do  not  preju- 
dice the  party  in  his  Bnb)^tantial  rights  must  be  disregarded. 
Under  this  statute,  which  seems  without  ambiguity,  it  has  fre* 
quently  been  held  that  errora  which  are  not  shown  to  have  dam- 
aged the  party  complaining  must  be  disregarded.  The  criti- 
cisms are  largely  to  the  admission  of  questions  to  which  answers 
were  not  made,  or  were  not  a^nst  appellant,  or  were  stricken 
out.  There  was  also  testimony  to  the  effect  that  appellant  had 
the  reputation  of  being  a  fisherman.  It  is  not  conceded  that  & 
party  can  be  convicted  of  an  offense  by  testimony  of  general 
reputation  that  he  has  committed  it ;  but  the  appellant  was  not 
charged  with  any  offense  of  being  a  fisherman,  nor  is  it  an  of- 
fense, nor  does  testimony  of  his  reputation  as  such  damage  him. 
We  do  not  think  any  of  the  alleged  errors  based  upcm  the  intro- 
duction of  the  testimony  are  shown  to  have  damaged  the  appel- 
lant. That  he  was  prejudiced  in  any  of  his  substantial  rights 
will  not  be  presumed  when  not  shown. 

It  is  also  claimed  the  testimony  is  not  sufficient  to  justify  a 
conviction.  The  only  testimony  before  us  is  that  introduced  b-; 
the  people,  and,  as  it  appears  in  tiie  record,  it  is  not  sufficient. 
Had  appellant  rested  upon  that  testimony,  and  brought  it  be- 
fore us  in  the  proper  mode  for  its  consideration,  a  reversal,  prob- 
ably, would  be  justified;  but,  instead,  he  proceeded  with  the  in- 
troduction of  testimony  in  his  defense.  That  la  not  here.  We 
do  not  know  what  it  was.  He  may  have  convicted  himself,  aa 
has  frequentiy  happened  with  defendants.  At  any  rate,  &o 
jnry,  upon  all  the  evidence,  foond  him  guilty,  and  we  cannot 
interfere. 
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At  the  cloM  of  the  people's  testimoBy,  appellant  moTed  the 
oourt  to  instmct  the  jury  to  retam  a  verdict  of  not  goil^, 
which  motion  the  court  overruled;  and  this  is  assigned  as  error. 
Our  statute  (section  7877)  is  adopted  from  the  California  code, 
and  provides  the  court  may  advise  the  jury  to  acquit  By  an- 
other section  (7855,  subdivision  6)  it  is  directed  the  conrt  "must 
not  charge  the  jury  in  respect  to  matters  of  fact."  Had  the 
court  given  the  peremptory  instruction  asked,  it  would,  in  vio- 
lation of  this  provision,  have  taken  the  facts  from  the  jury.  It 
is  held  in  PeopU  v.  Horn,  70  Gal.  18,  11  Pac  470,  that  this  th« 
court  cannot  do,  and  that  it  can  only  advise  the  jury.  Whether, 
when  the  court  is  satisfied  the  testimony  is  notsufEcieiit,  it  must 
advise  the  jury  to  acquit,  regardless  of  the  form  of  defendant's 
motion,  or  whether,  when  there  is  any  evidence  tending  against 
the  defendant,  the  court  may,  in  its  discretion,  leave  the  question 
to  the  jury,  we  need  not  now  consider  nor  decide. 

After  appellant's  motion  for  the  peremptory  instruclion  waa 
overruled,  be,  by  introducing  bis  testimony,  waived  his  right  to 
assign  as  error  the  order  overruling  his  motion,  as  is  held  in 
civil  cases  by  authority  which  is  controlling  with  us.  {Railway 
Co.  V.  Cummings,  106  U.  S.  70u,  1  Sup.  Ot.  Bep.  493;  Inaurana 
Co.  V.  Crandal,  120  JJ.  S.  630,  7  Sup.  Ct.  Bep.  685.)  Our  stat- 
ute (section  7864)  provides:  "The  rules  of  evidence  in  civil  ac- 
tions are  applicable  also  to  criminal  actions,  except  as  otherwise 
provided  in  this  code."  We  think,  under  our  statute,  the  au- 
thorities above  control  in  this  case;  and  the  judgment  ef  the 
lower  court  is  afihrmed. 

Berry,  J.,  concura. 

SWEET,  J.,  Dissenting. — I  dissent  from  the  opinion  of  Qie 
court  When  the  prosecution  rested,  there  was  not,  In  my  judg- 
ment, sufficient  evidence  to  warrant  or  sustain  a  conviction. 
The  prosecution  having  failed  to  prove  the  guilt  of  the  accused, 
the  latter  had  a  perfect  right  to  invoke  the  statute.  After  the 
court  refused  to  advise  an  acquittal,  the  defendant  excepted,  and 
offered  testimony  in  his  own  behalf.  It  is  urged  in  support  of 
the  judgment  (1)  that  defendant  moved  for  an  instruction  to 
acquit — an  instruction  which  the  court  was  not  authorized  to 
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give;  (S)  that,  by  introducing  testimony  in  his  own  behalf,  ho 
waived  bis  exception;  and  (3)  that  ttie  evidence  is  not  all  here. 
I  shall  coD§ider  these  points  as  here  presented. 

1.  The  prosecution  examined  several  witnesses,  and  rested. 
The  defendant  then  moved  the  conrt  to  instruct  the  jury  to  bring 
in  a  verdict  of  acquittal.  It  is  proper  to  state  that  the  exact  lan- 
guage of  the  motion,  which  was  evidently  made  in  open  court, 
and  not  reduced  to  writing,  does  not  appear  in  the  transcript. 
On  page  10  we  find  the  following  statement:  "The  defendant, 
by  his  counsel,  here  moved  the  court  to  instruct  the  jury  to  re- 
turn a  verdict  of  not  guilty,  which  motion  was  by  the  court  over- 
ruled," On  page  49  of  the  transcript  the  motion  is  presented  in 
this  form :  "Defendant  now  moves  the  court  to  instruct  the  jury 
to  render  a  verdict  of  acquittal."  I  quote  the  two  statomenta 
as  they  appear  in  the  transcript  for  the  purpose  of  showing  that 
the  exact  words  embodied  by  the  defendant  in  his  motion  do  not 
appear  in  the  record.  This  is  not  material,  however,  as  the 
substance  of  both  motions  is  the  same.  Section  7877  of  the 
Penal  Code  is  as  follows :  "If,  at  any'  time  after  the  evidence  on 
either  side  is  closed,  the  court  deems  it  insufficient  to  warrant  a 
conviction,  it  must  advise  the  jury  to  acquit  the  defendant;  but 
the  jury  are  not  bound  by  the  advice."  The  court  overruled  the 
defendant's  motion  asking  for  an  instruction  to  acquit.  There 
is  nothing  to  indicate  that  the  action  of  the  court  was  governed 
,by  any  informality  in  the  langnago  of  the  motion.  If,  in  the 
judgment  of  the  court,  the  evidence  was  such  as  to  warrant  it  in 
submitting  the  case  to  the  jury,  it  was  its  duty  to  overmle  the 
motion.  If,  on  the  other  hand,  the  prosecution  had  failed  to 
establish  the  charge  made  in  the  indictment,  it  was  the  duty  of 
the  court  to  advise  the  jury  to  acquit.  I  believe  that  the  exer- 
cise of  such  a  discretion  is  subject  to  review.  The  attorney 
general  urges  that  "the  court  had  no  right  to  give  the  peremp- 
tory instruction  in  a  criminal  case  as  asked  at  page  10  of  the 
transcript."  It  is  true  the  court  had  no  right  to  give  the  per- 
emptory instruction  to  acquit,  but  no  court  would  presume  that 
the  motion  was  overruled  by  the  court  below  by  reason  of  the 
fact  that  the  word  "instruct"  was  used  by  the  attorney  who  made 
(be  motion  in  place  of  the  word  "advise."  It  is  proper  enough 
tor  lawyers  to  deal  in  technicalities.     By  the  discussion  of  tech- 
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nical  rules,  and  the  attempt  to  maintain  a  strict,  technical  con- 
«truction  of  the  lan^age  of  the  statute,  and  the  efforts,  on  the 
other  hand,  to  obtain  a  broad  sod  liberal  construction  of  a  law, 
«  just  and  equitable  medinm  of  practice  is  established  and  main- 
tained. It  is,  therefore,  presumed  that,  in  overruHng  tlie  mo- 
tion asking  for  an  instruction  to  acquit,  the  court  intended  to 
overrule  a  motion  asking  it  to  "advise"  the  jury  to  acquit.  I 
shall  therefore  consider  whether  or  not  the  court  erred  in  refus- 
ing to  grant  the  motion. 

When  the  prosecution  rested,  I  do  not  think  the  state  had  in- 
troduced evidence  upon  which  any  person  could  be  legally  con- 
victed of  8  crime.  I  think  it  follows  that  the  defendant  was 
entitled  to  the  instruction,  and  that  the  court  erred  in  not  giving 
it ;  not  because  the  defendant's  attorney,  careless  of  the  language 
he  used,  asked  the  court  to  "instruct"  instead  of  "advise,"  but 
because  the  prosecution  had  utterly  failed  to  make  out  a  caw. 
It  was  not  an  instruction  to  be  given  or  withheld  at  the  discre- 
tion of  the  court.  In  the  absence  of  evidence  to  warrant  a  con- 
viction, it  must  be  given.  To  refuse  the  instruction  was  to  give 
the  sanction  of  the  court  to  the  conviction  of  the  defendant 
without  evidence  to  justify  it;  and  the  jury  would  have  a  right 
to  suppose  that,  under  the  law,  the  evidence  was  sufficient  to 
warrant  a  conviction.  Certainly,  such  an  act  on  the  part  of  tfie 
court  would  interfere  with  the  substantial  rights  of  the  defend- 
ant if ,  aa  a  matter  of  fact,  the  evidence  given  would  not  warrant 
A  conviction.  Whenever  a  defendant  aske  an  instruction  of  that 
character,  he  accepts  the  results  that  may  follow  a  refusal  on 
the  part  of  the  court  to  grant  it.  If,  therefore,  his  request  is 
refused,  and  the  reasons  therefor  are  sufficient,  and  he  is  preju- 
diced because  of  the  order,  the  resulting  misfortune  is  his  own 
fault ;  but  it  does  not  justify  the  court  in  refusing  the  instruc- 
tion asked  for,  if  the  gtatua  of  the  case  demands  it  The  case 
cited  by  the  attorney  general  {People  v.  Horn,  70  Cal.  17,  11 
Pac.  470)  simply  declares  that  the  court  was  not  authorized  to 
give  the  jury  a  peremptory  instruction  to  acquit,  but  says  the 
court  was  authorized  to  advise  an  acquittal  The  theory  of  the 
law  is  that  a  man  is  innocent  until  he  is  proven  guilty.  This 
in  very  many  cases  is  a  fiction,  and  it  not  infrequently  happens 
that  a  person  brought  into  court  is  required  to  prove  his  inno- 
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cecce.  Bat  the  old  theory  is  etill  the  law,  and  while  the  pei^ 
eooal  liberty  of  the  citizeo  is  the  paramoimt  consideration  of 
govemment  it  will  continne  to  be  the  law.  By  refusing  the  in- 
struction, when  warranted,  the  eotirt  forces  the  prisoner  either 
to  go  to  the  jury  with  a  declaration  by  the  court  to  the  effect,  in 
substance,  that  the  evidence  already  given  warrants  a  convic- 
tion, or,  in  most  instances,  to  testify  in  his  own  behalf;  in  other 
worda,  forces  him  to  prove  his  innocence. 

The  attorney  general  urges  that  the  court  was  not  anthorized  to 
advise  the  jury  to  acquit  under  subdivision  6,  section  7855,  which 
reads  that  the  court  must  not  charge  the  jury  in  respect  to  mat- 
ters of  fact  We  do  not  apprehend  that  section  7877  is  at  all 
in  conflict  with  the  provisions  of  section  7856.  S^ctiim  7877 
distinctly  states  that  the  jury  is  not  bound  to  act  upon  the  ad- 
vice given  by  the  court;  and,  if  the  court  were  to  advise  the  jury 
to  acquit,  it  would  be  the  duty  of  the  court  to  state  that  the 
jury  were  at  liberty  either  to  accept  or  reject  its  advice.  Th« 
fact  remains,  however,  that  when  a  person  is  charged  with  crime 
he  must  be  convicted  by  legal  evidence.  The  jury  pass  judg- 
ment as  to  the  facts.  This  is  an  authority  upon  which  the  court 
dare  not  treapasfl.  On  the  other  hand,  the  evidence  upon  which 
a  person  is  convicted  must  be  legal  evidence ;  and  as  to  whether 
or  not  the  evidence  tendered  is  sufficient,  under  the  law,  t»  war- 
rant a  conviction,  the  court,  on  the  last  appeal,  is  the  absolute 
judge.  The  statute  provides  that,  if  the  court  deems  the  evi- 
dence insufficient  to  warrant  a  conviction,  it  must  so  advise  the 
jury.  If  there  is,  practically,  no  evidence  of  guilt,  it  is  not  a 
matter  of  discretion  with  the  court.  Therefore,  when  the  pros- 
ecution rested  in  this  case,  it  was  the  duty  of  the  court  to  advise 
the  jury  to  acquit,  regardless  of  any  trifling  mistake  the  attorney 
may  havrf  made  in  using  one  word  for  another.  As  well  say 
that  a  court  will  refuse  to  dismiss  an  indictment,  when  soffident 
reasons  are  given,  because  the  prosecutor,  following  the  old  form, 
asks  for  a  nolle  prosequi  instead  of  a  dismissal. 

2.  It  is  urged  that  the  defendant  waived  his  exception  to  the 
order  of  the  court  under  the  rule  laid  down  in  Insurance  Co.  v. 
Cranial,  120  U.  S.  530,  7  Sup.  Ct.  Rep.  686,  and  in  Railway  Co. 
V.  Cummings,  lOG  U.  S.  700,  1  Sup.  Ct.  Bep.  493.  The  lan- 
guage of  the  court  in  the  latter  case  (106  U.  S.  701,  1  Sup.  Ct 
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Bep.  494)  18  as  follows:  "It  is  undoubtedly  true  that  a  case  ma; 
be  presented  In  which  the  refusal  to  direct  a  verdict  for  the  de- 
fendant at  the  close  of  the  plaintiff's  testimonj  will  be  good 
ground  for  the  reversal  of  a  judgment  on  a  verdict  in  favor  of 
the  plaintiff,  if  the  defendant  rests  his  case  od  such  testimony, 
and  introduces  none  in  his  own  behalf;  but,  if  he  goes  on  with 
liis  defense,  and  puts  in  testimony  of  his  own,  and  the  jury,  un- 
-der  proper  instructions,  finds  against  him  on  the  whole  evidence, 
the  judgment  cannot  be  reversed,  in  the  absence  of  the  defend- 
ant's  testimony,  on  account  of  the  original  refusal,  even  though 
it  would  not  have  been  wrong  to  give  the  instruction  at  the  time 
it  was  asked."  If  the  rule  laid  down  in  this  case  applies  to  the 
section  before  referred  to  from  our  Penal  Code,  and  to  the  rules 
■of  criminal  practice  in  thia  territory,  the  discussion  would  be 
-ended  and  the  question  settled,  so  far  as  this  court  is  concerned. 
Bubdivision  6,  section  4354  of  the  Code  of  Civil  Procedure,  un- 
-der  which  an  action  may  be  dismissed  or  a  judgment  for  nonsuit 
entered,  gives  the  conditions  under  which  a  nonsuit  may  be  had 
as  follows:  "By  the  court  upon  motion  of  the  defendant, 
when,  upon  the  trial,  the  plaintiff  fails  to  prove  a  sufiicient 
case  for  the  jury."  The  decision  of  the  supreme  court  be- 
fore referred  to  would,  unquestionably,  control  the  method 
■of  procedure  under  thia  section;  but  let  us  place  the  section 
from  the  Penal  Code  by  the  side  of  section  4354  of  the 
Code  of  Civil  Procedure,  and  note  how  marked  the  contrast : 
■"If,  at  any  time  after  the  evidence  on  either  side  is  closed,  the 
court  deems  it  insufficient  to  warrant  a  conviction,  it  must  ad- 
vise the  jury  to  acquit  the  defendant."  This  is  simply  declara- 
tory of  one  of  the  principles  of  the  common  law — namely,  that 
the  guilt  of  the  accused  must  be  proven.  In  civil  cases  the 
■court  "may,"  "upon  motion,"  grant  the  order;  under  the  Crim- 
inal Code,  the  court  "must"  make  the  order,  without  motion,  if 
the  condition  specified  exists.  In  the  case  at  bar,  if  the  evidence 
was  not  BuE&cient  to  sustain  a  conviction,  when  the  prosecution 
rested,  the  defendant,  under  this  statute,  was  authorized  to  call 
upon  the  court  for  its  enforcement;  and  if,  in  the  judgment  of 
the  appellate  court,  the  evidence  at  that  time  warranted  the  re- 
fluest,  the  prosecution  having  failed  to  prove  the  guilt  of  the  ac- 
«used  by  legal  evidence,  the  presumption  of  innocence  and  the 


622  Terbitory  v.  Neiison.  [Sup.  Ct^ 

Opinion  of  tha  Court — Sweet,  J,,  Dissenting. 

peremptory  statute  entitlfid  hira  to  that  imtruction.  Evidence 
that  would  justify  the  court  below  in  sending  a  civil  case  to  the 
jury  in  the  exercise  of  ita  discretion  would  be  one  thing,  and  evi- 
dence that  would  warrant  a  conviction  of  a  person  accused  of  a 
crime  would  be  an  entirely  different  thing.  The  distinction  be- 
tween the  two,  however,  is  no  more  clearly  marked  than  the  dif- 
ference in  the  two  statutes.  This  construction  of  the  etatute^ 
and  the  rights  of  the  accused  under  it,  are  also  in  harmony  with 
the  principles  of  the  common  law,  which  it  is  intended  to  mod- 
ify; and,  under  the  rales  of  construction,  we  cannot  pass  one 
stfip  beyond  the  point  to  which  the  statute  authorizes  us  to  go. 
Taking  this  view  of  the  question,  it  matters  little  whether,  ia 
asking  the  enforcement  of  the  statute,  defendant's  counsel  used 
the  word  "advise"  or  "instruct" ;  for,  in  the  absence  of  evidence 
to  warrant  a  conviction,  it  was  the  duty  of  the  court,  under  the 
positive  mandate  of  the  statute,  to  advise  the  acquittal,  whether 
the  defendant  asked  it  or  not.  The  section  referred  to  leaves  the 
common  law  in  force  to  that  extent  Under  the  common  law, 
the  defendant  was  not  heard  either  in  person  or  by  counsel. 
The  case  was  brought  before  the  court,  and  the  state  offered  ita 
evidence.  If,  under  that  evidence,  his  guilt  was  not  established, 
the  prisoner  was  discharged.  With  the  exception  of  the  old  pre- 
sumption still  existing  in  favor  of  the  accused,  nothing  remains 
of  the  old  principle  except  this :  "It  the  evidence  does  not  war- 
rant conviction,  the  court  must  advise  acquittal."  The  mandate 
to  obey  what  is  left  is  as  imperative  as  if  the  principle  of  the 
common  law,  and  the  practice  under  it,  had  never  been  modified 
at  all.  This  is  the  only  power  left  the  court  under  which  it  may 
shield  the  prisoner  in  meritorious  cases;  but  it  is  a  positive  right 
left  the  accused  from  the  conunon-law  practice,  and  must  be  ex- 
ercised under  the  statute. 

Let  U8  consider  the  matter  from  the  standpoint  of  another 
well-known  principle.  The  ruling  of  the  court  was,  in  sub- 
stance, a  declaratioD  to  the  effect  that  evidence  had  been  given 
BuflScient  to  warrant  a  conviction.  If,  under  the  legal  effect  of 
legal  evidence,  this  was  error,  the  rights  of  the  accused  were 
seriously  and  unlawfully  injured.  He  was  accused,  arrested, 
and  the  state  presented  its  evidence  of  guilt.  He  was  in  jeo-' 
pardy.     And,  when  the  state  rested,  if  the  evidence  was  insuffic- 
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ieat  to  T&rrant  hie  being  longer  held,  nnder  the  lav  and  the 
statute  that  jeopardy  was  legally  at  an  end,  to  the  extent  that 
the  court  "must,"  not  "may,"  advise  the  jury  to  acquit;  and  it 
waa  defendant's  right  to  invoke  the  statute.  If  the  court  deny 
the  motion,  the  accused,  if  able,  may  rest  and  appeal  to  a  higher 
court.  If  the  accused  is  poor,  he  has  but  this  alternative :  to  go 
to  the  jury  in  the  face  of  this  declaration  on  the  part  of  the 
court,  or  attempt  to  show  his  innocence  both  to  the  court  and 
jury.  To  testify  in  hie  own  behalf  is  his  only  hope ;  and  thus, 
if  the  court  err,  it  ultimately  forces  the  defendant  to  the  witness- 
stand,  and  indirectly  enforces  and  continues  his  jeopardy.  In 
other  words,  the  prosecution  having  failed  to  prove  the  guilt  of 
the  accused,  the  latter  must  still  come  forward,  and  prove  hi* 
innocence. 

8.  It  is  also  urged  that  the  evidence  is  not  all  here.  The  pra- 
Bumption  is  that  the  transcript  contains  all  of  the  evidence  bear- 
ing upon  the  objection  made  by  the  defendant.  It  is  too  late  for 
the  respondent  to  object  to  the  transcript.  The  Idaho  statute, 
under  which  a  bill  of  exceptions  is  prepared  in  criminal  cases, 
was  taken  from  the  California  Penal  Code,  and  the  principle  in 
issue  has  been  repeatedly  passed  upon  by  the  supreme  court  of 
that  state.  In  the  case  of  People  v.  English,  52  Cal  211,  the 
same  quetition  was  raised  that  is  presented  here.  The  court  held 
that  a  bill  of  exceptions,  in  a  criminal  case,  is  presumed  to  con- 
tain all  the  evidence  given  at  the  trial  bearing  upon  the  point  of 
the  objection,  and  that,  if  the  bill  of  exceptions  prepared  by  the 
defendant  in  a  criminal  case  does  not  contain  all  the  evidence 
given,  bearing  on  the  point  made,  the  district  attorney  should 
be  permitted  to  suggest  an  addition  to  the  bill  of  such  evidence; 
but  the  appellate  court  cannot  take  his  suggestion  that  such  evi- 
dence was  given.  It  is  the  duty  of  the  district  attorney  to  see 
that  the  evidence  is  here.  This  principle  was  confirmed  in  Peo- 
ple V.  Dye,  G2  Cal.  524.  It  is  urged  that,  under  our  statute,  the 
rules  of  evidence  in  civil  and  criminal  cases  are  the  same,  except 
as  otherwise  provided  by  the  code.  That  is  true.  This  is  not, 
however,  a  question  of  admission  of  evidence.  It  is  a  question 
of  practice,  and  it  is  also  a  question  of  law;  and  I  do  not  see 
that  this  rule  of  evidence  has  any  bearing  whatever  on  the  issue 
at  bar. 
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I  must  conclude  that  the  court  erred  in  declining  to  advise 
an  acquittal,  and  that  it  was  such  an  error  as  to  interfere  with 
the  Bub^tatitial  rights  of  the  defendant.  It  was  snch  on  error 
88  might  result  in  the  conviction  of  an  accused  person  through 
prejudice.  In  other  worda,  under  the  evidence,  it  was  an  error 
that  might  prompt  a  jury  to  convict  an  innocent  man,  under  the 
apparent  sanction  of  the  court,  without  evidence  to  warrant  or 
nutain  the  conviction. 


<Msreli    0,  ISBO.) 
MAETIN  BT  AL.  y.  ATCHISON  et  al. 

[33  Pm.  470.] 

JUDOlCKtrT  Cbeditor — SECEiVEit. — A  judgment  creditor  la  without 
An  adequate  legal  ranedy  when  ths  title  of  the  defendant'! 
property  ia  clouded  by  a  fraudulent  aasignment  thereof  and  by 
anothtt'  judgment  which,  though  fraudulent,  ia  held  a  prior  lien, 
and  when  such  property  it  in  the  handa  of  a  receiver  to  be  sold 
for  the  benefit  of  euch  fraudulent  judgment. 

StCBiVEB. — A  receiver  cannot  be  aued  without  first  obtaining  the  per- 
miasion  of  the  court  -which  appointed  him. 
( Syllabus  by  the  court.} 

APPEAL  from  District  Court,  Shoshone  Coun^. 

Albert  Hagan,  for  Appellants. 

Charles  W.  O'Neii,  for  Kespondents. 

Ho  briefs  filed  in  the  case. 

BEATTY,  C.  .T.— The  complaint  alleges  that  on  the  twelfth 
day  of  Kay,1887,  one  Brile  obtained  judgment  for  $650.25  in  the 
district  court  of  Shoshone  countyagainst  defendant  the  Kentucky 
Smelting  and  Mining  Company,  which  was  sold  and  assigned 
to  plaintiffs ;  that  on  March  31,  1887,  defendant  company  by  a 
deed  of  assignment  transferred,  for  the  benefit  of  its  creditors, 
to  defendant  Gregory,  a  certain  smelting  property  described  in 
tiw  complaint;  that  said  assignment  was  Illegal  and  void;  that 
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on  Januflry  24,  1887,  one  WeBsells  filed  his  mechanic's  lien 
against  defendant  company  and  its  property  for  about  $1,400, 
and  on  February  23.  1887,  commenced  in  said  district  court  his 
foreclosure  action  on  said  lien;  that  on  April  6, 1887,  said  Wes- 
eelU  died,  when  defendant  Atchison  was  appointed  his  adminis- 
trator; that  on  November  25,  1887,  hy  stipulation  of  parties, 
said  administrator  recovered  judgment  against  defendant 
•company  for  about  $1,000,  which  was  declared  a  prior  lien 
against  said  company's  property;  that  at  the  same  time,  de- 
fendant Lowering  was  appointed  by  said  court  receiver  to 
take  charge  of  said  smelting  property,  sell  it,  and  apply 
the  proceeds  to  the  payment  of  said  WesselU  judgment;  that 
the  claim  of  said  WesscUs  was  fraudulent,  and  that  defendant 
company  was  not  indebted  to  him ;  that  the  WesselU  judgment 
was  recovered  through  such  proceedings,  which,  if  true,  would 
make  it  fraudulent,  and  in  them  all  the  defendants  except  Low- 
ering were  concerned ;  that  in  consequence  of  these  proceedings, 
the  property  being  in  the  hands  of  the  receiver  Lowering,  and 
the  Wessells  judgment  being  held  the  prior  lien,  plaintiffs  are 
'  nnable  to  enforce  their  judgment  by  the  sale  of  said  smelting 
property ;  and  plaintiffs  then  ask,  in  effect,  that  their  judgment 
be  declared  the  prior  lien  and  claim  against  said  smelting  prop- 
erty, and  the  receiver  be  restrained  from  selling  the  latter.  To 
the  complaint,  defendants  interposed  their  demurrer,  which  be- 
ing overruled  by  the  court,  they  refused  to  answer,  and  judg- 
ment was  rendered  against  them  as  prayed.  From  this  judg- 
jnent  they  have  appealed  to  this  court,  and  the  cause  is  sub- 
mitted without  argument,  hut  upon  briefs  of  the  respective  par- 
ties. 

The  defendants  by  their  demurrer,  and  here,  claim  that  plain- 
tiff had  an  adequate  remedy  at  law.  How  and  by  what  means? 
They  allege  the  smelting  property  is  all  the  defendant  company 
had,  and,  this  being  in  the  possession  and  under  control  of  the 
court,  plaintiffs  could  not  proceed  against  it.  Suppose  it  had 
not  been  in  the  hands  of  the  receiver,  what  adequate  remedy  at 
law  would  plaintiffs  then  have?  All  they  could  do  would  be  to 
issue  execution,  and  sell  the  property  in  pursuance  of  their  judg- 
ment. But  with  this  prior  alleged  invalid  assignment  of  the 
Id«ho,  Vol.  2—40 
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property,  and  the  lien  of  the  WeBsella  judgment  againfit  it,  vbo 
would  purchase  it  ?  The  probability  is  no  one  would  at  anything 
over  a  nominal  sum,  or  for  anything  near  it«  value.  The  result 
would  be  that  plaintiffs  would  be  compelled  to  buy  in  the  prop- 
erty, and  then  bring  an  action  againet  all  these  parties  to  clear 
the  cloud  against  the  title.  Plaintiffs  may  not  want  to  purchase 
the  property ;  they  may  prefer  it  to  be  sold  for  its  full  value,  and 
they  get  their  money.  The  only  way  this  would  be  possible 
would  be  the  clearing  away  of  these  claims  against  it,  the  clouds 
upon  its  title,  all  of  which  plaintiffs  are  entitled  to  if  the  allega- 
tions of  their  complaint  are  true.  We  do  not  think  plaintiffs 
had  an  adequate  remedy  at  law,  but  that  they  are  entitled  to  a. 
remedy,  at  least,  similar  to  that  they  are  pursuing  by  this  action. 
The  appellants  also  claim  there  iB  a  misjoinder  of  parties  de- 
fendant, and  in  that  the  receiver  Lowering  is  made  a  party  de- 
fendant without  permission  first  had  of  the  court  appointing 
him.  We  think  tiie  claim  of  appellants  is  correct  The  receiver 
is  an  officer  of  the  court,  in  all  respects  subject  to  its  orders  an^ 
directions,  and,  in  so  far  as  his  duties  as  such  go,  is  not  amena- 
ble to  any  other  power  or  authority,  and  at  all  times  is  Tinder 
the  protection  of  the  court,  and  the  property  in  his  hands  is 
tn  cuftodia  legit.  To  permit  anyone  to  bring  actions  against 
him  concerning  such  property  would  be  to  remove  him  from  the 
protection  of  the  court,  and  the  property  from  its  possession  and 
control.  If  the  action  can  be  commenced  against  Mm,  it  may 
proceed  to  judgment,  and  the  property  actually  in  his  possessioa 
by  the  prior  order  of  the  court  sold;  thus  bringing  the  different 
orders  and  judgments  of  the  court  on  the  same  subject  directly 
in  conflict.  If  such  proceedings  can  be  tolerated,  then  the  ap- 
pointment of  receivers  by  courts  would  be  a  usdess  ceremony — a 
farce.  The  plaintiffs  are  not  without  a  remedy,  for  they  may 
ask  the  court  to  allow  the  receiver  to  be  made  a  party,  under 
iBUch  restrictions  as  the  court  deems  best  for  the  preservation  of 
the  property,  of  its  own  aathority,  and  the  protection  of  its  offi- 
cers; or  the  court  may,  upon  the  proper  showing  being  mad^ 
require  the  receiver,  if  the  property  is  sold  in  pursuance  of  its 
former  order,  to  hold  the  proceeds  thereof  subject  to  the  farther 
directions  of  the  court.  Upon  principle,  this  question  seems 
clear,  without  the  citation  of  authorities.     In  support  of  tiie 
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Tiew  above  expressed,  one  controlling  with  ua  is  Barton  v.  Bar- 
bour, 104  V.  S.  128,  which  says :  'It  is  a  general  rule  that,  be- 
fore suit  is  brought  against  a  receiver,  leave  of  the  court  by 
Trhich  he  was  appointed  must  be  obtained.  Davis  v.  Oray,  16 
WalL  SOS,  and  cases  there  cited.  But  the  learned  counsel  for 
plaintiff  in  error  strenuouely  contends  that  the  only  consequence 
resulting  from  prosecuting  the  suit  without  such  leave  is  that 
the  plaintiff  may  be  restrained  by  injunction  or  attachment  for 
contempt,  and  that  the  rule  applies  only  to  cases  where  the  suit 
is  brought  to  take  from  the  receiver  property  whereof  he  is  in 
poeeession  by  order  of  the  court  We  conceive  that  the  rule  is 
not  so  limited."  The  court  contmuee  then  to  the  distinct  con- 
dneion  that  an  action  cannot  be  commenced  against  a  receiver 
without  permission  of  the  court  which  appointed  him.  There 
ore  some  other  questions  discussed  by  appellants  in  their  brief 
which  we  do  not  deem  it  necessary  to  further  refer  to,  aa  they 
can  be  better  determined  by  the  lower  court  when  upon  tiie  trial 
of  the  cause  all  the  facts  ate  before  it  We  therefore  conclude 
the  judgment  of  the  lower  court  should  be  reversed,  and  the 
cause  thence  remanded  for  such  action  in  harmony  herewith  as 
to  such  court  may  seem  best;  and  it  is  so  ordered. 


(Juivuj  &8,  1890.) 
COFFIN  BT  AL.  V.  EDGINGTON  ra  Aii. 

[23  Pac  SO.] 

Death  or  Paktt — SuBanTunoK. — After  judgment  was  rendered,  ftnd 
before  notice  of  appeal  was  filed  or  aerred,  one  of  the  defendoata 
died,  DO  Bubatitutioa  having  been  made;  held,  that  all  proceedings 
on  the  appeal   were  null   aud  void  aa  to  tlie  repreBentativea   of  ' 
the  deceased  defendant. 

BanwQ  Notice  or  Appkai. — If  a  partf  to  an  action  diea  after 
the  rendition  of  judgment  and  before  filing  and  serving  notice 
of  appeal,  the  authority  of  the  deceased's  attornej  to  act  ter- 
minates, and  any  lubeeqaent  action  of  the  attorney  before  sub- 
stitution will  not  bind  the  repreaentativea  of  the  deceased  or  any 
other  party  in  Intereit. 
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Same. — Any  party  to  an  action,  whether  pUinttff  or  defendant, 
maj  appeal,  but  the  notice  of  appeal  must  be  aerved  on  all 
partiea  who  wouM  be  affected  by  any  order  of  tbe  appellata 
court,  whether  said  parties  be  plaintiffs  or  defendants  or  int«r- 

{ Syllabus  by  the  court.) 

AI'PEAL  from  District  Court,  Alturas  Cottnty. 

Lyttleton  Price,  F.  B.  EoBign  and  V.  S.  Anderson,  for  Ap- 
pellants. 

No  brief  filed. 

Kingsbury  &  McGowan,  for  Respondents. 

Appeal  taken  Tmder  section  4808  of  the  Kevised  Iaws.  No- 
tice must  be  served  on  each  adverse  party.  ( Williams  v.  Santa 
Cruz  Min.  Assn.,  66  CaL  193,  6  Pac.  85 ;  Senter  v.  De  BemaJ, 
88  Cal.  637;  In  re  Medbury,  48  Cal.  83;  Reed  v.  Allison,  61  Cal. 
4C1;  O'Eane  v.  Daly,  63  Cal.  3]7.)  "Adverse"  party  defined. 
(Hayne  on  New  Trial  and  Appeal,  pp.  630,  631 ;  Senter  v.  De 
Bemal,  38  Cal.  64;  Randall  v.  Hunter,  69  Cal.  80, 10  Pac.  130; 
O'Kane  v.  Daly,  63  Cal  317.)  Death  revokes  the  authority  of 
an  attorney.  (Hayne  on  ISew  Trial  and  Appeal,  631;  Jvdaon  v. 
Love.  35  Cal.  463;  Sharizen  v.  Lou,  40  Cat.  96;  Sheldon  v.  Dal- 
ton,  67  Cal.  19.) 

SWEET,  J. — These  are  appeals  from  the  second  district.  It 
is  unnecessary  to  make  a  etatement  of  the  facts  involved  in  the 
case.  It  is  here  presented  on  a  motion  by  the  respondents  to 
dismiss  the  appeals,  and  a  review  of  the  proceedings  in  connec- 
tion therewith  will  enable  us  to  dispose  of  the  issue  at  bar. 

On  the  ninth  day  of  October,  1889,  E.  C.  Coffin,  K.  W.  Berry, 
J.  M.  Burkett,  and  W.  H.  Bedway,  doing  business  under  the 
firm  name  of  Coffin  &  Co.,  obtained  a  joint  and  several  I'udCTnent 
against  A.  P.  Turner,  ''.  J.  Edpngton,  W.  H.  Nye,  V.  S.  An- 
derson and  J,  9,  Lewis  for  the  sum  of  $933.35,  with  interest 
On  the  eleventh  day  of  October,  1889,  defendants  filed  and 
served  their  notice  of  appeal.  Defendants  appeal  from  the  judg- 
ment, as  well  as  from  the  order  overruling  the  motion  for  a  new 
trial     The  appeals  were  perfected,  and  the  cause  was  regularly 
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Pelted  for  hearing  in  this  conrt  The  reepondents  Bubmit  two 
motions;  one  of  them  heing  a  motion  to  dismiss  both  appeals. 
The  other  asks  for  an  order  of  this  court  affirming  the  judgment 
of  the  court  below  as  against  appellants  T.  J.  Edgington  and  J. 
8.  Lewis.  The  motions  were  not  presented  in  this  order;  bnt, 
for  reasons  that  will  appear,  we  consider  the  second  motion  first. 
The  second  motion  is  based  upon  an  affidavit  made  by  B.  W. 
Berry,  one  of  the  plaintifTs,  in  which  he  sets  forth  the  fact  that 
after  the  entry  of  the  judgment  in  the  court  below,  "and  before 
the  notice  of  appeal  herein  was  filed  or  served,  and  before  any 
of  the  proceedings  on  the  said  appeals  were  had  or  taken,"  de* 
fendant  Lewis  died.  The  facts  set  forth  in  the  affidavit  are  ad- 
mitted. The  affidavit  of  Berry  was  filed  in  this  court  before 
the  cause  was  called  for  argument.  This  was  the  proper  time 
to  direct  the  attention  of  the  court  to  the  fact,  and  the  manner 
adopted  was  approved  in  Judson  v.  Love,  35  Cal.  467.  It  fur- 
ther appears  from  the  transcript,  as  well  as  from  the  admissions 
of  counsel,  that  no  substitution  of  the  personal  representatives  of 
the -deceased  defendant  was  had  in  the  lower  court  prior  to  the 
proceedings  had  on  appeal,  and  that  the  attorney  for  Lewis 
acted  in  behalf  of  the  latter's  representatives,  in  said  proceed- 
ings, without  authority. 

The  question  presented  is  as  follows :  Has  this  court  jnn8di(>* 
tion  to  hear  and  determine  this  appeal,  in  view  of  the  fact  that 
all  of  the  proceedings  taken  and  had  on  the  appeal  were  subse- 
quent to  the  death  of  said  defendant  Lewis?  We  think  not.  In 
the  case  of  Sheldon  v.  Dalton,  51  Cal,  19,  the  court  say:  "There 
were  two  plaintiffs  in  this  case,  one  of  whom  died  before  this 
appeal  was  taken.  There  was  no  suggestion  of  the  death,  and 
no  substitution  of  the  personal  representative  of  the  deceased 
plaintiff.  It  is  conceded  that  the  appeal  was  prematurely  taken, 
and  the  motion  to  dismiss  is  granted."  In  the  case  of  Judson 
V.  Love,  35  Cal.  466,  the  same  question  was  involved.  Judge 
Sawyer,  speaking  for  the  court,  uses  the  following  language: 
"A  motion  is  made  to  dismiss  the  appeal  as  to  the  defendant 
Love,  based,  firstly,  upon  exceptions  to  the  transcript;  and  sec- 
ondly, upon  affidavits  filed  showing  that  defendant  Love  died 
on  the  15th  of  March,  1866,  after  the  rendition  of  the  verdict 
in  the  court  below,  and  before  any  notice  of  intention  to  move 
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for  a  new  trial  was  given,  on  the  ground  that  all  subsequent  pro- 
ceedings, and  motion  for  new  trial,  and  the  attempt  to  appeal, 
are  void  and  ineffectual  for  any  purpose  as  to  said  defendant 
Love  and  his  successors  in  interest,  for  want  of  any  proper  party 
to  the  suit,  or  of  any  person  upon  whom  a  valid  service  of  papers 
could  be  made."  Again,  the  court  say:  "It  is  clear  that  all  these 
proceedings,  except  the  entry  of  judgment  on  the  verdict  before 
rendered,  had  since  the  deatii  of  defendant  Harlow  S.  Love,  on 
the  fifteenth  day  of  March,  1866,  are  irregular  and  void  as  to 
him,  and  his  succeesors  in  interest.  There  was  from  that  time 
forth  no  party  before  the  court  as  to  the  interest  of  Love  in  the 
matter  in  oontroveray,  and  no  one  authorized  to  represent  it. 
The  power  of  attorney  necessarily  ceased  with  the  death  of  the 
principal.  No  further  proceedings  could  be  had  without  bring- 
ing in  the  representatives  of  Love.  The  Practice  Act  authorizes 
a  judgment  to  be  entered  upon  a  verdict  when  a  party  dies  after 
verdict  and  before  judgment,  ....  but  this  is  as  far  as  it  goes. 
Warren  v.  Eddy,  13  Abb.  Pr.  30,  is  in  point.  Notice  of  argu- 
ment had  been  served  on  the  attorney  of  defendant  after  .the 
death  of  the  latter.  The  court  say:  'At  the  time  of  the  service 
of  the  notice,  J,  W.  Culver  could  not  act  for  a  dead  man,  and 
he  had  no  authority  to  act  for  or  represent  the  estate.  The 
order  of  the  general  term  for  aflormance  by  default,  founded  on 
such  notice,  was  therefore  irregular,  inasmuch  as  it  was  made 
without  notice  to  any  one  representing  the  estate  of  Daniel  F, 
Eddy.' "  Again,  the  court  say :  "His  former  attorney  could  not 
give  a  notice  of  motion  for  new  trial  or  of  appeal  that  would  be 
effectual,  for  he  had  ceased  to  have  any  authority  in  the  matter. 
If  he  has  no  authority  to  give  such  notice,  he  has  none  to  re- 
ceive one,  or  act  upon  it,  in  the  further  stages  of  the  proceed- 
ings, when  it  is  received.  He  has  become  a  stranger  to  the  pro- 
ceedings." It  is  unnecessary  to  quote  authorities  further  upon 
this  point.  The  principle  is  well  known  and  thoroughly  estab- 
lished. It  is  evident,  therefore,  that  no  proceedings  can  be  had 
in  this  coiirt  affecting  the  interests  of  the  representatives  of  the 
-deceased  defendant. 

The  next  question  is,  Could  an  appeal  be  taken  by  the  defend- 
ants in  this  case  before  a  substitution  was  made?  It  would  seem 
to  be  impossible.     The  judgment  rendered  against  defendant! 
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was  joint  and  several  in  its  character,  No  decision  of  this  court 
can  be  rendered  affecting  one  of  the  defendants  without  affect- 
ing all  This  fact  makes  them  adverse  parties,  within  the  stat- 
ute. It  may  be  worth  while  to  define  the  meaning  of  "adverse 
party,"  as  contemplated  by  law.  In  Senter  v.  De  Bemal,  38 
Cal.  640,  the  court  say ;  "The  question  is  as  to  the  meaning  of 
the  words  'adverse  party,'  as  here  used ;  and  as  to  that  we  think 
there  can  be  no  rational  doubt  Every  party  whose  interest  in 
the  subject  matter  of  the  appeal  is  adverse  to,  or  will  be  affected 
by,  the  reversal  or  modification  of  the  judgment  or  order  from 
which  the  appeal  has  been  taken,  is,  we  think,  an  'adverse  party,' 
within  the  meaning  of  these  provisions  of  the  code,  irrespective 
of  the  question  whether  he  appears  upon  the  face  of  the  record 
in  the  attitude  of  plaintiff  or  defendant  or  intervener.  Such 
was  declared  to  be  the  meaning  of  this  language  as  used  in  the 
statutes  and  rules  of  the  court  of  chancery  of  New  York  prior 
to  the  adoption  of  the  code  in  that  state."  Our  statute  allows 
an  appeal  to  any  and  every  person  who  may  feel  aggrieved;  but 
it  requires  of  the  appellant  that  he  shall  serve  a  notice  of  his 
appeal  upon  all  parties  who  may  be  affected  by  any  decision  the 
appellant  court  may  render  affecting  the  interests  of  the  parties. 
This  cause  clearly  comes  within  the  rule,  aB  any  decision  aifect- 
ing  the  interests  of  the  representatives  of  Lewis  must  certainly 
affect  the  other  defendants  to  the  action.  In  the  case  of  Thomp- 
son V.  Ellsworth,  1  Barb,  Cb,  637,  after  stating  that  any  person 
may  appeal,  whether  tiie  judgment  against  him  be  joint  or  sev- 
eral, the  court  say  that  he  is  required  to  notify  all  other  parties 
who  are  interested  in  opposing  the  relief  which  he  seeks  by  his 
appeal,  if  they  have  formerly  appeared  in  the  action  in  the  court 
below,  or  his  appeal,  as  to  those  not  served,  will  prove  ineffect- 
ual ;  and  also  as  to  those  served,  if  the  relief  sought  is  of  such  a 
character  that  it  cannot  be  granted  as  to  the  latter  without  being 
granted  us  to  the  former,  also. 

It  is  further  urge<i  by  counsel  for  respondents  that  this  appeal 
should  be  dismissed  for  the  reason  that  the  undertaking  was 
eerved  prior  to  the  notice  of  appeal.  It  is  unnecessary  to  go  into 
the  merits  of  this  question,  inasmuch  as  the  appeal  must  be  dis- 
missed for  the  reasons  already  stated. 


632  DnSHiwAT  v.  LA.wsoy.  [S°P^  ^ 

Point*  dttiAtd, 

But  appellant  afks  that,  in  the  eteot  of  an  order  of  dimnissal, 
the  appeal  be  dismi^ed  without  prejudice.  We  do  not  see  any 
reason  wbj  the  repreiientatiTes  of  defendant  Lewis,  in  whose 
interest  the  appeal  is  taken,  cannot  appeal  to-dav,  if  they  bo  de- 
eire.  Each  and  erery  step  taben  in  the  proceedingH  had  on  ap- 
peal w  utterly  »oid.  The  representatives  of  the  deceased  de- 
fendant are  not  bound  by  them.  In  short,  no  appeal  has  bem 
taken.  Therefore  the  rights  of  the  representatiTes  of  Lewis 
cannot  be  prpjudiced.  Howerer,  section  4823  of  the  Revised 
Statutes  provides  that  "the  dismissal  of  an  appeal  is  in  effect 
an  artirmance  of  the  judgment  or  order  appealed  from,  unleea 
the  dismissal  is  expressly  made  without  prejudice  to  an- 
other appeal."  The  court  may,  unquestionably,  order  the  dia- 
missal  of  an  appeal  without  prejudice;  and  perhaps  it  is  always 
safer  to  do  so,  when  the  facts  justify  iL 

The  motion  submitted  by  respondents  asking  that  the  judg- 
ment be  afOrmed  as  against  Lewis  and  Edgington  is  practically 
disposed  of  by  the  authorities  cit«d.  If  this  court  is  without 
jiirisdiotion  of  the  defendants,  it  certainly  cannot  make  an  or- 
der that  would  be  binding  upon  them;  and  that  no  such  jurisdic- 
tion has  been  acquired  is  evident.  The  motion,  therefore,  to 
adirm  the  judgment  as  against  Lewis  and  Edgington  is  over- 
ruled, and  the  motion  to  dismiss  the  appeal  as  to  all  the  defend- 
ants K  grantc^l,  without  prejudice  to  another  appeaL 


Beatty,  C.  J.,  and  Berry,  J.,  concur. 


(Januar?  29,  ISBO.) 

DUNNIWAY  ET  AL.  V.  LAWSON  et  al. 
[23  Pnc.  78.1 

Practice — Appeai, — Dismiss  ai~ — Jn  an  action  where  relief  1b 
granted  both  partiea,  on  motion  to  diBmias  the  appeal  under 
rule  3  of  the  supTcme  coart,  the  certificate  of  the  clerk  below, 
under  rule  4,  not  showing  the  nature  and  substance  of  the  judg- 
ment appealed  from,  held,  that  Baid  certificate  will  not  justify 
diamiBMl  of  the  appeal. 

BuiXS  DiBECTOBT. — Rule  3  is  directory,  and  gives  no  right  to 
a  party  to  demand  its  enlorcement. 
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Saom.ia  fob  Disuibsal. — The  court  will  not  dismfsa  an  ap- 
peal under  rule  3  unless  it  be  made  to  Appear  thAt  juettc« 
require!  tucli  diBmiwal. 

(Syllabus  hj  the  court.) 

APPEAL  from  District  Court,  Cuater  County. 

J.  T.  Morgan,  for  Appellants 

No  brief  on  file. 

Angel  &  Sullivan,  for  BeBpondenta. 

No  brief  on  file, 

BEREY,  J. — Thia  ia  a  motion  by  respondents  to  diamies 
an  appeal  in  the  above-entitled  action,  which  motion  is  made 
under  rules  2,  3  and  4  of  this  court,  and  upon  the  certificate 
of  the  clerk  of  the  district  court  of  Cuater  county.  The  rules 
are  as  follows: 

Rule  2.  "When  an  appeal  or  writ  of  error  haa  been  per- 
fected thirty  days  before  the  commencement  of  the  next  regular 
or  adjourned  term  of  thia  court,  the  transcript  of  the  record 
shall  be  filed  at  least  three  days  before  the  first  day  of  such 
regular  or  adjourned  term." 

Rule  3,  "If  the  transcript  of  the  record  is  not  filed  within 
the  time  prescribed  [by  rule  2],  the  appeal  or  writ  of  error 
may  be  dismissed,  on  motion,  without  notice,  on  Monday  of 
the  week  during  which  the  cause  is  subject  to  call,  under  rulo 
8.  A  cause  so  dismissed  may  be  restored  during  the  same 
terra,  upon  good  cause  shown,  on  notice  to  the  opposite  party. 
Unless  so  restored,  the  dismissal  is  final,  and  a  bar  to  any 
other  appeal  or  writ  of  error  from  the  aame  order  or  judg- 
ment." 

Rule  4.  "On  such  motion  there  shall  be  presented  the  certi- 
ficate of  the  clerk  below,  certifying  the  amount  or  character  of 
the'  judgment;  the  date  of  its  rendition;  the  fact  and  date  of 
the  filing  of  the  motion  of  appeal,  or  issuing  of  the  writ  of 
error;  the  fact  and  date  of  the  filing;  the  undertaking  on 
appeal  or  writ  of  error;  tlie  fact  and  time  of  the  settlement  of 
the  statement,  if  there  be  one ;  and  also  that  the  appellant  has 
received   a  duly   certified    transcript,  or  that   he  had  not  r&- 
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quested  the  clerk  to  certify  to  a  correct  transcript  of  the  rec- 
ord; or,  if  he  has  made  such  request,  that  he  has  not  paid  the 
fees  therefor,  if  the  same  have  been  demanded." 

It  is  clear  that  rule  3  is  more  in  the  nature  of  a  statement, 
or  notice  by  the  court,  of  what  it  will  be  likely  to  do  under  a 
given  statement  of  facts,  than  of  a  declaration  of  rights  of  a 
party  litigant.  The  right  in  the  court  to  dismiss,  when  in  ita 
opinion  the  interests  of  justice  demand  such  action,  and  only 
when  it  Is  so  demanded,  puts  upon  the  party  requesting  such 
action  the  burden  of  convincing  the  court,  by  a  proper  show- 
ing of  facte,  that  the  interests  of  justice  require  such  action. 
Eule  4  seems  specially  intended  to  effect  that  purpose.  The 
oertificate  of  the  clerk  is  to  inform  the  conscience  at  the  court. 
The  clerk  of  the  court  below  makes  his  certificate  in  substance 
«s  follows:  "That  on  the  second  day  of  October,  1889,  judg- 
ment was  rendered  in  said  district  court,  in  favor  of  the 
plaintiffs  ....  and  against  said  defendants,  for  costs  of 
plaintiffs  in  said  action  amounting  to  the  sum  of  $858.95,  and 
that  each  of  said  defendants  be  adjudged  to  pay  one-third 
thereof,  to  wit,  the  sum  of  $286.33,  and  that  Paul  P.  Lawson 
and  Chris  Hogers  have,  and  each  of  them  has,  the  right  to  the 
use  of  ten  inches  of  the  water  of  Alder  creek,  a  tributary  of 
~Big  Lost  river,  and  to  use  no  more  than  ten  inches  each, 
measured  under  a  four-inch  pressure,  unless  there  shall  be 
more  than  two  hundred  and  twenty  inches  of  water  running 
in  said  creek;  and  I  further  certify  that  on  the  twenty-ninth 
■day  of  November,  1889,  I  received  an  order  made  by  C,  H. 
Berry,  judge  of  said  district  court,  ordering  and  directing  that 
all  papers  and  files  including  evidence,  in  above  cause,  be  sent 
to  the  clerk  of  the  district  court  at  Blaokfoot,  which  was  accord- 
ingly done;  and  I  further  certify  that  no  notice  of  appeal 
from  the  judgment  entered  in  said  cause  on  the  second  day 
-of  October,  1889,  has  been  filed  in  this  office,  nor  has  any  been 
presented  at  this  olhce  for  filing,  nor  has  any  statement  on 
Appeal  from  said  judgment  been  settled  and  filed  in  this  office, 
nor  has  any  person  requested  that  a  transcript  of  the  record 
of  aaid  action  be  made  out  and  certified  to  the  clerk  of  said 
^strict  court,  and  sent  such  request  to  this  office,  but  on  the 
£fth  day  of  December,  1889,  an  undertaking  for  stay  of  ese- 
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■cution  was  made  out  by  Paul  P.  Lawson,  one  of  the  defendanta 
in  said  action,  in  the  sum  of  $600,  being  more  than  double  the 
amount  named  in  said  judgment,  and  was  duly  filed  in  thin 
xiffice  according  to  law." 

It  will  be  observed  that  this  certificate,  while  it  states  many 
factSjBtates  few  required  by  rule  4.  Incidentally  upon  the  argu- 
ment, however,  it  appeared  that  a  notice  of  appeal  by  the  de- 
fendants from  the  judgment  had  been  served  more  than  thirty 
Aiys  prior  to  the  first  day  of  this  term  of  the  supreme  court, 
«nd  that  an  appeal  bond,  regular  in  form,  had  been  filed  in 
the  ofhce  of  the  clerk  in  the  court  below;  also  that  the  action 
in  which  the  judgment  was  entered  was  an  action  in  equity, 
in  which  a  decree  was  made  in  favor  of  the  respondents  in 
those  things  constituting  the  subject  matter  of  the  said  action. 
Aside  from  those  general  facts,  this  court  is  not  further  in- 
formed in  the  case.  It  is  not  alleged  that  any  hardship  to  the 
respondents  ezists  by  reason  of  the  failure  to  file  in  time  the 
transcript  on  appeal ;  and  if  the  respondents  are  not  being  in- 
jured, prima  facie  at  least,  they  have  no  cause  to  complain. 
But  the  appellants'  counsel  gives  reasons  for  the  delay.  Ho 
alleges  that,  in  addition  to  the  appeal  from  the  judgment,  it 
IB  his  purpose  to  move  for  a  new  trial  of  the  case,  and  thereby 
reach  a  more  comprehensive  remedy  than  would  alone  be  an 
appeal  from  the  judgment,  or  the  bringing  into  this  court  of 
the  judgment-roll;  that,  in  case  his  motion  for  a  new  trial  is 
denied,  he  desires  to  appeal  the  order  of  denial;  and  that,  if  he 
gets  a  new  trial,  the  necessity  for  any  appeal  may  be  avoided. 
He  also  avers  that  the  statement  of  his  case,  on  which  he  pro- 
poses to  move,  on  account  of  causes  beyond  control,  is  not 
settled,  or  even  yet  made;  and  that,  in  view  of  such  facts,  the 
■court  below  has  extended  the  time  for  settlement  of  a  state- 
ment to  a  time  not  yet  expired. 

There  is  nothing  to  cast  doubt  upon  the  entire  good  faith 
of  these  allegations,  and  in  themselves  they  are  certainly  con- 
sistent with  fairness  and  the  interests  of  justice.  We  do  not 
think,  from  this  standpoint,  that  we  are  called  upon  to  exer- 
cise this  reserved  power,  and  summarily  dismiss  the  appeal. 
Bat  beyond  this,  as  we  have  seen,  the  respondents'  counsel  has 
not  brought  himself  within  the  conditions  prescribed  by  rule 
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4.  The  certificate  docs  not  even  show  the  nature  of  the  jodg- 
ment  appealed  from,  except  in  the  dn^le  nutter  of  costs  and 
certain  minor  proTieiona  in  favor  of  tbe  appellanta.  In  the 
abfience  of  a  more  foil  and  complete  showing,  the  conit  is  pie- 
eluded,  by  ita  own  roles,  from  dJBmiaeing  tbe  appeal  aa  prajed^ 
and  the  motion  to  dlsmies  most  be  denied. 


(Febrnarr  12,  1890.) 
KUBPHY  V.  BARTSCH. 

[23  Fkc  82.] 
FLBieK     Aa     CtojATiKu.     SEcT.-nTT. — Vihen     »     party     takes     any 

property  aa  a  pledge  for  tbe  securitj  of  a  dri>t,  wlueh 
through  bU  grma  neglect  ia  lost,  he  muBt  bear  th«  loaa,  and  h* 
miin  ezereU«  ordinarj  dUigenes  in  all  eases. 
Cohtbact  Betweer  Tbs  Fabties. — When  there  ii  none  s«  to  th* 
dUpoiition  to  be  nude  of  the  pledge,  and  the  pledgor  claima 
it  ii  lost  bj  neglect,  fee  nust  show  tbe  neglect  and  the  d&maf{* 
resulted  to  him  therefrom. 

(SfllabUB  by  the  court.} 

APPEAL  from  District  Court,  Altnras  Coontr. 

A.  F.  Montasdon,  for  Appellant. 

Defendant's  order,  being  epecific  as  to  amotmt,  acceptance, 
and  time  of  payment,  was  a  bill  of  exchange,  negotiable  and 
dubject  to  all  rules  of  commercial  paper.  (Code,  sece.  3520^ 
3525,  3546,  35S0 ;  Cowan  v.  Ilalleck,  9  Colo.  572,  13  Pac.  700  ; 
ParsooB  on  Mercantile  I*w,  2d  ed,,  p.  84,  aec.  1;  Parsoofl  on 
Bills  and  Notes,  pp.  52,  54,  353,  see.  1.)  Plaintiff,  being  the 
holder,  was  bound  to  make  demand  for  payment,  and,  if  dis- 
honored, to  give  defendant  "drawer"  notice.  (Dean  on  Com- 
mercial Law,  Bryant  &  Stratton  ed.,  sec.  353;  Donokoe  v. 
Gamble,  38  Cal.  340,  99  Am.  Dec.  399.) 

Kingsbury  &  McGowan,  for  Bespondent. 
There  being  no  exception  in  the  record,  if  complaint  states 
»  cause  of  action,  and  will  support  a  judgment,  the  judgment 
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miiBt  be  affirmed.  (Lamlein  v.  Sterling,  1  Idaho,  120;  Purdy 
V.  Steel  1  Idaho,  216;  Gamble  v.  Dunwell.  1  Idaho,  868; 
Diehl  V.  Hull,  1  Idaho,  358;  McCoy  v.  Oldham,  1  Idaho,  465; 
Hyde  V.  Harkness,  1  Idaho,  638;  Fox  v.  West,  1  Idaho,  782.) 

BEATTY,  C.  J.— On  October  18,  1886,  appellant  delivered 
his  promisBory  note  to  respondent  for  the  sum  of  $500,  due 
the  next  day,  and,  as  collateral  security  for  its  payment,  trans- 
ferred a  demand  he  held  against  one  Shaw,  payable  on  the  first 
day  of  November,  188G.  At  this  latter  date,  Shav  was  solvent, 
but  by  April  following  became  insolvent;  just  when  does  not 
appear.  In  August,  1887,  this  action  was  commenced  for  the 
recovery  of  the  $500  note,  to  which  appellant  interposed  tha 
defenee  that  respondent  had  neglected  to  collect  the  claim 
against  Shaw,  which  by  the  latter's  subsequent  insolvency  be- 
came wholly  lost  to  appellant.  Judgment  followed  for  re- 
spondent, from  which  defendant  appeals  here,  and  he  now 
idaims  the  demand  against  Shaw  was  a  bill  of  exchange,  of  the 
dishonor  of  which  he  is  entitled  to  notice,  according  to  the 
law-merchant;  also  that  defendant's  failure  to  collect  the 
same  must  be  held  such  negligence  as  will  charge  him  with  its 
loss.  The  record  does  not  inform  na  clearly  of  the  nature  of 
this  claim  against  Shaw.  Appellant,  in  hie  answer,  says  it 
was  a  "hill  of  items"  for  goods  sold  to  Shaw;  that  Shaw  ad- 
mitted the  same  was  correct,  indorsed  his  acceptance  thereon, 
and  appellant  then  assigned  it  to  respondent.  The  findings 
refer  to  it  as  an  order  drawn  by  appellant  on  Shaw,  payable  to 
respondent;  also  as  a  "demand"  against  Shaw.  Appellant  ha» 
not  shown  it  was  a  bill  of  exchange,  or  even  a  chose  in  action, 
negotiable  in  form.  It  was,  however,  an  evidence  of  a  debt 
admitted  by  Shaw  to  be  due  from  him  to  appellant,  and  by 
the  latter  transferred  as  collateral  secarity  to  respondent 
The  record  shows  respondent  made  no  special  demand  of  ap- 
pellant for  payment  of  has  note ;  neither  did  the  latter  request 
respondent  to  collect  the  Shaw  claim,  nor  did  the  latter  at- 
tempt to  collect  it  No  agreement  existed  between  the  parties 
for  its  collection  other  than  that  implied  by  law.  The  record 
aimply  shows  the  collateral  was  accepted,  was  not  collected, 
that  Shaw  became  insolvent    and  the  claim  against  him  was 
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lost.    Doee  its  loss,  under  such  drciunstances,  become  the 
loas  of  the  respondent? 

From  the  briefs  of  counsel,  we  conclude  they  were  tuubla 
in  their  researches  to  find  relevant  authorities  by  which  th« 
court  might  be  aided  to  the  correct  conclusion,  and  in  our 
efFoit  to  supplement  their  labor  we  have  found  the  courts  on 
this  question  in  considerable,  at  least  apparent,  conflict,  in  part 
the  result  of  difference  in  the  facts  of  the  cases.  It  is  im- 
possible to  prescribe  any  definite,  unyielding  rule  applicable  ' 
to  every  case  of  property  pledged  as  collateral  security.  Each 
case  must  be  determined  more  by  the  attendant  facts  and  dr* 
cumstances  than  b^  any  fixed  stutdard.  In  all  cases,  however, 
the  pledgee  will  be  responsible  for  sny  loss  resulting  from  hiv 
gross  negligence;  and  generally,  to  avoid  such  responsibility, 
he  must  exercise  at  least  ordinary  care  and  diligence.  It  must 
be  borne  in  mind  he  does  not  sustain  to  such  property  thfr 
relation  of  owner.  As  such,  he  would,  of  course,  bear  all  loss, 
whether  occurring  through  theft,  fire  or  other  accident. 
When  he  holds  it  as  pledgee,  it  operates  as  an  accommodation 
to  the  owner  also,  by  extending  the  time  of  payment  of  hia 
liability ;  and  the  pledgee  so  holding  it  would  not  be  liable  for 
its  loss  by  sccident,  unless  the  result  of  his  gross  carelessness. 
In  this  case,  what  is  the  negligence  of  respondent  of  which 
appellant  csn  complain?  The  latter  says  he  was  entitled  to 
prompt  notice  of  the  dishonor  by  Shaw  of  the  claim.  We  do 
not  think  so.  One  of  the  objects  of  giving  notice  of  the  dis- 
honor of  commercial  paper  is  that  the  indorser  may  be  held 
responsible.  It  does  not  appear  that  the  claim  here  against 
Shaw  was  a  bill  of  exchange;  and  even  if  it  were,  and  re- 
spondent had  given  appellant  prompt  notice  of  its  dishonor, 
he  would  not  have  had  any  recotirse  against  respondent,  or  in 
any  way  added  to  his  responsibility.  Hence,  ail  the  reasons 
of  the  rule  requiring  notice  of  the  dishonor  of  commercial 
paper  not  existing,  the  rule  itself  is  subject  to  modification. 

The  appellant  invokes  in  his  behalf  the  provisions  of  sec- 
tion 3601  of  our  statutes.  That  and  the  next  preceding  sec- 
tion clearly  refer  alone  to  written  evidences  of  debt  sold  and 
transferred  for  value,  and  not  to  those  deposited  as  collateral 
security.    These  sectionB  provide  that  when  the  assignee^  after 
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due  diligence,  fails  to  recover  thereoD,  he  can  then  hold  th» 
assignor  lesponsible.  But  in  our  case  had  the  respondent 
made  every  effort  to  collect  the  debt,  and  failed,  he  could  not 
have  any  recourse  against  appellant  therefor,  or  even  for  his 
expenses  incurred  in  his  effort  to  collect.  In  this  case  it  doe» 
not  appear  that  the  respondent  was  grossly  negligent,  nor  does 
it  appear  there  were  any  particular  acts  of  negligence.  It 
does  not  appear  certainly  that  he  could,  if  he  had  tried,  have  col- 
lected the  Shaw  claim.  There  may  have  been  good  reason  why 
he  could  not.  As  he  did  not  the  presumption  is  that  he  could 
not,  rather  than  that  he  would  not.  There  is  no  actual  evi- 
dence of  his  neglect,  unless  the  mere  fact  that  he  did  hot 
collect  it  must  be  so  construed.  If,  however,  the  appellant  in- 
sists such  is  the  legal  conclusion,  it  still  devolves  upon  him  t» 
show  that  such  negligence  resulted  in  his  damage ;  for  damage 
cannot  be  presumed — it  must  affirmatively  appear.  It  would 
be  preposterous  for  appellant  to  claim  a  benefit  from  the 
harmless  negligence  of  respondent.  The  question,  then,  is  not 
whether  respondent  was  negligent,  but  whether  he  must  be  pre- 
sumed, without  proof,  to  have  committed  such  n^lect  as  re- 
sulted in  appellant's  damage.  There  is  not  in  this  record  any 
such  proof.  Lawrence  v.  McCalmont,  2  How.  454,  is  a  case 
where  notes  deposited  as  collateral  security  were  not  duly  pro- 
tested, and  the  court  says:  "No  evidence  was  shown  at  the 
trial  to  establish  any  loss  or  damage  ....  for  want  of  due 
protest  and  notice;  ....  and,  in  the  absence  of  such  proof, 
we  are  not  at  liberty  to  presume  that  the  agents  did  not  do 
their  duty."  The  same- is  held  in  Aldrich  v.  Qoodell,  76  IlL 
4fi7.  In  MViOeituon  v.  Culver;  33  Fed.  708,  it  appears  bonds 
and  choses  in  action  were  assigned  as  collateral  security,  with 
the  agreement  that  the  proceeds  from  their  sale  shoidd  be  ap- 
plied to  the  reduction  of  the  secured  debt.  The  pledgee  failed 
to  sell  the  same,  and  loss  resulted  to  the  pledgor.  The  court  says 
the  obligation  of  the  pledgee  did  not  differ  from  that  "usually 
and  naturally  resting  upon  holders  of  collateral  security  of 
same  character,  viz.,  that  a  sale,  in  the  absence  of  a  request  to 
sell,  or  the  commencement  of  suits,  was  not  compulsory,  but 
was  to  be  at  the  discretion  of  the  pledgee."  In  Basi  v.  Bank, 
101  TJ.  S.  93,  a  valid  judgment  was  assigned  aa  collateral.     The 
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bank  neglected  to  collect  it,  and  in  the  meantime  it  became 
vorthlese.  The  court  held  it  was  not  the  bank's  loss.  Rice  v. 
Benedict,  19  Mich.  132-135,  is  a  cause  much  like  this,  in 
which  it  was  held  the  pledgee  was  not  reflponsible  for  the  loss 
of  the  securitiefl;  and  in  the  same  line  are  Rozet  v.  McClellan, 
48  111.  345,  95  Am.  Dec.  651 ;  Robinson  v.  Hurley,  11  Iowa, 
413,  79  Am.  Dec.  497,  and  note;  Goodall  v.  Bichardeon,  14  N. 
H.  567;  Fletcher  v.  Harmon,  78  Me.  465,  7  Atl.  271;  while 
more  or  leas  to  the  contrary  are  Kennedy  v.  Rosier,  71  Iowa, 
671,  33  N.  W.  226 ;  Eaeion  v.  Bank,  24  Fed.  523 ;  and  Hanna  v. 
Eolion.  78  Pa.  St.  334,  21  Am.  Kep.  23.  To  these,  many 
others  might  be  added,  entertaining  almost  evay  shade  of 
Tiew  on  the  question.  But,  after  considerable  examination, 
we  conclude  the  judgment  of  the  court  below  should  be 
afiBrmed,  except  that  it  should  be  so  modified  as  to  bear  inter- 
est from  its  date  at  the  rate  of  ten  per  cent  per  annnm;  and 
it  is  so  ordered. 

Berry  and  Sweet,  JJ.,  concur. 


(Pebniiry  18,  1800.) 

TEHEITORY  v.  BOWEfti 

[23  Pu.  68.] 

ItoieEs    or    PBOBTTTDnoR— UiBDEUEAiToa. — To    «gtab1fah    the    fact 

that  B  houM  ia  kept  for  tbo  purpose  of  prostitution,  evidence  of 

it4  general  reputaUon  ai  lueh  ii  competent. 

(Syllabus  by  tlie  court.) 

APPEAL  from  District  Court,  Ada  County. 

No  briefs  filed. 

D.  P.  B.  Pride  and  T.  D.  Cahalan,  for  Appellant. 

E.  Z.  Johnson,  Attorney  Qeneral,  for  the  Territory. 

BEATTY,  C.  J.— The  indictment  in  this  cause  charges  that 
the  appellant  "did  unlawfully  keep  a  house  for  the  purpcse  of 
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proetitutioii,"  upon  the  trial  of  which  she  was  found  guilty 
of  the  charge;  and  thereupon  the  court  rendered  judgment 
sgaiost  her  of  impriGonment  in  the  county  jail  of  Ada  county 
for  the  period  of  four  months,  and  that  she  be  fined  in  the 
Bum  of  $150.  From  such  judgment  she  haa  prosecuted  her 
appeal  to  this  court,  and  now,  without  further  contest  here, 
«he  represents  that  she  suffered  imprisonment  under  such 
judgment  for  the  period  of  three  weeks  before  being  released 
on  bonds;  that  she  has  discontinued  the  offense  of  which  she 
was  charged,  and  prays  the  court  for  a  modification  of  the 
judgment  against  her.  The  attorney  general,  representing 
the  territory,  not  disputing  the  statement  made  by  appellant, 
consents  to  a  modification  of  the  judgment,  but  claims  that 
the  law  as  given  by  the  trial  court  should  be  afiBrmed. 

The  section  (Rev.  Stats.,  sec.  6842)  of  our  statutes  upon 
which  the  indictment  is  baaed  provides  that  "every  person  who 
keeps  any  disorderly  bouse,  or  any  house  for  the  purpose  of 
assignation  or  prostitution,  or  any  house  of  public  resort,  by 
which  the  peace,  comfort,  or  decency  of  the  immediate  neigh- 
borhood is  disturbed,  or  who  keeps  any  inn  in  a  disorderly 
manner,  is  guilty  of  a  misdemeanor." 

Under  this  indictment  and  the  statute  two  questions  are  in- 
volved: Was  the  house  referred  to  in  the  proceedings  kept  for 
the  purpose  of  prostitution?    And,  Did  the  appellant  keep  it? 

The  first  question  is  disposed  of  by  establishing  the  character 
of  the  house.  To  do  this  it  is  not  incumbent  on  the  prosecu- 
tion to  prove  particular,  or  any,  acts  of  prostitution  com- 
mitted in  the  house.  This,  in  the  nature  of  things,  would  be 
impracticable,  and  generally  impossible.  Such  acts  are  veiled 
from  the  public  eye,  and  are  known  only  to  the  participators 
therein,  whose  interest  it  is  to  carefully  conceal  them.  What- 
ever difference  of  opinion  may  have  existed  on  this  subject,  it 
is  now  settled  by  the  weight  of  authority  that  in  actions 
of  this  nature  evidence  of  the  general  reputation  of  the 
house  is  competent  and  admissible  to  establish  its  character; 
and  so  we  hold.  {People  v.  Buckatian,  1  Idaho,  688;  Sara 
V.  State,  22  Tex.  App.  639,  3  S.  W.  339;  State  v.  Smith,  29 
Minn.  193,  12  N.  W.  524;  Drake  v.  State,  14  Neb.  535,  IT  H. 
W.  117;  State  v.  Mack,  41  La.  Ann.  1079,  6  South.  808; 
Idaho,  Vol.  2—41 
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Oraeter  v.  State,  105  Ind.  271,  4  N.  E.  461;  Stale  v.  Brunell, 
29  Wis.  435.) 

There  was  evidence  to  the  satisfactioii  of  the  jury  that  the 
house  was  kept  for  the  purpose  of  prostitution,  and  that  the 
appellant  was  its  keeper,  which  justifies  the  judgment,  but, 
in  consideration  of  the  facts  above  stated,  we  direct  that  the 
trial  court  so  modify  its  judgment  that  the  sentence  of  im- 
prisonment be  remitted;  but  in  all  other  respects  the  judg- 
ment is  afl&rmed. 


(February  13,  18».) 

CHAMBERLAIN  v.  WOODIN. 
[23  Pac.  177.] 
NoMBUiT— TEBTiMoaT — Elections. — When     a     motion     for      nonsuit 
is    made    bj    the    defendant    at    the    close   of    plaintifTa    teati- 
mony,   t)ecauBe    of    its   inaufficiencj    and    overruled,    if    defendant 
then  introduces  hia   tcBtimony,   he  waives  his   right  to  have  the 
error  in  overruling  the  motion   reviewed. 
TESTIMonx — iNSUFFiciBliCt      or. — A      judgment      will      not     be     re- 
'  versed   when    there   i»    a   substantial    conflict   in    the   testimony, 
or  unless  it  seems  the  result  of  passion  or  prejudice. 
Elictions. — When     so     irregular     and     fraudulent     that     the     true 
result    cannot    be    ascertained    from    the    returns    of    the    poll, 
the?  should  be  rejected  and  the  true  result  shown  by  other  ovi- 

[ Syllabus  by  the  court.) 

AI'PEAL  from  District  Court,  Bingham  County. 

Hawley  &  Beeves  and  W.  H.  Savidge,  for  Appellant. 

The  issues  being  all  material,  it  was  the  duty  of  the  court 
to  find  thereon,  and  the  failure  to  fully  find  upon  them,  and 
each  of  them,  is  suflicient  ground  for  reversal  of  the  judgment 
herein.  {Porter  v.  MuUer,  65  Cal.  512,  4  Pac.  531;  Camp- 
leU  V.  Buckman,  49  Cal.  362;  Dowd  v.  Clarke,  51  Cal.  262; 
Speegle  v.  Leese,  51  Cal.  415;  People  v.  Forbes,  61  Cal.  628; 
Kennedy  v.  Berry,  52  Cal.  87.)     To  avoid  the  election,  tho 
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misconduct  of  election  judges  must  be  such  as  to  procure  a 
person  to  be  declared  elected  when  he  has  not  received  tlie 
highest  number  of  votes.  (Rev.  Stats.,  sec.  5027;  Paine  on 
Elections,  187-196;  McCrary  on  Elections,  105-510,  600.) 
The  presumption  is  in  favor  of  the  validity  of  the  election. 
(Commonwealtk  v.  Lee,  Bright.  Elect.  Cas.  98 ;  People  v.  Clark,  1 
Ca].  408.)  It  is  only  where  the  provisions  of  the  election  law  have 
been  entirely  disregarded  by  the  ofBeers,  and  their  conduct  has 
been  such  aa  to  render  their  retuniB  utterly  unworthy  of  credit, 
that  the  entire  poll  may  be  rejected;  and  even  in  such  case  the 
votes  actually  polled  must  be  computed.  (Littlefield  v.  Oreen, 
Bright.  Elect.  Cas.  493 ;  Piatt  v.  People.  29  111.  73 ;  People  v. 
Goolc,  8  N.  Y.  68,  59  Am.  Dec  451;  Mann  v.  Castidy,  1 
Brewst.  60;  Ckadwick  v.  Melvin,  Bright.  Elect.  Caa.  256.) 
Thoughtless  interference  by  outside  persons  with  the  election 
officers  is  not  ground  for  setting  aside  the  election.  (Boileau's 
Cage.  Bright.  Elect.  Cas.  268;  Skerretfs  Case,  Bright.  Elect. 
Cas.  320;  Sprague  v.  Norway,  31  Cal.  173;  Dale  v.  Irwin,  tS  111, 
170.)  Jfor  do  mere  irregularities  or  omiBsions  to  observe  direc- 
tory provisions  of  law.  (Qilleland  v.  Schuyler,  9  Kan.  569; 
Sprague  v.  Norway,  31  Cal.  173;  SuMury  v.  Steams,  21  Pick. 
148;  Weeks  v.  Ellis,  2  Barb.  320.) 

Smith  &  Smith  and  John  T.  Morgan,  for  Bespondent. 

Immaterial  issues,  or  those  rendered  immaterial  by  the  facts 
foimd,  need  not  be  found.  (Estate  of  Wooten,  56  Cal.  326; 
Porter  v.  Woodmard,  57  CaL  535;  Wkiting  v.  Townsend,  S7 
Cal.  519;  McCourtney  v.  Fortune,  57  Cal.  617;  Knowles  v. 
Seals.  64  Cal.  377, 1  Pac.  159;  EobarU  v.  Haley.  65  Cal.  397,  4 
Pac.  385.)  There  must  be  a  total  deficiency  in  evidence,  or  such 
great  preponderance  as  to  show  passion  or  prejudice,  to  warrant 
the  setting  aside  of  a  verdict  or  finding.  {Olenn  v.  Arnold,  56 
Cal.  631;  People  v.  Manning,  48  Cal.  335;  Bensley  v.  Whipple, 
67  Cal.  267.)  If  there  is  any  evidence  to  support  the  finding,  it 
will  not  be  disturbed.  {Lick  v.  Madden,  36  Cal.  213,  95  Am.  Dec 
175;  Hill  V.  Smith,  32  Cal.  167;  Wilson  v.  Fitch,  41  Cal.  363; 
Cox  V.  Stage  Co.,  1  Idaho,  376;  Trenor  v.  Railway  Co..  50  Cal. 
222.) 
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BEATTY,  C.  J.— At  the  general  election,  held  in  November, 
1888,  the  parties  to  this  action  vere  opposing  candidates  for 
the  office  of  sheriff  of  Bingham  coonty,  to  which  the  appellant 
was  declared  elected.  The  respondent  in  pursuance  of  our 
statute  for  "Contesting  Certain  Elections,"  beginning  with 
section  G026j  commenced  this  action  of  contest,  alleging  as 
the  grounds  thereof:  1.  Malconduct  of  the  board  of  judges  of 
election  in  Bexburg  precinct,  in  said  county;  and  8.  That 
illegal  votes  were  cast  in  said  precinct,  and  counted  for  appel- 
lant. At  the  trial  of  the  cause,  when  respondent  closed,  appel- 
lant interposed  his  motion  for  nonsuit,  which  being  overruled, 
he  proceeded  with  the  introduction  of  his  testimony.  By 
the  judgment  of  the  court  the  respondent  was  declared  elected 
to  said  office,  and  the  appellant  here  asks  its  reversal. 

All  the  alleged  errors  complained  of  by  appellant  may  he 
considered  under  the  following  subdivisions:  1.  That  the  court 
erred  in  overruling  his  motion  for  nonsuit  because  respondent's 
testimony  was  insufficient  to  warrant  a  judgment  in  his  favor; 
2.  That  the  findings  do  not  support  the  judgment;  3.  That  the 
court  failed  to  find  on  alt  the  issues  raised;  and  4.  That  the 
judgment  is  not  warranted  by  the  facts  and  the  law. 
■  The  coneideration  of  these  questions  has  required  an  exam- 
ination of  perhaps  the  most  voluminous  record  that  has  ever 
been  submitted  to  the  review  of  this  court,  and  it  has  been 
found  a  most  onerous  duty  to  comply  with  the  closing  sug- 
gestion of  appellant's  brief,  in  which  he  "commends  it  to  our 
careful  attention  and  thorough  consideration."  We  earnestly 
urge  a  closer  observance  of  the  provisions  of  our  statutes  which 
forbid  the  incumbering  of  the  record  with  "redundant  and  use- 
less matter."  Even  when  an  appeal  is  taken,  upon  the  ground 
of  the  insufficiency  of  the  evidence,  it  is  entirely  unnecessary 
to  incorporate  all  that  has  been  said  by  witnesses,  including 
questions  and  answers.  The  statute  will  protect  the  appellant 
who  inserts  in  his  record,  in  narrative  form,  only  such  evidence 
as  is  pertinent  to  the  material  issues,  and  procures  thereto 
the  proper  certificate  of  the  judge,  showing  that  all  such  evi- 
dence is  included. 

Uotion  for  nonsuit,  on  account  of  insufficiency  of  evidence, 
is  waived  by  the  subsequent  introduction  of  testimony  by  the 
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mover.  Did  the  court  err  in  overmling  the  motion  for  nongnit? 
The  motion,  as  above  stated,  was  based  upon  the  alleged  in- 
Bnfficieiicy  of  the  evidence.  In  the  determination  of  this  qnee- 
tJon,  examination  of  the  testimony  is  unnecessary,  for  any 
error  the  court  may  have  made  in  this  matter  v&a  entirely 
waived  by  the  subsequent  introduction  of  appellant's  testi- 
mony. It  is  so  settled  by  the  highest  authority,  to  which,  for 
the  justification  of  our  ruling,  we  refer.  {Bradley  v.  Poole, 
98  Mass.  179,  93  Am.  Dec.  144;  Railway  Co.  v.  Cumminga, 
106  U.  S.  700, 1  Sup.  Ct.  Rep.  493;  and  Insurance  Co.  v.  Gran- 
dal,  120  U.  S.  530,  7  Sup.  Ct.  Hep.  686.) 

Do  the  findings  support  the  judgment?  The  appellant 
claims  the  findings  do  not  justify  and  support  the  judgment. 
It  is  admitted  they  would  be  more  satisfactory  if  more  specific, 
but,  being  "proceedings"  under  our  statute,  they  must  like- 
wise be  liberally  construed.  They  are,  in  effect,  that  "the 
judges  of  said  election  in  said  precinct  permitted  legal  voters 
to  be  arrested,  intimidated,  and  prevented  from  voting";  "that 
they  permitted  legal  voters  to  be  arrested  for  challenging  ille- 
gal voters";  "that  they  permitted  a  large  number  of  persons, 
whom  they  suspected  were  illegal  voters,  to  vote  without  cbal' 
lenge" ;  "that  they  themselves  were  terrorized  by  threats  of  ar- 
rest, if  they  challenged  illegal  voter';  "that  one  of  the  clerks 
was  violently  arrested  and  taken  away  because  he  had  chal- 
lenged illegal  votes";  "that  they  conducted  the  election  almost 
.the  entire  day  without  any  election  register";  "that  they  and 
others  were  intimidated  and  prevented  from  challenging  my 
person  offering  to  vote  by  armed  men  who  were  sent  there  from 
without  the  precinct  by  the  United  States  marshal."  Our 
statute  does  not  define  what  constituted  raalconduct  of  the  offi- 
cers of  election,  but  it  must  be  held  that  any  proceedings  which 
result  "in  unfair  elections,  that  deprive  the  qualified  elector  of 
the  opportunity  of  peaceably  casting  his  ballot  and  having  it 
counted  as  cast,  or  that  permit  illegal  votes  to  be  cast  and 
counted,  are  within  the  statutory  provisions.  Section  570  o£ 
our  statutes  directs  that  the  judges  of  election  must  challenge 
any  person  offering  to  vote  whom  they  know  or  suspect  not  to 
be  qualified;  also  it  is  required  the  "election  register"  must 
be  at  the  polls.    That  the  judges  themselves  were  intimidated 
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does  not  justify  such  conduct  on  their  part  as  results  in  an 
unfair  election.  The  design  of  the  law  is  that  the  election 
shall  be  BO  conducted  bb  to  result  in  the  free  expression  of 
the  legal  voters'  will.  If  this  fails,  from  any  conduct  ceo.  the 
part  of  the  judges,  regardlese  of  the  cause,  the  law  is  not  ful- 
filled. It  cannot  be  doubted,  from  these  findings,  that  the  elec- 
tion waa  irregular  in  the  highest  degree.  The  findings  further 
show  that  those  irregularities  procured  the  appellant  to  be  de- 
clared elected,  when  he  had  not  received  the  highest  number 
of  legal  votes;  that  illegal  votes  were  cast  for  him;  that,  if 
the  illegal  votee  cast  and  counted  for  him  were  deducted  from 
hia  total  vote,  it  would  leave  him  with  fewer  legal  votes  than 
respondent  had;  and  upon  these  findings  the  court  rendered 
judgment  that  defendant  was  elected  to  the  oflice,  and  appel- 
lant was  not,  which  we  think  they  fully  sustain. 

Were  all  necessary  findings  made?  The  appellant's  next 
assignment  of  error  is  that  the  court  did  not  find  upon  alt  the 
iesnes.  This  question  seems  for  the  first  time  to  be  suggested 
in  his  argument,  as  the  record  doss  not  disclose  that  he  asked 
any  additional  findings,  or  excepted  to  those  found  as  insufS- 
cient,  or  made  any  objection  whatever.  It  is  noted  that  his 
objection  now  is  not  to  a  failure  to  find  on  all  material, 
hut  on  all,  issues  raised  in  the  case.  By  numerous  decisions 
it  has  been  held  that  findings  must  be  made  upon  all  material 
issues,  but  even  this  ruling  is  modified  in  various  ways;  as 
that,  "when  the  court  fails  to  find  on  a  material  issue,  .... 
judgment  will  not  be  reversed  if  the  finding  must  have  been 
adverse  to  the  appellant."  {Hutchinga  v.  Castle,  48  Cal.  156; 
People  V.  Center,  66  Cal.  664,  6  Pac.  863,  6  Pac.  481;  C7alt- 
fomia  8.  B.  Co.  v.  Southern  Pac.  B.  Co.,  67  Cal.  65,  7  Pac.  123.) 
Also,  if  the  facts  found  sustain  the  judgment,  there  ie  no  ne- 
cessity to  go  further,  and  find  on  other  issues  {Rdbartt  v. 
Haley,  65  Cal.  402,  4  Pac.  385) ;  and  this  court  has  said:  "It 
must  be  held  that  all  questions  put  in  issue,  and  not  found 
upon,  would  have  been  found  against  the  appellants,  or  they 
were  deemed  immaterial."  {Gamble  v.  Dunwell,  1  Idaho,  271.) 
However,  the  question  before  us  is  not  the  establishment  of 
a  rule  for  the  formulation  of  findings,  but  was  it  necessary  in 
this  case  to  find  others  than  those  in  the  record  ?    This  is  solved 
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by  the  pleadings  themselves.  The  findings  made  are  almoBt 
in  the  langnage  of  the  allegations  in  the  complaint,  and  suh- 
stantiallj  responsive  to  all  thereof,  while  the  answer  simply 
denies  those  aUegations,  and  hence  raises  no  additional  issue. 
It  is  held  by  numerous  authorities  that  findings  which  follow 
the  language  of  the  pleadings  are  sufficient;  and,  these  being 
responsive  to  all  the  material  ibsues  tendered  by  the  pleadings,  we 
deem  others  are  unnecessary. 

Is  the  judgment  sustained  by  the  evidence?  The  only  re- 
naining  question  for  consideration  is  whether  the  testimony 
is  sufficient  to  justify  the  deciaion  of  the  trial  court.  The  re- 
versal of  a  judgment  on  this  ground  most  be  only  upon  clear 
and  convincing  evidence  that  the  court  erred  in  its  conclusion. 
In  Ainslie  v.  Printing  Co.,  1  Idalio,  643,  it  is  held  that,  when- 
'ever  "there  is  a  substantial  conflict  in  the  testimony,  it  will 
not  disturb  the  verdict  or  the  decision  of  the  court  below." 
Other  courts  have  gone  even  fnrther,  and  by  abundant  author- 
ity it  has  become  the  established  rule  to  sustain  the  conclusion 
of  the  trial  court,  unless  it  appears  it  is  supported  by  so  little 
■evid^ice,  and  contradicted  by  so  much,  that  it  must  be  in- 
ferred it  was  reached  through  passion  or  prejudice.  We  will 
Iriefly  consider  the  testimony  concemiTig,  first,  the  alleged  ir- 
Tegularitics  of  the  election;  and,  second,  the  rejection  by  the 
■court,  as  illegal  voters,  of  those  persons  who  claimed  to  have 
withdrawn  from  the  Mormon  church  just  prior  to  the  election. 

It  was  claimed  in  argument  that  the  deputy  marshals  were 
there  in  pursuance  of  law,  and  only  for  the  purpose  of  preserv- 
ing the  peace  and  purity  of  the  ballot-box.  Attention  has 
heea  directed  to. the  chapter  on  the  "Elective  Franchise,"  com- 
mencing with  section  2003  of  tlie  Uevised  Statutes  of  the 
United  States,  as  containing  the  authority  under  which  the 
TDarshal  acted.  The  only  eection  therein  at  all  relevant  pro- 
Tides  that  "when  an  election  at  which  representatives  or  dele- 
gates to  Congress  are  to  be  chosen  is  held  in  any  city  or  town 
of  twenty  thousand  inhabitants  or  upward,  the  marshal  shall, 
on  application  in  writing  of  at  least  two  citizens  residing  in 
«uch  city  or  town,  appoint  special  deputy  marshals."  No 
power  under  this  section  is  given  for  such  appointment,  the 
place  not  having  the  necessary  population.     Section  2023  pro- 
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vides  that,  when  an  arrest  is  made,  "the  person  so  arrested 
Bhall  forthwith  be  brought  before  a  commisBioneT,  judge,  or 
court  of  the  TJnited  States  for  examination."  Instead  of  the 
record  shoving  any  compliance  with  this  provision,  it  appears 
therefrom  that  most  of  the  parties  arrested  were  simply  held 
as  prisoners  until  the  polls  closed,  and  were  then  discharged. 
This  being  so,  the  marshals,  instead  of  upholding  the  law,  were, 
in  its  name  violating  the  rights  of  citizens.  It  is  also  in  testi- 
mony that  they  were  armed;  that  in  a  threatening  manner 
they  dictated  how  the  election  should  be  conducted;  that  they 
arrested  and  carried  away  those  who  were  peaceably  and  law- 
fully challenging  those  suspected  of  being  illegal  voters;  that 
they  arrested  election  officers;  that  unauthorized  persons  that 
day  registered  illegal  voters,  who  were  permitted  to  vote;  that 
part  of  the  time  Uie  necessary  election  books  were  not  at  the 
polls— -all  of  which  is  disputed  by  other  witnesses,  who  further 
testified  that  other  persons,  representing  the  opposite  party, 
were  there  with  a  large  number  of  warrants,  with  Qie  design 
of  intimidating  registered  voters  by  arresting  them.  From 
this  mass  of  conflicting  testimony  the  court  undertook  to  sift 
the  truth,  and,  from  the  record  and  statements  made  in  ar- 
gument, it  appears  the  court  concluded  the  election  was  at- 
tended with  such  irregularities  as  to  wholly  vitiate  it,  and  it 
set  the  poll  aside.  With  such  a  conflict  in  the  testimony  it  can- 
not be  concluded  the  court  erred,  but,  on  the  contrary,  the 
testimony  shows  the  election  was  a  farce.  It  was  a  scramble  be- 
tween contending  parties,  in  which  the  law  was  ignored.  The 
indulgence  of  such  methods  would  speedily  convert  the  benefi- 

.  cent  power  of  the  ballot  into  an  engine  of  fraud  and  lawless- 
ness. The  lower  court  properly  treated  it  as  void,  and  set  the 
returns  aside,  which  is  justified  by  the  law  as  well  as  the  facte. 

McCrary  on  Elections,  second  edition,  sections  BOH,  416,  lays 
down  the  rule  that  when  there  are  such  irregularities,  and  di»* 
regard  of  the  law,  as  that  the  real  expression  of  the  legal  voters 
is  not  had — when  the  true  result  cannot  be  ascertained  by  the 
returns — ^the  poll  must  be  set  aside;  but  he  adds:  "It  doeft 
not  follow  that  legal  votes  cast  at  such  poll  must  be  lost.     They 

may  be  proven  by  secondary  evidence  ....  [the  poll  being 

primary],  and,  when   thus    proven,  may  be   counted."     Other 
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authorities  sustain  the  view,  which  we  see  no  reason  to  con- 
demn. In  this  case,  the  court,  having  treated  the  election  as 
irregular  and  invalid,  permitted  the  parties  to  produce  those 
who  had  voted,  and  by  inquiring  into  their  qualifications,  and 
how  the;  voted,  ascertain  the  true  result.  This  examination 
involves  one  of  the  questions  most  complained  of  by  the  appel- 
lant. A  large  number  of  those  who  had  voted  for  him  had 
been  members  of  the  Mormon  church,  and  shortly  prior  to  the 
election  had,  in  form,  severed  their  connection  therewith.  Ap- 
pellant insif^ts  this  was  done  in  good  faith;  that  they  thereby 
became  qualified  electors,  and,  having  been  registered  as  such, 
were  entitled  to  vote;  that  the  court,  if  it  inquired  into  their 
qualifications,  was  bound  to  'so  hold,  because  they  were  no 
longer  members  of  that  proscribed  organization. 

There  can  be  no  doubt  of  the  courfe  power,  in  a  case  of  an 
election  contest,  to  inquire  into  the  qualification  of  those  who 
Tot«d,  and  reject  all  disqualified.  If  in  this  case  it  found  the 
alleged  withdrawal  from  the  church  by  those  parties  was  a 
mere  form — a  pretense  to  avoid  the  letter  of  the  law — and  that, 
in  faith  and  practice  they  still  adhered  to  such  organization, 
it  would  be  justified  in  rejecting  them  as  legal  voters.  These 
persons  were  before  the  court,  and  from  their  own  statements  and 
the  facts  of  the  case  wc  may  judge  them.  A  very  large  number 
withdrew  on  the  same  day,  and  all  within  about  two  weeks  imme- 
diately prior  to  the  day  of  election.  They  say  this  was  abso- 
lutely without  counsel  or  advice  from  anyone,  and  generally 
without  knowledge  that  others  were  doing  the  same.  In  most 
of  the  cases  it  was  done  by  a  written  resignation,  which  each 
claimed  he  had  written  out  himself.  Yet  appellant,  in  his 
brief,  says  these  withdrawab  were  by  "notices  in  writing,  and 
in  substantially  the  following  forms."  Then  follows  the  form. 
It  is  most  remarkable  that  so  many  persons,  at  about  the  same 
time,  but  without  instructions  or  concert  of  any  kind,  should 
cever  their  association  with  this  organization  in  a  form  of  words 
so  similar  that  appellant  can  reproduce  what  he  alleges  is  sub- 
stantially the  form  used.  They  also  testified  their  reason  for 
leaving  the  church  was  their  desire  to  vote,  and  be  endowed 
with  all  the  privileges  of  American  citizenship;  that,  while 
they  had,  two  years  prior,  been  denied  the  privilege  of  voting 
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for  the  same  reason,  they  had  not  until  shortly  before  the  last 
election  been  impressed  with  the  gravity  of  the  situation,  and 
that  the  desire  to  change  their  atatiu  came  upon  them  rather 
suddenly.  While  claiming  they  had  acted  in  good  faith,  most 
of  them  admitted  they  still  wore  their  "endowment  garments." 
The  general  explanation  of  this  waa,  they  would  wear  them  un- 
til they  wore  out,  but  one  explained,  "they  will  wear  never  out.'' 
Should  it  prove  true  that  they  acted  in  good  faith,  we  will 
much  regret  our  present  doubts.  Gladly  would  we  see  them 
in  the  enjoyment  of  all  the  rights  accorded  to  American  citi- 
Kenship,  but  only  through  voluntary  allegiance  to  the  gov- 
ernment, and  full  obedience  to  all  its  laws.  In  view 
of  all  the  testimony,  we  must  conclude,  with  the  court 
below,  that  those  people  did  not  act  bona  fide;  that  such  with- 
drawals resulted  from  a  concert  of  action,  most  likely  through 
the  counsel  of  their  leader,  and  for  the  sole  purpose  of  evad- 
ing the  law;  and  that  they  were  not  entitled  to  vote.  Even 
should  the  evidence  in  the  record  justify  a  reversal,  we  would 
be  precluded  therefrom  by  another  fact  contained  therein.  On 
page  664  it  is  certified  that  testimony,  in  the  form  of  exhibits, 
used  by  the  parties  at  the  trial,  is  not  included  in  the  record, 
and  respondent  claims  it  is  important  There  is  no  certificate 
of  the  judge  showing  that  the  omitted  testimony  is  immateriaL 
Without  aU  the  material  testimony  upon  all  material  issues,  it 
cannot  be  found  tiie  evidence  is  insufficient  to  support  the  de* 
cision  of  the  lower  court.    Its  judgment  is  theref(ne  affiimed. 

Berry  and  Sweet,  JJ.,  concur. 
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<Febnur7  18,  ISOO.) 

TERRITORY  v.  NELSON. 
[23  Pu).  lie.] 

APPEAL  from  District  Court,  Bear  Lake  Comity.  Fol- 
lowing case  of  Territory  v.  Evans. 

Smith  &  Smith,  for  Appellant. 

B.  Z.  Johnson,  Attorney  General,  for  the  Territory. 

BEATTY,  C.  J. — This  cBuse  inTolvea  the  same  question  dia- 
posed  of  in  Territory  v.  Evant,  post,  p.  658,  23  Pac.  115,  and 
both  canaes  were  heard  and  considered  together.  Upon  the 
authority  of  Qie  other  case,  it  is  ordered  the  judgment  in  this 
be  set  aside,  and  the  indictment  be  6 

Berry  and  Swee^  JJ.,  concox. 


<Febniary  24,  ISW.) 

TERRITORY  ▼.  EVANS. 

[23  Pac.  232.] 

Juiois  —  QuAUFioATioifs  Off.  —  A  Juror  mtut  luiTa  all  the 
quallfieationa  now  prescribed  for  an  elector,  and  a  menilier 
of  the  ■o.ealled  Mormon  church  cannot  be  a  juror. 

Saiib — Chaujesok  IK  CkimiraI'  Cabbb — Ezobftioiib. — No  occep- 
tion  ia  b;  statute  allowed  to  an  order  overruling  a  challenge  to 
«  juror  for  general  cause;  hence,  audi  order  is  not  rrior. 

Skpositiohs  xn  Cumuial  Casbb. — Depoutions  taken  in  the 
presence  of  the  accuaed  may  be  uaed  on  trial,  when  on  ac- 
count of  death  or  other  good  cause,  the  presence  of  the  witness 
cannot  be  had;  our  statutes  do  not  forbid  such  use,  nor  is  it  in 
violation  of  sixth  amendment  to  the  constitution  of  the  United 
States. 

(Sjllabue.  by  tb«  court.) 

APPEAL  from  District  Court,  Bear  I^e  County, 
Smith  &  Smith,  for  Appellant. 

A  person  is  not  competent  to  act  as  a  jnior  if  he  be  not  an 
elector   of  the  county.     (Rev.  Stats.,  sec.  8941;  Sampson  v. 
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Sckaffer,  3  Cal.  107.)  A  memoraoduin  or  deposition  taken 
before  an  examining  magistrate  is  not  competent  evidence 
against  the  defendant  upon  trial.  {Stah  v.  Thomas,  64  N.  C. 
74;  Jackson  v.  Commonwealth,  19  Gratt.  656;  People  v.  Lam- 
bert, 5  Mich.  349,  72  Am.  Dec.  49;  People  v.  Chung  Ah  Chue. 
67  Cal.  667.) 

Bichard  Z.  Johnson,  Attorney  General,  and  Hawley  &  Beeves, 
for  the  Territory. 

A  decision  upon  the  challenge  for  actual  bias  is  not  the  sub- 
ject of  exception  or  review  on  appeal.  {People  v.  Taing.  53 
Cal.  602,  603;  People  v.  RUey.  65  Cal.  107,  108,  3  Pac.  413; 
People  V.  Cotta,  49  Cal.  169.)  Where  a  witness  fails 
to  appear  at  the  trial  of  the  cause,  but  has  previously, 
either  on  a  former  tnal  or  at  the  preliminary  exam- 
ination of  the  accused,  given  evidence  in  the  cause, 
and  the  defendant  has  had  an  opportunity  to  croes-examine 
him,  his  deposition,  or  proof  of  the  testimony  given  by  him, 
can  be  admitted  as  evidence.  (State  v.  McO'Blenis,  24  Mo.  403, 
69  Am.  Dec.  435;  Summont  v.  State,  6  Ohio  St.  325;  Sneed 
V.  State,  47  Ark.  180,  1  S.  W.  70;  People  v.  Riley,  75  Cal.  98, 
16  Pac.  544;  Brown  v.  Commonwealth,  73  Pa.  St.  321,  13 
Am.  Eep.  740;  Bamett  v.  People,  54  111  325.)  All  omis- 
sions in  the  bill  of  exceptions  are  to  be  coostruefl 
against  the  party  presentiug  it.  {People  v.  Williams,  45  Cal. 
25;  People  v.  Marks,  72  CaL  47,  13  Pac  149;  People  v.  Huff, 
72  Cal.  119,  13  Pac.  168.) 

BEATTY,  C.  J.— The  appellant  was  charged  with  the  of- 
fense of  resiBting  an  ofBcer.  From  the  judgment  rendered 
upon  his  conviction  thereof  he  has  appealed  to  this  court,  and 
now  contends  that  the  trial  court  erred  (1)  in  admitting  as  b 
trial  juror  a.  person  "who  was  a  member  of  an  organization  that 
taught  ....  its  adherents  ....  to  commit  the  crime  of  big- 
amy or  polygamy";  and  (2)  in  admitting  as  evidence  before 
the  trial  jury  the  depositions  of  witnesses  taken  before  the  com- 
mitting magistrate. 

Must  a  juror  have  all  the  qualifications  of  an  elector? 
Whether  a  juror  must  have  the  same  qualifications  now  required 
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of  dD  elector  is  the  question  involved  in  the  first  assignment 
of  error.  Sections  3911  and  3943  of  the  Bevised  Statutes  to- 
gether provide  that  jurors  must  be  citizens  of  the  United  States 
and  electors  of  the  county.  Sections  500  and  501  require  that 
electors,  besides  having  certain  qualificatioua,  must  not  be 
members  of  any  "organization  which  teaches  its  adherents  to 
commit  the  crime  of  bigamy  or  polygamy."  While  these  stat- 
utes seem  clearly  to  exclude  as  jnrore  all  persons  who  belong 
to  such  "organization,"  it  is  contended  such  a  construction  will 
do  violence  to  the  legislative  will  and  intention,  for  which  the 
reasons  following  are  assigned:  1.  That  when  the  law  first 
provided  a  juror  should  be  an  elector  (Ijaws,  8th  Sess.,  p.  704), 
the  only  qualiiicationa  of  an  elector  were  citizenship  and  resi- 
dence, and,  in  changing  the  qualification  of  electors  (13th  Sess., 
p.  106),  by  requiring  they  must  not  belong  to  said  organiza- 
tion, it  was  not  designed  to  apply  this  restriction  to  jurors 
also;  2.  That^  if  jorors  must  have  all  the  qualifications  of 
electors,  they  must  also  be  registered,  which,  under  the  opera- 
tion of  the  registration  law,  would  often  result  in  the  tempo- 
rary esclusion  of  good  citizens  as  jurors,  who  are  otherwise 
qualified  electors;  and  3.  That  in  some  counties  in  this  terri- 
tory 60  many  of  the  people  are  members  of  such  organization 
that  the  courts  would  thus  be  practically  without  jurors. 

1.  The  authorities  holding  that  statutes  will  not  be  repealed 
by  implication  are  not  applicable  to  general  laws  which  are 
in  conflict  with,  and  repugnant  to,  each  other.  When  a  gen- 
eral law  is  in  apparent  conflict  with  some  prior  private  or 
special  act,  passed  for  the  benefit  of  some  particular  interest  or 
municipality,  the  presumption  is  indulged  that  it  was  not  de- 
signed by  the  general  to  repeal  the  special  law;  but  no  such 
presumption  is  entertained  in  the  case  of  conflicting  general 
statutes.  They  cannot  stand  together.  There  can  be  no  ques- 
tion that  the  two  statutes  prescribe  different  qualifications  for 
electors,  and  the  older  must  yield  to  the  later.  It  may  be  added 
that  the  act  of  the  thirteenth  session  was  an  election  law,  and 
by  its  last  section  it  not  only  expressly  repealed  the  former  law 
on  the  same  subject,  but  also  "all  acts  or  parts  of  acts  in  con- 
flict with  this  act,"  which  must  be  held  to  exclude  any  pre- 
sumption that  the  legislature  did  not  intend  the  repeal  of  all 
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conflicting  etatntee.  However,  the  fact  that  on  the  eleventh 
day  of  January,  1887,  the  legislature,  by  one  act,  swept  out 
of  esistence  all  former  legislation  and  laws  of  Idaho,  and 
enacted  a  complete  TevigioD  thereof,  now  embodied  in  our  Re- 
vised Statutes,  including  sectiona  3941  and  3942,  aa  they  nov 
are,  is  sufficient  answer  to  all  suggestions  that  the  legislature 
did  not  intend  the  statutes  as  they  now  read.  One  of  the  prime 
objects  of  a  revision  is  the  elimination  of  doubt.  What  is  in- 
cluded therein  must  be  construed  together  ae  the  law,  and  all 
that  formerly  existed,  and  not  included,  is  clearly  repealed. 
(Rev.  State.,  sec.  19.) 

2.  It  is  not  conceded  an  elector  must  be  registered  to  act  a» 
a  juror.  Section  500  says  he  must  be  registered  to  vote.  It 
does  not  follow  that,  if  he  has  all  the  qualifications  of  an 
elector,  he  must  be  registered,  to  sit  in  the  jury-box.  Registra- 
tion does  not  go  to  his  qualiiication,  but  is  only  a  precaution 
to  prevent  fraud  in  the  election.  But,  even  if  the  law  should 
be  construed  tbat  a  juror  must  be  registered,  it  would  generally 
result  in  only  a  few  being  temporarily  debarred  the  privilege 
of  jurors. 

3.  It  is,  unfortunately,  true  that  in  some  counties  such  a 
large  proportion  of  the  people  belong  to  said  "organisation" 
that  juries  cannot  be  selected  from  the  mass  of  the  people,  and 
courts  may  at  times  find  it  even  inconvenient  to  procure  them. 
So,  also,  communities  might  be  found  where  the  qualification 
of  citizenship,  or  any  other  general  qualification,  might  result 
in  the  same  inconvenience.  On  the  contrary,  we  think  the  legis- 
lature meant  to  exclude  from  jury  service  those  belonging  to  the 
so-called  "Mormon  church."  By  section  501  they  are  distinctly 
enjoined  from  "holding  any  position  or  office  of  honor,  trust  or 
profit."  Laws  are  construed  in  the  light  of  the  facts  and  cir- 
cumstancea  under  which  enacted.  We  are  justified  in  suppofr- 
ing  the  lawmaker  took  notice  of  the  generally  admitted  fact 
that  the  members  of  that  church  are  more  obedient  to, its 
teachings,  which  are  antagonistic  to  the  laws  of  the  land,  than 
to  the  latter.  View  this  question  in  any  light,  we  are  forced 
to  the  conclusion  that  under  our  laws  a  juror  must  have  all 
the  qualifications  now  required  of  an  elector,  and  that  the 
court  should  have  excluded  the  juror  objected  to  by  appellanL 
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That  this  conclusion  will  lead  to  inconvenience  in  some  local- 
ities may  be  true,  but  we  cannot  change  what  seems  to  be  a 
positive  and  clear  Btatute.  If  there  is  any  need  of  a  change, 
we  reBpectfully  refer  it  to  the  legislative  department. 

Exception  to  Order  Overruling  Challenge  for  General  Causes: 
Bespondent  insists,  however,  that,  even  if  the  juror  was  not 
qualified,  the  statute  does  not  allow  appellant  an  exception  to 
the  order  of  the  court  overruling  his  challenge  to  such  juror. 
Inconsistent  as  it  may  appear,  it  seems  such  is  the  statute- 
Section  7831  divides  causes  of  challenge  to  jurors  into  (1) 
general,  including  "a  want  of  any  of  the  qualifications  pre- 
scribed by  law  to  render  a  person  a  competent  juror"  (section 
7832)  and  (2)  particular,  which  includes  implied  and  actual 
bias  (section  7833).  The  cause  of  challenge  in  this  case  was 
a  general  cause;  and  the  statute  in  no  place  provides  for  or 
allows  an  exception  to  an  order  overruling  such  a  cause  of 
challenge.  Our  section  7940  (Cal.  Pen.  Code,  see.  1170), 
allows  exceptions  only  in  matters  of  challenge  based  on  implied 
or  actual  bias.  Here,  then,  we  have  a  statute  which  declares  a 
juror  disqualified,  hut  provides  no  remedy  to  the  aggrieved 
party  when  the  court  admits  him.  On  the  principle  that  there 
is  a  remedy  for  all  wrongs,  we  would  be  inclined  to  hold  that 
such  action  of  the  court  is  reviewable.  But  our  statute  on 
this  subject  is  an  exact  copy  of  that  of  California,  and  in 
adopting  their  laws  we  adopt  also  their  construction  of  them. 
Partially  in  point  ie  the  case  of  People  v.  Biley,  65  Cal.  107, 
3  Pac.  413,  and  cases  cited,  which  hold  that  a  defendant  is  not 
allowed  an  exception  to  the  ruling  of  the  court  disallowing  a 
"challenge  for  actual  or  implied  bias,"  because  the  statute 
makes  no  provision  for  such  exception,  but  only  allows  it  to 
the  decision  of  the  court  "in  admitting  or  rejecting  testimony, 
or  in  charging  the  triers  in  the  trial  of  a  challenge  to  a  juror 
for  actual  bias."  The  direct  question  is  decided  in  People  v. 
Fong  Ah  Sing.  70  Cal.  8-11,  11  Pac.  323,  being  a  cause  in 
which  defendant  was  found  guilty  of  murder.  A  juror  who 
was  not  a  resident  of  the  county,  as  required  by  law,  was  ad- 
mitted against  defendant's  challenge.  On  appeal  it  was  held 
this  was  a  general  cause  of  challenge  to  rulings  in  which  no 
exception  is  allowed.    The  case  seems  approved  in  People  v. 
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Ward.  77  Cal.  113,  19  Pac.  373.  We  therefore  hold  the  ap- 
pellant's exception  to  the  order  of  the  court  oTemiling  his 
challenge  to  the  juror  is  not  well  taken. 

Depositions  may  be  Used  on  the  Trial:  Was  it  error  to  ad- 
mit in  evidence  the  depositions  referred  to  in  the  cause?  Ap- 
pellant claims  it  was,  because  not  permitted  by  the  statute,  and 
contrary  to  the  constitution  of  the  United  States.  Under  the 
common  law,  the  depositions  of  vitnesses,  taken  in  the  presence 
of  the  defendant,  could  be  used  at  the  trial  of  the  cause  in  case 
of  the  death  or  absence  of  the  witness,  but  it  seems  the;  could 
not  be  used  before  the  grand  jury.  Does  our  statute  abrogate 
the  common-law  rule,  or  prohibit  the  use  of  depositions?  Sec- 
tions 7576  and  7G31  provide  for  the  taking  of  the  depositions, 
and  their  use  before  the  grand  jury.  It  seems  probable  these 
provisions  were  designed  to  procure  the  testimony  of  witnesses 
while  it  is  fresh  in  their  minds,  and  also  in  the  interest  of 
economy  and  convenience.  The  question  of  testimony  before 
the  trial  jury  was  not  under  consideration.  The  two  questions 
are  not  sufficiently  relevant  that  the  consideration  of  one  neces- 
sarily involves  the  other.  It  is  evident  this  legislation  referred 
only  to  the  use  of  such  evidence  before  the  grand  jury;  for  it 
provides  for  its  use  even  when  the  presence  of  the  witness  can 
be  procured,  which  is  never  permitted  in  the  use  of  such  testi- 
mony before  the  trial  jury.  The  subjects  not  being  relevant, 
failure  to  provide  for  its  use  before  the  trial  jury  does  not 
operate  to  exclude  it.  Our  statutes  expressly  establish  and 
recognize  the  principle  of  the  use  of  depositions  on  the  trial  in 
certain  csecs,  of  the  absence  or  death  of  the  witness.  Stats.,  sees. 
7588,  8161.)  Then  why  not  in  all  cases,  if  not  expressly  for- 
bidden? Section  8161  provides  expressly  for  the  taking  of 
depositions  of  defendant's  witnesses  for  use  on  the  trial,  and 
the  fact  that  no  provision  is  made  therein  for  taking  the  de- 
position of  the  people's  witnesses  strongly  suggests  that  it  was 
designed  they  should  not  be  used.  But  it  does  not  appear  we 
have  abolished  the  common-law  rule  on  this  subject,  nor  have 
we  directly  enjoined  the  use  of  such  testimony;  and  it  does 
appear  that  all  the  depositions  above  referred  to  are  taken  in 
the  same  way,  in  the  presence  of  the  accused,  thus  justifying 
the  presumption  of  a  like  use  of  all  so  taken;  and  section  7861 
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prorides  that  "the  rules  of  evidence  in  civil  actions  are  applic- 
able also  to  criminal  actions,  except  as  otherwise  provided  in 
this  code."  There  is  no  doubt  this  is  a  question  relating  to 
*'tiie  rules  of  evidence,"  nor  is  there  that  depositions  may  be 
used  in  civil  actions.  We  think  our  statute  permits  their  use 
before  the  trial  jury  when  duly  taken  in  the  defendant's  pres- 
ence, and  the  witnesses  cannot,  for  good  cause,  be  brought 
before  the  court. 

The  Une  of  Depositions  not  Forbidden  by  United  States  Con- 
stitution: It  remains  to  consider  whether  article  6  of  the 
amendments  to  the  constitution  of  the  United  States,  provid- 
ing that  the  accused  mnst  be  "confronted  with  the  witnesses 
against  him,"  absolutely  requires  the  presence  of  the  witnesses 
at  the  trial.  This  question  has  been  discussed  time  after  time 
in  the  courts  of  the  states  having  the  same  or  similar  constitu- 
tional proviBions;  and,  while  the  decisions  have  not  been  uni- 
form in  their  conclusions,  the  weight  of  authority  is  that  de- 
positiohe  taken  in  the  presence  of  the  defendant,  with 
the  right  of  cross-examination,  is  being  "confronted  by 
the  witnesses,"  and  meets  the  demands  of  the  constitution. 
Such  depositions  have  been  admitted  when  it  appeared 
the  witness  was  dead.  If  constitutional  in  such  case,  the 
same  justification  can  be  urged  for  their  use  in  case  of  ab- 
sence of  the  witness.  Of  the  many  authorities  sustaining  this 
view  are  State  v.  McO'Blenis,  34  Mo.  413,  G9  Am.  Dec.  435, 
a  murder  case,  in  which  depositions  were  allowed  notwithstand- 
ing a  constitutional  provision  that  "in  all  criminal  prosecu- 
tions the  accused  has  the  right  to  meet  the  witnesses  against 
him  (ace  to  face."  Summons  v.  State,  5  Ohio  St.  340,  was  a 
murder  case.  The  constitutional  provision  was :  "In  any  trial, 
in  any  court,  the  party  accused  shall  be  allowed  ....  to  meet 
the  witnesses  face  to  face."  The  testimony  of  a  witness  given 
in  a  former  trial  was  permitted  to  be  testified  to  by  those  who 
heard  it;  the  witness  having  in  the  meantime  died.  To  same 
«ffect  are  Gilbreath  v.  State,  26  Tex.  App.  318,  9  S.  W.  618; 
£need  v.  State,  47  Ark.  180,  1  S.  W.  70 ,  and  numerous  author- 
ities. Had  the  depositions  been  improperly  admitted,  the  ap- 
pellant has  failed  to  furnish  the  court  such  a  record  as  will 
Authorize  it  to  correct  the  error.  Section  8336  is:  "Neither  a 
Idaho,  Vol.  £—42 
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departure  from  the  form  or  mode  prescribed  fay  this  code  in 
respect  to  any  pleading  or  proceeding,  nor  an  error  or  mistake 
therein,  renders  it  invalid,  unless  it  has  actually  prejudiced 
the  defendant,  or  tended  to  his  prejudice,  in  respect  to  a  snV 
etantial  right."  The  appellant  has  entirely  failed  to  show  na 
he  was  prejudiced  in  the  least  by  the  alleged  error  of  permit- 
ting the  nee  of  the  depositions.  That  the  court  may  judge 
whether  they  were  detrimental  to  appellant,  he  should  have 
brought  them  here,  which  he  has  failed  to  do.  It  is  not 
enough  for  appellant  to  show  error.  He  must,  under  our 
statute,  show  damaging  error.  Under  the  plain  provision  last 
noted,  we  do  not  need  the  guide  of  other  courts  to  lead  na  to 
this  conclusion;  but  in  harmony  with  it  are  People  v.  Brother- 
ton,  47  Cal.  388 ,  People  v.  Leong  Sing,  11  CaL  117,  19  Pac 
SM,  and  cases  cited,  and  People  v.  Ohen,  80  Cal.  1Z2,  %%  Fac 
126.    The  judgment  in  this  cause  should  be  and  is  affirmed. 


(Fdinurr  12,  1890.) 
TEERITORY  t.  EVANS. 

[23  Pm.  116.] 
ConsTrruTioifAL  Imw — Snippino  D&hs,  Nrra,  Smras,  Fibh* 
TBAPB,  ETC.,  Out  or  thb  Terbitobt — Cohkesck  Betwekk 
States. — Section  7193  ot  th«  Revised  Statutes  of  Idaho,  prohibit- 
ing the  axportation  ot  fish  from  this  teiritor?,  bdng  in  conflict 
with  section  8,  article  1,  of  the  constitution  of  the  United  Statea, 
providing  for  the  regulation  of  commerce  hetween  the  atatoi,  i» 
void. 

<67lhibus  hj  the  court.} 

APPEAL  from  District  Court,  Second  District. 

Hawley  &  R^eres,  for  Appellant. 

Penal  statutes  must  be  construed  strictly,  and  cannot  be  ex- 
tended by  implication,  or  beyond  the  legitimate  import  of  the 
words  used.  {United  States  v.  Gooding,  12  Wheat.  460;  Bow- 
son  V.  State.  19  Conn.  299;  Martin  v.  Hunter,  1  Wheat.  326; 
People  V.  Tisdale,  57  Cal.  104;  mvart  v.  Allen,  16  Cal.  473, 
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re  Am.  Dec.  651 ;  Hanking  v.  People,  106  lU.  628 ;  Pacific  v. 
Seifert,  79  Mo.  210;  Chase  v.  Railroad  Co.,  26  N.  Y.  533.) 
Our  legislative  aaaembly  may  perhaps  be  able  to  entirely  pro- 
hibit by  statute  the  catching  or  transportation  of  fish,  as  a 
proper  exercise  of  the  police  powers  of  the  territory,  but  can- 
not make  it  lawful  to  transport  and  sell  fish  within  the  terri- 
tory and  a  crime  to  do  so  beyond  its  boundaries.  (In  re  Bar- 
ber, 39  Fed.  641 ;  Harvey  v.  Huffman,  39  Fed.  646 ;  Swift  v. 
Sutphin,  39  Fed.  630;  Qibhom  v.  Ogden,  9  Wheat.  1;  Bowman 
V.  Railway  Co.,  125  U.  S.  465,  8  Sup.  Ct.  Rep.  689,  1062; 
Ward  V.  Maryland,  13  Wall.  418 ;  Henderson  v.  Mayor,  93  TJ. 
S.  259;  Mugler  v.  Kansas,  123  U.  8.  633,  8  Pac.  373;  Railway 
Co.  V,  Hvsen,  96  TJ.  S.  465;  Walling  v.  Michigan.  116  U.  S. 
446,  6  Sup.  Ct.  Rep.  454;  In  re  Watson,  15  Fed.  511;  Smith 
V.  Turner,  7  How.  283;  Brown  v,  Houston,  114  TI.  S.  622,  5 
Sop.  Ct.  Rep.  1091.) 

Richard  Z.  Johnson,  Attorney  General,  for  the  Territory. 

BEATTT,  C.  J.— The  appeUant,  Thomas  Evans,  was  in- 
dicted with  George  Rae  for  a  violation  of  section  7193  of  the 
Revised  Statutes  of  Idaho,  which,  as  amended  by  act  of  the 
fifteenth  legislative  assembly,  reads:  "It  ia  unlawful  for  any 
person  in  ibis  territory  to  make  any  dam,  or  use  any  aeta, 
seines,  fish-traps,  or  any  similar  device  or  measures  for  catch- 
ing fieb,  or  to  ship  the  same  out  of  this  territory  for  specula- 
tive purposes."  The  appellant,  Evans,  alone,  was  tried  np<m 
this  charge,  and  from  the  judgment  rendered  against  him 
upon  his  conviction  thereof  he  has  appealed  to  this  court. 
While  the  record  contains  various  specifications  of  alleged 
error,  the  appellant  has  in  his  argument  of  the  cause  referred 
to  but  two,  viz. :  That  the  statute  does  not  prohibit  the  exporta- 
tion of  fish,  and,  if  it  does,  it  is  in  violation  of  section  8^ 
aridcle  1  of  the  constitution  of  the  United  States. 

It  is  true  the  statute  does  not  read  as  it  undoubtedly  was  in- 
tended it  should,  and  it  is  surprising  that  it  passed  unchal- 
lenged the  ordeal  of  six  readings  in  the  presence  of  careful 
legislators.  Construed  as  it  reads,  it  prohibits  the  exportation 
from  this  territory  only  of  dams,  and  the  use  of  nets,  fish-traps, 
and  other  devices  for  catching  fish,  and  not  the  fish  themselves. 
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As  dama  cannot  be  shipped,  and  the  ubs  of  a  thing  is  an  incor- 
poreal right,  this  statute,  if  construed  by  its  words,  uoder- 
takes  to  prevent  the  performance  of  an  imposBibility,  hence,  in 
effect,  IB  void.  Conceding,  however,  that  it  may  be  construed 
to  prohibit  the  erportation  of  fish,  as  the  legislature  undoubt- 
edly designed  it,  is  it  in  violation  of  the  section  referred  to  of 
the  supreme  law  of  the  land  ?  This  question  was  involved  in 
the  court  below,  in  the  demurrer  to  the  indictment,  on  the  ex- 
ceptions to  the  instructions,  and  in  the  motion  for  arrest  of 
judgmeDt,  and  is  saved  by  appellant's  exception  to  the  ruling 
of  the  court  in  those  matters.  The  provision  of  section  8, 
article  I  of  the  conBtitution  of  the  United  States,  that  "Con- 
gress shall  have  power  ....  to  regulate  commerce  with 
foreign  nations  aud  among  the  several  states,"  having  been  so 
frequently  and  fully  considered  bv  the  ablest,  including  the 
highest  courts  in  the  nation,  it  will  not  be  expected  we  shall, 
to  any  length,  now  attempt  its  discussion.  It  is  clearly  settled 
and  conceded  by  all,  that  the  above  provision  of  the  constitu- 
tion confers  upon  Congress  the  exclusive  power  to  regulate 
commerce  between  the  states,  and  any  statute  which  attempts 
to  prohibit  the  shipment  into  or  out  of  a  state  of  any  lawful 
commodities  or  articles  of  commence  or  trade  is  in  conflict 
therewith,  and  necessarily  void.  To  each  state  is  reserved  the 
power  of  regulating  commence  within  its  borders,  but  not  that 
extending  across  its  boundary  lines.  The  state  may  also,  nnder 
its  police  power,  enact  such  laws  as  are  necessary  to  the  pro- 
tection of  the  lives,  the  health  and  comfort  of  its  citizens,  and 
for  the  promotion  of  good  order  within  ita  limits.  But  when- 
,under  the  pretense  of  an  exercise  of  its  police  power,  the 
3  any  statute  which  operates  to  prevent  the  free  ex- 
change betwScvrtie  states  of  lawful  articles  of  trade,  it  is  void 
because  in  conflict-iiitji  that  constitutional  provision.  This  is 
clearly  illustrated  in  a  twjnber  of  recent  and  interesting  cases. 
Railroad  Co.  v.  Husen,  9J  U.  S.  468,  is  a  case  in  which  the 
state  of  Miesoiiri,  under  the  claim  of  exercising  its  police  pre- 
rogative, and  to  prevent  the  spread  of  contagions  cattle  disease 
in  the  state,  enacted  a  statute  forbidding  the  unloading  of 
Texas  cattle  witliin  the  atat*,  but  allowing  their  passage 
through  it  on  board  of  cars  or  vessels.     The  court  held  that 
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cattle  were  Buhjects  of  lawful  commerce,  and  could  not  be  ex- 
cluded, except  when  diseased;  that  the  statute  practically 
operated,  not  in  the  exclusion  of  diseased  cattle  alone,  but  of 
all  Texas  cattle,  and  was  void.  The  business  of  butchering 
cattle,  and  shipping  the  dressed  fresh  meat  into  the  surround- 
ing states  from  the  place  of  slaughter,  has  in  recent  years  be- 
come an  important  pursuit,"  but  one  which  came  in  conflict  with 
local  dealers.  To  prevent  this,  statutes  were  enacted  in  several 
of  the  western  states,  purporting  to  be  in  pursuance  of  their 
police  power,  and  to  promote  the  health  of  their  inhabitants  by 
preventing  the  importation  of  diseased  meat.  They  required 
that  all  animals  should  be  inspected  within  twenty-four  hours 
before  their  slaughter,  and  the  sale  of  meat  of  animals  not  so 
inspected  should  be  prohibited.  The  courtd  have  uniformly 
held  that  such  statutes  are  not  within  the  police  power  of  the 
state,  and  that,  whatever  their  design,  they  operate  as  a  pro- 
hibition to  the  importation  of  dressed  meat,  which  is  a  lawfol 
article  of  trade,  and  whenever  these  statutes  have  come  before 
the  courts  for  consideration,  they  have  been  held  void.  The 
follo-ving  cases  on  this  subject  will  be  found  of  interest,  and 
in  them  the  whole  subject  is  fully  reviewed :  Swift  v.  Sutphin, 

39  Fed.  630;  In  re  Barber,  39  Fed.  641;  In  re  Christian,  39 
Fed.  636;  Harvey  v.  Huffman,  39  Fed.  646;  Ex  parte  Kieffer, 

40  Fed,  400.  In  the  state  of  Indiana  a  statute  prohibiting  the 
exportation  of  natural  gas  from  the  state  through  pipes  has, 
upon  the  same  principle,  recently  been  held  void.  The  state 
of  Kansas  has  had  a  statute  to  prevent  the  shipment  therefrom 
of  fowls  and  other  game.  For  a  violation  of  this,  an  express 
agent  was  indicted  for  shipping  to  Chicago  four  prairie 
chickens.  The  act  only  prevented  the  exportation  of  chickens, 
and  did  not  prevent  their  capture  and  use  by  the  denizens  of 
Kansas,  but  seemed  rather  to  preserve  them  for  their  exclusive 
use  and  comfort.  It  was  held  void  in  State  v.  Saunders,  19 
Kan.  128,  27  Am.  Eep.  98.  By  the  law  of  this  territory  we 
recognize  fish  as  a  lawful  article  of  trade.  The  statute  only 
attempts  to  preserve  them  for  vis,  and  to  deprive  our  neighbors 
of  their  use,  which,  in  the  light  of  the  authorities,  we  must 
conclude  is  in  violation  of  the  constitutional  provision  referred 
to,  and  therefore  void.    It  follows  that  the  demurrer  to  the 
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indictment  above  referred  to  shonld  be  Bturtained,  snd  it  ia 
therefore  ordered  that  the  judgment  appealed  from  be  set  aside, 
and  the  indictment  dismissed. 

BERRY,  J. — ^I  concur  that  the  act,  bo  far  as  it  prohibits  the 
shipping  of  fiah  out  of  this  territory  for  speculatiye  purposes, 
is  unconstitutionaL  I  think  the  statute  is  not  against  the 
shipping  of  dams,  etc.,  but  is  against  shipping  of  fish  onl;. 

Sweet,  J.,  concuis. 


(February  84,  1880.)' 
FTJEY,  Sheriff,  v.  WHITE  bt  al. 

[23  Pac.  S35.] 
Shebift. — Where  a  sheriff  levies  on  personal  property  under 
attachment,  and  while  holding  under  such  levy  rMeived  a  second 
attachment  and  levies  on  the  same  property  under  the  aeeond 
attachment,  and  afterward,  but  before  sale  on  either,  a  third 
person  claiming  the  property,  the  aeeond  attaching  creditor  in- 
demnifies the  sheriff  against  loea  under  the  second  attachment, 
and  the  sheriff  sells  under  ucecution  in  the  first  attachment 
suit  and  pays  all  proceeds  to  the  first  attaching  creditor,  the 
claimant  of  the  property  having  recovered  of  the  aberilf  the  value 
of  the  property  sold,  held,  (I)  that  the  sheriff  cannot  recover  . 
on  the  indemnifying  bond  of  the  second  attaching  creditor;  (2) 
the  complaint  not  claiming  nor  the  proof  showing  that  after  the 
levy  the  sheriCT  did  any  act  under  the  second  attachment,  the 
attaching  creditor  is  not  liable;  (3)  in  such  case  when  the  plain- 
tiff has  rested  it  ia  not  error  for  the  court  to  instruct  the  jury 
to  find  for  the  defendant;  (4)  in  snch  case,  also,  the  effect  of 
an  indemnifying  bond  must  be  determined  by  it*  own  conditions. 
(Syllabus  by  tbe  courL) 

APPEAL  from  District  Court,  Alturaa  Coonty. 

Angel  &  Sullivan,  for  Appellant. 

The  sheriff's  right  to  recover  on  the  attachment  bond  does 
not  in  any  manner  depend  upon  the  question  whether  the 
pver  of  the  bond  was  benefited  or  not  by  the  seizure  and  sale. 
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nor  upon  the  fact  whether  he  received  any  part  of  the  money 
for  which  the  property  was  sold.  {Weber  v.  Ferris,  37  How. 
Pr.  102;  Herring  v.  Hoppoch,  15  N".  Y.  409;  Davidson  v. 
Dallas,  15  Cal.  75.)  The  several  indemnity  bonds  were  inde- 
pendent eeeurities  for  the  same  object,  and  a  sherifiF  who  holds 
several  indemnity  bonds  for  the  same  object  may  resort  to 
either  at  his  option.  (Brandt  on  Guaranty  and  Suretyship, 
eec.  195;  Muller  v.  Downs,  94  V.  S.  444.) 

Kingsbury  &  McGowan,  for  Respondents. 

If  the  evidence  is  not  set  out,  inatnictiona  will  be  presumed 
correct  if  possibly  so  under  any  conceivable  state  of  facts. 
{People  V.  Bourke,  66  Cal.  455,  6  Pac.  89 ;  People  v.  Johnson, 
61  Cal.  142;  People  v.  Smith,  57  Cal.  130;  People  v.  Dick,  34 
Cal.  663;  People  v.  Levison,  16  Cal.  98,  76  Am.  Dec.  505; 
People  V.  King,  27  Cal.  507,  87  Am.  Dec.  95.)  All  presump- 
tions are  in  favor  of  the  regularity  of  the  action  of  the  court 
below.  Error  will  never  be  presumed,  but  must  affirmatively 
appear  in  the  record.  (Gomalas  v.  Huntley,  1  Cal.  32;  Lowe 
V.  Turner,  1  Idaho,  108;  Goodman  v.  Mining  etc.  Co.,  1  Idaho, 
131 ;  Folsom  v.  Boot,  1  Cal.  374 ;  Hazard  v.  Cole,  1  Idaho,  276- 
282;  People  v.  Baker,  1  Cal.  404-406.) 

BEKRY,  J.— Previous  to  June  31,  1883,  the  plaintiff,  as 
sheriff  of  Alturaa  county,  holding  two  writs  of  attachment 
from  the  probate  court  of  that  county— one  in  favor  of  Donald- 
eon  and  Young,  and  another  in  favor  of  Bartch  and  Mills-^ 
both  issued  against  one  Bolton,  levied  upou  and  took  into  his 
poBsession  certain  personal  property  as  the  property  of  Bolton. 
After  such  levy,  and  while  such  property  was  in  his  possession, 
the  defendant  White,  on  the  twenty-first  day  of  June,  placed 
in  the  bands  of  the  sheriff  a  third  writ  of  attachment  in  his 
favor,  against  said  Bolton.  The  answer  of  White  alleges  that 
the  sheriff,  having  such  property  in  his  possession,  attached  to 
this  said  writ  a  schedule  of  such  property,  and  indorsed  thereon 
that  he  had  levied  on  the  property  under  said  attachment. 
Aside  from  this  admission  by  White,  there  is  no  evidence  of 
fiuch  levy  under  White 's  attachment. 
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It  appears  that  afterward,  the  property  being  claimed  by 
one  Braden,  an  assignee  for  the  creditors  of  Bolton,  a  bond  of 
indemnity,  dated  June  22,  1883,  wae  given  to  the  sheriff  by 
the  defendant  White  as  principal,  with  the  defendants  Riley 
and  Fox  as  sureties.  That  bond  is  the  subject  of  the  action 
at  bar.  Its  conditions  are  "that  if  the  obligors  shall  well  and 
truly  indemnify  and  save  harmless  the  said  Fury,  sheriff,"  etc.. 
"of  and  from  all  damages,  expenses,  costs  and  charges,  and 
against  all  loss  and  liabilities,  which  he,  the  said  Fury,  as 
sheriff,"  etc.,  "shall  sustain,  or  in  any  wise  be  put  to,  by  reason 
of  attachment,  seizing,  levying,  taking  or  detention  by  the 
said  sheriff,  in  his  custody,  under  said  attachment  [the  attach- 
ment of  White  against  Bolton")  of  said  property  claimed  {by 
said  Braden]  as  aforesaid,  then  the  above  obligation  to  be  void.'' 
The  case  is  presented  on  bill  of  exceptions;,  the  only  ezcep- 
tion  being  to  the  charge  or  direction  of  the  court  to  the  jury 
to  find  a  verdict  for  the  defendant.  The  appellant,  in  his 
brief,  states  "that  on  the  sixth  day  of  December,  1887,  this 
cause  came  on  for  trial  before  a  jury,  and  the  evidence  showed 
that  the  property  described  in  said  indemnity  bond  had  been 
levied  upon  under  prior  attachments  which  had  been  served  by 
the  plaintiff  as  sheriff,  and  was  sold  under  said  prior  attach- 
ments, and  not  under  the  attachment  in  the  case  in  which  said 
indemnifying  bond  was  given,  and  the  appellant  admitted  that 
the  defendant,  E.  A.  White,  received  no  part  of  the  money  for 
which  said  property  was  sold;  that  thereupon  the  defendants 
moved  the  court  to  peremptorily  instruct  the  jury  to  bring  in 
a  verdict  for  the  defendants,  which  motion  was  sustained  by 
the  court,  and  the  jury  was  thereupon  instructed  to,  and  did, 
bring  in  a  verdict  for  the  defendants."  To  this  ruling  and  in- 
strHction  the  plaintiff  excepted. 

.  The  arguments  upon  the  hearing  in  this  court  have  been 
mainly  based  on  the  decision  in  Davidson  v.  Dallas,  8  Cal,  227, 
holding  that  where  property  is  seized  under  two  attachments, 
and  the  property  is  claimed  by  a  third  person,  and  both  attach- 
ing creditors  indemnify  the  sheriff,  who  goes  on  and  sells  it 
and  pays  the  proceeds  to  the  first  attaching  creditor,  the 
amount  not  equaling  his  judgment,  and  afterward  the  party 
claiming  the   property  recovers    judgment   against  the  sheriff 
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for  the  value  of  the  property,  the  recourse  of  the  sheriff  is  only 
against  the  first  attaching  creditor,  for  whose  benefit  the  prop- 
erty was  Bold;  and  the  same  ease,  15  Cal.  75,  in  which,  while 
the  former  decision  is  affirmed  for  that  case,  its  doctrine  is 
commented  upon  and  doubted.  But  we  do  not  find  it  neces- 
sary, in  this  case,  to  enter  into  that  question.  The  case  at  bar 
is  widely  different  from  that,  and  the  action  of  the  court  below 
may  well  have  been  based  on  other  grounds  than  upon  the  doc- 
trine of  that  case,  A  review  of  this  case  makes  the  distinc- 
tion apparent. 

The  issue  in  the  court  below  was  as  follows:  In  the  probate 
court  the  complaint,  in  substance,  sets  np :  1.  The  official  char- 
acter of  the  plaintiff,  2.  Alleges  the  making  of  the  bond, 
Betting  it  out  in  full.  8.  "That  defendants  have  failed,  neg- 
lected and  refused,  and  still  fail,"  etc.,  "to  comply  with  the 
conditions  of  said  bond,  and  to  save  harmless  this  plaintiff,  to 
wit,  that  on,"  etc.,  "said  Braden  [the  assignee  of  said  Bolton], 
mentioned  in  said  bond,  assigned  to  T.  E.  Picotte  all  his  rights 
in  and  to  said  personal  property,  ....  and  all  claims  for 
damages  for  taking  and  seizing  said  property  by  the  plaintiff 
that  had  accrued  to  said  Braden,  ....  and  that  said  Picotte 
was  entitled  to  said  personal  property,  and  to  all  damages  ac- 
cruing to  said  Braden  for  taking  and  detention  thereof  by  the 
plaintiff;  that  said  Picotte,  as  successor  in  interest  as  aforesaid, 
and  as  assignee  for  the  benefit  of  creditors  of  the  said  Bolton, 
on  the  twenty-fourth  day  of  March,  1884,  commenced  an  action 
in  the  district  court  of  said  Alturas  county,  against  the  plain- 
tiff, to  recover  the  sum  of  $2,500,  claimed  as  damages  for  the 
taking  and  detention  of  said  personal  property  under  and  by 
virtue  of  said  writ  of  attachment."  4.  That  said  Picotte,  as 
such  assignee  and  successor  of  Braden,  recovered  judgment 
against  the  defendant  for  damages  and  costs,  $1,580.  5.  That 
the  plaintiff  has  paid  the  judgment,  and  in  addition  the  sum 
of  $212  in  defending  the  suit  6.  That  the  plaintiff  has  de- 
manded of  these  defendants  payment  of  the  penal  sum  of  the 
bond,  which  was  refused — and  closes  vrith  a  demand  for  judg- 
ment'. 

The  complaint  is  silent  as  to  any  act  done,  either  by  seizure, 
detention   or  sale  of  the  property,  in  the  suit  of  White  against 
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Bolton,  or  under  either  of  the  senior  attachmente.  The  de- 
fendants answered,  putting  in  issue  each  allegation  of  the  com- 
plaiut;  and  on  this  issue  a  trial  was  had  in  the  probate  court, 
and  judgment  had  for  the  plaintiff.  From  that  judgment  an 
appeal  was  taken  to  the  district  court  in  Alturas  county,  and 
a  retrial  was  had.  Before  trial  in  the  district  court  the  com- 
plaint was  amended  by  adding  thereto  the  following  allega- 
tiona,  to  vit:  "1.  That  the  damages  in  said  complaint  alleged 
to  have  been  sustained  by  the  plaintiff  were  sustained  by 
Teason  of  the  plaintiff's  levying  upon  and  holding' the  property 
described  in  exhibit  'A,'  which  was  the  bond  in  suit;  3.  That 
the  judgment  in  the  district  court,  referred  to  in  the  complaint, 
by  T.  E.  Picotte,  as  assignee  of  0.  E.  Bolton,  was  recovered 
against  this  plaintiff  by  reason  of  his  having  levied  upon  and 
detained  the  property  described  in  said  exhibit  'A.'"  The 
levying  and  detention  is  not  alleged  to  have  been  under  White's 
attachment.  Kb  sale  of  the  property  is  alluded  to,  nor  do  the 
defendants  appear  to  have  had  notice,  or  to  have  takeil  any  part 
in  the  action  by  Picotte  against  this  plaintiff.  For  all  that 
appears,  previous  to  the  trial  in  the  district  court,  the  property 
was  still  held,  as  at  firsl:  taken,  by  the  sheriff,  under  process  "of 
prior  attaching  creditors."  It  is  not  alleged,  nor  does  it  any- 
where appear,  that  there  was  any  privity  between  those  "prior 
attaching  creditors"  and  the  defendant  White.  The  answer 
puts  all  the  allegations  of  the  amended  complaint  in  issue,  and 
upon  these  issues  the  case  was  tried  in  the  district  court:,  and 
judgment  was  rendered  for  the  defendants. 

We  may  here  inquire:  1.  What  were  the  contract  obligations 
of  the  defendants  to  the  plaintiff?  2.  Was  that  contract 
broken  by  the  defendants?  And  in  what  manner  was  it 
broken?  And  3.  In  what,  if  anything,  was  the  error  of  the 
court  in  its  charge  to  the  jury? 

And  first:  What  were  the  obhgations  of  the  defendants? 
This  bond  was  not  strictly  statutory,  hence  its  effect  ie  not  the 
subject  of  statutory  construction.  It  was  voluntary,  and  its 
effect  must  be  gathered  from  its  own  conditioos.  The  statute 
in  view  of  which  a  bond  might  be  given,  and  by  reason  of 
which,  presumably,  this  was  given,  is  section  240  of  the  Bevised 
Jjaws  (8th  Sess.)  of  Idaho,  which  provides:  "If  the  property 


Feb.  1890.]  IVby  v.  White.  667 

Opinion  of  th«  Court— Beny,  J. 

levied  on  be  claimed  by  a  third  person  ae  his  property,  the 
sheriff  shall  aununon  from  his  county  six  persona  qualified  as 
jurors  between  the  partiea,  to  try  the  validity  of  the  claim.  He 
shall  also  give  notice  of  the  claim  and  of  the  time  of  trial  to  the 
plaintiff,   who  may   appear  and  contest   the  claim   before  the 

jniy If  their  verdict  be  in  favor  of  the  claimant,  the 

eheriiT  shall  relinquish  the  levy,  unless  the  judgment  creditor 
give  him  a  sufficient  indemnity  for  proceeding  tiiereon."  This 
is,  of  course,  after  judgment  has  been  rendered  for  the  credi- 
tor, and  execution  is  issued.  But  when  attached,  and  before 
judgment,  section  131  provides  that  "if  any  personal  property 
attached  be  claimed  by  a  third  person  as  his  property,  the 
sheriff  may  summon  a  jury  of  six  men  to  try  the  validity  of 
such  claim;  and  such  proceedings  shall  be  had  thereon,  with 
the  like  effect,  as  in  case  of  claim  after  levy  upon  execu- 
tion." As  to  the  validity  of  these  provisions  ae  a  means  of 
determining  the  ownership  of  property  levied  upon,  or  how  far 
such  proceedings  will  protect  the  sheriff,  is  a  question  not  here 
in  issue ;  and  ve  do  not  intend  to  intimate  any  opinion  upon  it. 
Tet  the  statutory  preliminary  conditions  for  calling  a  sheriffs 
jury  seem  to  have  arisen  by  claim  of  Braden  to  the  property  as 
assignee  of  Bolton.  But  if,  under  any  of  the  attachments, 
such  conditions  existed,  it  was  optional  witii  the  sheriff  to  call 
or  not  to  call  a  jury.  Had  they  existed  under  White's  attach- 
ment, they  must  have  existed  as  well  under  the  senior  attach- 
ments, and  the  sheriff  must  have  released  the  liens  of  such 
prior  attachments,  or  taken  indemnity  under  them.  If  he  did 
not  dismiss  or  take  indemnity,  it  was  his  own  fault.  Is  no 
event,  however,  as  the  case  stood,  did  the  sheriff  have  right  to 
demand  indemnity  from  the  defendant  White.  But  if  he  had 
such  right,  and  had  done  so,  the  statute  prescribes  no  form  for 
the  bond,  and  only,  if  it  be  under  the  statute,  that  it  must  be 
"sufficient.'  The  question  of  sufficiency  is  left  entirely  be- 
tween the  creditor  and  the  sheriff.  If  there  were  any  doubt  as 
to  the  nature  of  the  instrument  in  question,  the  brief  of  the 
appellant  settles  it  for  this  case.  It  says :  "We  maintain  that 
the  liability  of  the  defendants  depends  simply  upon  the  terms 
of  their  contract  with  the  plaintiff."  The  bond  was  then 
purely  voluntary,  and  must  be  construed  by  its  own  conditions. 
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ThoBe  conditions  are,  eimply,  that  the  defendants  shall  save 
the  sheriff  harmless  from  loss  or  liability  which  he  may  incur 
"hy  reason  of  attaching,  seizing,  levying,  taking  or  retention 
by  said  sheriff  in  his  custody,  onder  said  attachment,  of  said 
property,"  or  under  the  attachment  in  favor  of  White.  The- 
acts,  then,  for  which  the  sheriff  was  indemnified,  were  only 
those  done  under  and  by  virtue  of  White's  attachment.  The- 
defendants,  in  terms,  guaranteed  against  nothing  that  was  not 
to  be  for  White's  benefit,  or  acts  done  by  the  sheriff  on  his- 
acconnt.  If,  then,  the  sheriff  did  no  act  under  that  attach- 
ment causing  loss  or  damage  to  himself,  the  defendants  in- 
carred  no  liability. 

It  must  be  noticed  that  there  is  no  allegation  in  the  com- 
plaint, nor  any  evidence  alleged  as  given  on  the  trial,  that 
White's  attachment  was  the  reason  for  anything  which  the- 
nheriff  did.  The  plaintiff's  bill  of  exceptions  avers  that  on  the- 
Irial  in  the  district  court  the  evidence  showed  that  the  property 
involved  had  been  levied  upon  under  prior  attachments  which 
had  been  served  by  the  plaintiff  as  sheriff,  and  was  sold  under 
said  prior  attachments,  and  not  under  White's  attachment. 
The  allegation  in  the  answer  of  White  "that  plaintiff,  as  such 
sheriff,  under  said  writ  of  attachment,  did  no  act  to  or  with 
any  of  said  property,  nor  did  the  defendant  White,  or  either 
of  the  defendants,  receive  any  part  of  the  proceeds  of  th& 
property,"  seems  to  be  fully  sustained.  The  appellant  con- 
tends that  it  could  make  no  difference  whether  he  did  or  did 
not  receive  benefit.  We  are  not  prepared  to  go  so  far  as  that. 
Were  it  shown  that  defendant  White  did  receive  benefit,  that 
question  might  arise;  but  it  does  not  arise  as  the  case  stands. 

It  is  also  to  be  noted  that  the  claim  of  the  plaintiff  that  h& 
had  suffered  damage  is  controverted,  and  the  bill  of  exceptions 
refers  to  no  proof  that  he  had  sustained  damage,  or  that  th& 
judgment  alleged  in  the  complaint  in  favor  of  Picotte,  which  is. 
put  in  issue,  was  ever,  in  fact,  rendered;  nor  was  there  any 
offer  made  hy  the  plaintiff  to  show  that  fact,  or  to  show  any 
other  fact  which  was  not  shown  on  the  trial. 

At  what  stage  of  the  trial  the  request  was  made  by  the  jndge 
to  instruct  the  jury  to  find  a  verdict  for  the  defendants,  does 
not   affirmatively   appear.     Presumably,   it  was    under  sectioa 
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4354,  Bubdivieion  5,  and  section  4385  of  the  Eevieed  Statutes  of 
Idaho,  and  when  the  plaintiff  had  rested  his  case,  and  on 
statutory  motion  for  nonsuit  The  presumption  is  that  the 
proceedings  in  the  court  below  were  regular  till  the  contrary 
appears.  .  It  was,  presumably,  a  "special  instruction,"  having 
the  effect  of  a  judgment  of  nonsuit;  and  given  on  the  ground 
that  "the  plaintiff  had  failed  to  prove  a  sufficient  case  for  the 
jury."  It  is  not  apparent  to  the  court  that  there  waa  any 
breach  of  covenant  on  the  part  of  the  defendants.  As  the  case 
stood,  when  the  court  was  requested  to  instruct  the  jury  the 
judge  was  fully  justified  in  giving  the  instructiona  demanded 
by  the  defendants;  and  the  assignment  of  error  on  that  ac- 
count cannot  be  sustained.    Jadgmeut  affirmed. 

BEATTY,  C.  J. — I  do  not  concur  in  any  part  of  this 
opinion  which  may  be  construed  as  holding  that  a  subsequent 
Attaching  creditor  is  not  liable  on  his  indemnity  bond  when  he 
received  none  of  the  proceeds  of  sale  of  the  attached  property; 
but,  for  other  reasons  stated  therein,  I  agree  the  judgment 
ahould  be  affirmed. 

SWEET,  J. — I  concur  in  afiBrming  the  judgment  of  the 
«ourt  below.  The  failure  of  respondent  to  tender  certain 
proofs  renders  it  impossible  for  this  court  to  consider  or  pase 
upon  the  legal  questions  involved  at  the  trial  in  the  lower 
«ourt.  My  concurrence,  therefore,  is  based  upon  the  failure  of 
the  record  to  present  the  real  issues  inrolred;  and  beyond  tbia 
I  express  no  opinion. 
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(Pebruftrr  24,  1890.) 

FIRST  NATIONAL  BANK  OF  LEWISTON  \.  WILLIAMS. 

[23  PgiG.  6&2.] 
AcnoK  ON  Pbomissobt  Note — Mobtgaok  to  Bboubi  Notb — 
Sdsett — AoBEEKEKT. — One  LeUnd  RDd  appellant  WUliami 
made  their  joint  and  several  proraissoTj  note  payable  to  the  order 
of  one  Bhaw,  and  delivered  the  eame  to  him,  Wllliama  being  » 
surety,  although  that  did  not  appear  on  the  face  -  of  the  not«. 
As  an  inducement  to  Williams  to  sign  the  note  Leland  agreed  and 
did  execute  a  flrst  mortgage  on  real  eetate  to  secure  the  not«. 
Shaw,  after  the  note  and  mortgage  became  due,  assigned  both  to  - 
one  Vollmer,  who  assigned  tbem  to  the  respondent  bank.  The 
respondent  now  claims  the  mortgage  iuTalid,  as  it  was  not  sealed; 
held,  that  by  statute  in  force  at  time  of  giving  the  mortgage  a 
•eal  was  not  necessary,  hence,  the  mortgage  was  valid,  and  an 
action  should  have  been  brought  to  foreclose  the  same,  and  not 
upon  the  note  alone,  as  was  done,  as  the  security  was  not  valuelew. 

APPEAL  from  District  Court,  Nez  Percee  Comity. 

On  the  thirtieth  day  of  October,  1884,  Alonzo  Leland  and  tha 
appellant,  M.  M.  Williams,  duly  made  their  joint  and  several 
promissory  note,  payable  to  the  order  of  one  A.  J.  Shaw,  six 
months  after  date,  and  thereafter  delivered  the  same  to  the 
payee.  The  note  was  given  for  the  debt  of  Ldand,  and  Will- 
iame  joined  in  it  at  the  request  of  Leluid,  as  surety  only,  though 
the  fact  that  he  was  surety  did  not  appear  on  the  face  of  iSiB 
note.  To  induce  WiUiams  to  join  in  the  making  of  the  note, 
it  iraa  agreed  between  Leland  and  Williama  that  Leland  diould 
give  to  Shaw,  the  payee,  a  first  mortgage  on  real  estate  to  secure 
the  oote,  ao  that  be  (Williams),  in  case  Leland  did  not  pay  the 
note,  "would  only  have  the  balance  to  pay  that  the  property  did 
not  bring";  which  agreement  waa  known  to  Shaw,  and  waa  aa- 
aented  to  by  him  at  the  time.  A  mortgage  was  made,  on  the 
Ist  day  of  November,  1884,  hy  Leland  to  Shaw,  acknowledged  aa 
the  sixtli  day  of  the  eame  month,  and  recorded  by  said  Shaw,  in 
aaid  «>tmty,  on  the  next  day,  the  Tth  of  November,  covering 
one  hundred  and  sixty  acres  of  land  therein  deecribed,  the  prop< 
erty  of  the  mortgagor,  setting  out  the  note  in  full,  and  stating 
npon  its  face  that  it  was  "intended  as  a  mortgage  to  secure 
payment  of  this  note  bo  set  outj  and  containing  the  usual  power 
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of  Bal&  Whether  the  mortgage  wag  delivered  &t  the  time  of  de- 
livery of  the  note  does  not  appear.  On  receipt  of  the  mortgage, 
Shaw  reported  to  Williama  tiiat  it  had  be«i  given  to  him  by  Le. 
Land.  A  little  over  three  months  after  the  note  and  mortgage 
fell  due,  in  Shaw's  bands,  the  latter  assigned  both  note  and 
mortgage  to  one  Vollmer,  the  president  of  the  plEuntiff,  who, 
on  the  same  day,  assigned  than  to  his  bank,  this  plaintiff. 
That,  at  the  time  he  received  the  note  and  mortgage  from  Shaw, 
VoUmer  discovered  that  the  mortgage  was  unsealed.  The  plain- 
tiff bronght  his  action  against  both  the  makers  upon  the  note 
alone,  by  filing  his  complaint  against  both,  but  did  not  pro- 
ceed further  against  Leland  and  did  proceed  to  a  final  judg- 
ment against  Williams  only.  The  answer,  beside  stating,  in 
substance,  the  foregoing  facts  (all  of  which  appear  either  in 
the  complaint,  or  were  proven  at  the  trial),  contains  the  fol- 
lowing clause :  "That  after  the  mortgage  to  secure  the  note  had 
.  been  recorded,  two  mortgages,  etill  valid  and  existing,  have 
been  executed  and  delivered  by  said  Leland — the  first  to  said 
Vollmer,  and  the  second  to  the  plaintiff  itself — ^both  amounting 
to  $1,600,  covering  the  same  land  described  in  the  said  mort- 
gage, to  secure  the  note,  and  were  recorded  before  the  commence- 
ment of  this  action ;  that  said  two  subsequent  mortgagee  are  for 
the  full  value  of  said  lands,  and  that  aaid  Leland  has  no  per- 
sonal property  not  exanpt;  and  that,  unless  the  note  in  suit  be 
paid  from  eueh  real  estate,  this  defendant  will  sustain  damage." 
This  clause  in  the  answer  was  by  the  court,  on  motion,  stricken 
out  before  trial,  the  appellant  excepting  to  such  order.  The 
answer  further  demands  that  in  case  the  defendant  is  held  to 
pay  the  note  in  suit,  said  Williams  be  subrogated  by  judgment 
to  the  original  rights  in  said  mortgage  of  this  plaintiff,  and,  of 
course,  of  said  Shaw. 

Hawley  &  Beeves,  for  Appellant. 

The  surety  ie  only  bound  to  fulfill  the  prmnfae  in  tiie  sense 
in  which  the  promisee  knew  at  the  time  the  promisor  intended 
it ;  and  it  matters  not  in  what  way  the  knowledge  of  the  meaning 
is  brought  to  the  mind  of  the  promisee.  (De  Colyar  on  Guaran- 
tiee, 7,  8,  and  authorities  cited ;  Milhr  v.  Sinoart,  9  Wheat 
680.)     A  surety  ia  always  discharged  by  the  laches  of  the  cred- 
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itor;  and,  should  the  creditor  fail  to  do  anything  which  he 
is  bound  or  agreed  to  do  for  the  protection  of  the  surety, 
th^  the  surety  is  discharged.  (De  Colyar  on  Guaran- 
ties, 433  et  aeq. ;  Story's  Equity  Jurisprudence,  sec.  324 ;  King 
V.  Baldwin,  2  Johns.  Ch.  554;  Watts  v.  ShidlUworth,  1  Hurl,  ft 
N.  353.)  A  want  of  diligence  in  taking  security,  or  a  security 
worthless  by  reason  of  the  laehea  of  the  creditor,  discharges  the 
surety.  {King  v.  Baldwin.  17  Johns.  384,  8  Am.  Dee.  416;  Ex 
parte  Mure,  %  Cox,  63.)  Any  material  variation  of  the  original 
contract  will  discharge  the  surety.  (MeiswinUe  v.  Jung,  30 
Wis.  361,  11  Am.  Hep.  573 ;  McWiUiama  v.  Mason,  31  N.  Y. 
294;  Ham  v.  Greve,  34  Ind.  18;  Mellendy  v.  Austin.  69  111.  15.) 
Parol  evidence  may  be  offered  to  show  the  signer  of  a  note  is  in 
reality  a  surety.  (Weston  v.  Chamberlin,  7  Cuah.  404;  Holt 
V.  Bodey.  18  Pa.  St.  207 ;  Lime  itocle  Bank  v.  Mallett,  34  Mcl 
647,  56  Am.  Dec.  673 ;  Core  v.  Wilson,  40  Ind.  204 ;  Hvbbard  v. 
Qumey,  64  N.  Y.  457;  McMillan  v.  Parkdl.  64  Mo.  286.) 

T.  D.  Cahalan  and  Bnunhack  St  Ijamb,  for  Hespondent. 

If  illegal  evidence  is  admitted  on  the  trial,  it  is  not  error  for 
the  court  to  refuse  to  find  a  fact  proven  by  such  evidence. 
(Hutchings  v.  Castle.  48  Cal.  152;  Camphdl  v.  Buckman,  49 
Cal.  362;  Qlascock  v.  Ashman,  53  Cal.  420.)  Where  there  is 
no  issue  tendered  in  the  pleading  upon  a  material  matter,  the 
couri;  or  jury  will  not  be  presumed  to  have  found  on  such  mat- 
ter. {Gifford  V.  Carvill,  29  Cal.  589;  Bemal  v.Qleim,  33  Cal. 
668;  Bosquett  v.  Crane.  51  CaL  505;  Dilla  v.  Bohall.  53  CaL 
709 ;  Watson  v.  Cornell,  53  Cal.  91.)  The  true  test  of  the  suffi- 
ciency of  findings  is  this:  Would  they  answer  if  presented  by 
a  jury  in  the  form  of  a  special  verdict?  {Breeze  v.  Doyle,  19 
Cal.  101.)  A  surety  on  a  note  cannot  require  the  security  to 
be  exhausted  before  an  action  can  be  maintained  against  him. 
(Allen  V.  Woodard.  135  Mass.  4O0,  38  Am.  Eep.  250;  United 
States  V.  Hodge,  6  How.  879;  3  Daniel  on  Negotiable  Instru- 
ments, aec.  1328.)  Parol  contemporaneous  evidence  is  inad- 
missible to  contradict  or  vary  the  terms  of  a  valid  written  in- 
strument. (Ca/mpbell  v.  Eobhins,  39  Ind.  371;  Crocker  v. 
Getchell.  23  Ma  392 ;  Prescott  Bank  v.  Caverly,  7  Gray,  217,  66 
Am.  Dec.  473;  Kem  v.  Ton  Puhl.  7  Minn.  426  (Gill.  341),  82 
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Am.  Dec.  105 ;  Bank  v.  Smith,  27  Barb.  489 ;  Buckley  v.  Bentlejf, 
48  Barb.  883;  Mason  v.  Oraff,  35  Pa.  St  448.) 

BERRY,  J.  (After  Stating  the  Pacts.)— The  alleged  grounda 
of  error,  mostly  occurring  on  the  trial  in  the  findings  of  the 
court,  in  refusing  a  now  trial,  and  in  the  judgment,  will  more 
fully  hereafter  appear.  The  case  was  tried  by  the  court  without 
a  jury.  The  evidence  received  upon  the  trial  was  introduced 
and  giveai  without  objection.  Being  so  given,  the  question  of 
its  admisGibilitj,  if  objected  to,  does  not  arise.  The  complaint 
shows  the  note  to  have  been  past  due  when  transferred  by  Shaw, 
the  payee,  to  the  president  of  the  plaintiff;  that  on  the  same  day 
he  tranaferred  it  to  his  bank ;  and  that  both  transfers  were  by 
"assignment."  \Vhatever  equities  existed  in  favor  of  the  ap- 
pellant against  the  note,  or  the  right  to  sue  upon  the  note  in  the 
hands  of  the  original  payee,  continued  to  exist  against  it  in  the 
hands  of  ttiis  plaintiff.  It  is  proper,  then,  in  tliS  outeet,  to  in- 
quire as  to  the  rights  of  the  appellant,  as  against  the  original 
payee  of  the  note.  The  obligations  of  Shaw  will  be  considered 
«8  equally  the  obligations  of  the  plaintiff.  On  the  trial,  when 
the  plaintiff  had  rested  his  case,  the  appellant,  the  defendant 
below,  called  John  P.  Vollmer,  who  testified  that  he  had  been 
president  of  the  plaintiff  corporation  "ever  since  the  bank  was 
organized";  identified  the  note;  and,  on  being  shown  another 
paper,  said;  "That  is  a  mortgage  executed  by  defendant  Leland 
to  A,  J.  Shaw,  the  payee  named  in  this  note.  I  notice  there  is 
no  seal  of  party  executing  it  on  this  mortgage.  It  is  in  the  same 
condition,  as  to  execution  and  acknowledgment,  as  when  I  re- 
ceived it  from  Mr.  Shaw.  It  may  have  been  at  the  time  I  had 
transaction  with  Mr,  Shaw  that  I  noticed  lack  of  seal.  I  never 
mentioned  or  said  anything  to  Williams  about  there  being  any 
defect  in  the  mortgage."  Mortgage  introduced  in  evidence  by 
appellant  Alonzo  Leland  testified :  "This  is  the  note  executed 
by  me  to  A.  J,  Shaw.  This  is  my  signature.  The  other  signa> 
ture  is  that  of  Williams.  I  am  principal  debtor  on  the  note. 
Williame  signed  it  as  surety  only;  and  it  was  signed  by  him  on 
condition  that  I  should  execute,  to  secure  the  payment  of  the 
note,  a  valid  first  mortgage  upon  real  property.  That  was  a 
condition  of  his  signing  the  note.  That  condition  was  known 
also  by  Mr.  Shaw,  the  payee  of  that  note,  and  the  agreement  was 
ld«ho.  Vol.  2—48 
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aesmted  to  bj  him  at  the  time.  It  was  on  thoee  conditions,  and 
nnder  that  agreement,  that  defendant  Williams  signed  the  note. 
That  is  my  Bignature,  and  I  executed  that  document,  and  8up- 
poeed  it  to  be  a  mortgage  upon  the  land."  M,  M,  Williama, 
the  appellant,  testified:  "I  am  defendant  sued  in  this  ac- 
tion. I  signed  this  note  as  surety  only,  I  dgned  it  on  con- 
dition and  under  the  agreeanent  that  Leiand  should  se- 
cure the  payment  of  it  by  a  first  mortgage  on  property,  and 
he  would  get  the  money  from  Mr.  Shaw,  and  I  would  have 
only  any  balance  to  pay  that  tha  property  did  not  bring.  Mr. 
Shaw,  the  payee,  knew  of  the  agreement  and  condition  of  my 
signing  the  note.  I  don't  know  whether  the  mortgage  wa«  exe- 
cutad  or  not.  Mr.  Shaw  called  right  away,  and  told  me  he  had 
the  mortgage  upon  the  land.  Mr.  Vollmer,  nor  any  officer  of 
the  bank,  ever  told  me  the  mortgage  was  defective^  or  said  any- 
thing about  the  mortgage." 

There  was  no  evidence  in  any  way  controverting  either  of 
these  facts.  Each  was  within  the  issues  made  by  the  pleadings. 
The  judge  in  his  findings,  though  specially  requested  by  the 
defendant,  refused  to  find  upon  either  of  these  facts,  except  the 
fact  that  the  mortgage  to  secure  the  note  was,  at  Williams'  re- 
quest, given  by  Leiand.  To  this  refusal  to  find  (1)  as  to  the 
conditions  on  which  the  defendant  Williams  became  a  maker  of 
the  note,  also  as  to  the  connection  of  Shaw  with  that  agreement, 
and  signing  o:f  the  mortgage;  (2)  as  to  the  condition  of  the 
mortgage  as  to  seal,  and  what  lands  it  was  upon;  (3)  as  to  the 
knowledge  of  the  plaintiff,  in  becoming  the  successor  of  Shaw 
in  the  ownership  of  the  note — the  appellant  excepted.  Thia 
raises  the  question  of  the  materiality  of  the  issues  involved  in 
tha  points,  or  any  of  them,  on  which  the  ]udge  refused  to  find. 
The  description  and  amount  of  lands  covered  by  the  mortgage 
are  shown  in  that  exhibit,  as  well  as  its  object  to  secure  this  note. 
The  evidence,  as  we  have  seen,  will  warrant  findings  only  a» 
claimed  by  the  appellant  Contrary  findings  on  either  point, 
upon  the  evidence,  could  not  be  made.  Those  points  are:  1» 
Was  Williams  only  a  surety  upon  that  note?  2.  Did  Shaw,  in 
taking  that  note,  know  what  relations  WUliams  held  to  it?  3. 
And  for  what  purpose  the  mortgage  was  executed?  And  did  h« 
become  a  party  thereto,  by  knowing  the  agreement  betwaen  the 
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principal  and  surety  on  the  note,  aasenting  to  the  agreement, 
and  accepting  the  mortgage  as  Bccnritj  for  the  note?  Of  course, 
if  he  did,  he  was  bound  in  good  faith  not  to  defeat  the  measures 
irhich  the  appellant  had  taken  for  hia  protection,  and  which  Le- 
bind  had  placed  in  Shaw's  hands  ae  special  security  for  the  note. 
The  mortgage  security  became  and  was  part  of  the  contract  be- 
tween Shaw  and  the  makers  of  this  note.  Besides  the  fact  of 
its  being  the  condition  of  appellant's  signing,  the  payee  of  the 
note  held  it  as  a  lien  on  property  of  tiie  principal  debtor,  to 
which  it  was  hia  duty  to  look  before  resorting  to  the  surety  on 
the  note.  If  this  were  not  an  elementary  principle  of  law,  it 
became  a  ctmtroUing  principle  in  this  case,  by  virtue  of  the 
agreement  between  the  makers,  known  and  assented  to  by 
Sbaw,  and  by  his  act  in  accepting  the  mortgage,  pursuant  to 
such  agreement,  together  with  the  note.  It  is  clear  that  those 
facte  are  material  to  this  defendant  The  counsel  for  respond- 
ent contends  that,  where  there  is  no  material  issue  tendered  by 
the  pleadings,  findings  on  such  matters  will  not  be  required. 
But  the  amendmoit  to  defendant's  answer  does  tender  these 
issues.  The  matter  was  material,  and  evidence  was  given  upon 
it  without  objection,  and  was  so  submitted  to  the  court  as  a 
part  of  the  defendant's  case.  The  authorities  are  numerous  and 
conclusive  that  a  failure  to  find  upon  a  material  issue,  where  the 
same  is  not  in  effect  waived,  but  is  requested,  is  error,  and 
ground  for  reversaL  (Hayne  on  New  Trial  and  Appeal,  sece. 
839,  240,  and  cases  cited;  PoHer  v.  MulUr,  65  Cal.  BIS,  4  Pac. 
531.) 

The  appellant  further  contends  that  the  court  below  erred  in 
striking  out  a  part  of  the  answer,  in  effect  as  follows :  "That 
since  the  execution  and  delivery  of  the  mortgage  by  which  the 
note  herein  sued  upon  is  secured,  and  since  the  recording  of  said 
mortgage,  that  two  mortgages,  still  valid  and  existing,  have  been 
executed  and  delivered  by  the  defendant  Leland — one  of  said 
mortgages  to  John  P.  Vollmer,  president  of  the  First  National 
Bank  of  Lewiston,  plaintiff  herein;  and  the  other  of  said  last- 
named  mortgages  to  the  plaintiff  herein,"  aggr^ating  $1,600 
in  amount,  and  "covering  the  lands  herein  described"  {the  lands 
in  the  Leland  mortgage),  "both  of  which  were  recorded  prior  to 
the  commencement  of  this  action" ;  and  that  said  lands  are  not 
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worth  more  than  sufficient  to  pay  said  last  two  mortgagee,  etc. ; 
and  claimiiig  such  act  was  to  the  damage  of  the  defendant  It 
appears  by  the  evidence  that  the  plaintifF  claimed  the  Letand 
mortgage  to  be  defective,  in  not  having  been  sealed;  that  such 
supposed  defect  waa  discovered  by  the  proeident  of  the  plaintiff 
when  taking  the  note  and  mortgage  from  Shaw,  and  before  tak- 
ing the  subsequent  mortgages  from  Leland,  upon  the  same 
property;  but  that  the  fact  of  such  supposed  defect  was  not 
communicated  to  Williams  by  any  holder  of  these  papers.  It 
is  only  in  view  of  the  invalidity  of  this  first  mortgage  that  any 
injury  to  WilliaiuB  could  arise  from  those  other  mortgages.  By 
the  statute  in  force  when  the  Ijeland  mortgage  was  made,  no 
seal  was  necessary.  (Section  1,  "Act  Concerning  Conveyances,** 
approved  January  13,  1875.)  In  effect,  this  statute  waa  the 
same,  as  to  the  seal,  as  section  2920  of  the  Revised  Statutes. 
Hence  the  mortgage  waa  not  invalid  on  that  account,  and  it  did 
in  fact  have  precedence  of  the  other  two  mortgages.  This  part 
of  the  answer  was  then  immaterial  to  the  issue,  and  was  prop- 
erly stricken  out. 

But  the  plaintiff  was  the  holder  of  the  note,  ajid  of  a  valid 
mortgage  on  real  property  to  secure  the  same;  yet  instead  of 
bringing  an  action  to  foreclose  the  mortgage,  and  for  any  bal- 
ance that  might  remain  after  applying  the  proceeds  of  sale  upon 
the  sum  due  on  the  note,  as  be  might  have  done,  he  filed  his 
complaint  against  both  of  the  defendants  on  the  note  alone,  but 
had  summoned  only  the  surety  on  the  note,  and  proceeded  for  a 
money  judgment  against  him  alone.  This  he  had  no  right  to  do, 
not  only  because  it  was  his  duty  to  exhaust  the  securities  of  the 
principal  debtor  in  his  hands,  placed  there  specially  as  a  prior 
security,  to  protect  the  defendant,  but  also  because  the  statute 
denies  another  action,  by  any  party,  for  the  foreclosure  of  the 


Section  4520  of  the  Revised  Statutes  of  Idaho  provides: 
"There  can  be  but  one  action  for  the  recovery  of  any  debt,  or 
the  enforcement  of  any  right  secured  by  mortgage  upon  real  es. 
tate  or  personal  property,  which  action  must  be  in  accordance 
with  the  provisions  of  this  chapter.  In  such  action  the  court 
may,  by  its  judgment,  direct  a  sale  of  the  encumbered  property, 
and  the  application  of  the  proceeds  of  the  sale  to  the  payment 
of  the  costs  of  the  court,  and  the  expenses  of  the  sale,  and  the 
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amoimt  dne  to  tiia  plaintiff;  .  .  .  ,  and  if  it  appear  from  the 
sheriff's  return  that  the  proceeds  are  insnfBcieht,  and  a  balance 
still  ranaiiu  due,  judgment  can  then  be  docketed  for  such  bal- 
ance against  the  defendant  or  defendants  personally  liable  for 
tile  debt,"  etc. 

There  are  no  other  prorisione  in  that  chapter  (Meeting  this 
case.  Ab  we  have  seen,  the  mortgage  was  valid,  and  it  is  not 
pretended  that  the  security  is  valueless.  The  appellant  claims 
that,  upon  a  note  so  secured,  an  action  ignoring  the  mortgage 
cannot  be  sustained ;  and  cites  BartUit  v.  Cotile,  63  CaL  366. 
In  tiiat  case  the  court  holds  "that,  in  such  case  aa  the  one  at 
bar,  an  action  cannot  be  maintained  on  the  note  alone,  nnleea 
the  security  is  valneless."  In  that  case  alec  the  value  of  the 
security  appeara  to  have  been  in  issne,  and  it  was  not  shown  to 
be  without  value.  This  was  decided  under  section  786  of  the 
California  Code  of  Civil  Procedure,  whidi  substantially  corre* 
epoitds  with  the  Idaho  statute  above  quoted.  Vandewaier  v. 
McRae,  27  Cal.  596,  was  an  action  by  the  holder  of  a  not», 
secured  by  a  mortgage  on  real  estate,  against  indorsers  of  Qie 
nota  Commenting  upon  the  statute  in  question,  the  coxiit  in 
that  case  say:  "The  words  [in  the  statute]  'secured  by  mort- 
gage' are  descriptive  of  the  right  or  personal  liability  contem- 
plated by  the  section,  and  any  personal  liability  not  bo  secured 

is  manifestly  without  its  purview A  mortgage  which, 

by  its  terms,  is  made  applicable  to  the  promise  of  the  maker 
only,  can  in  no  just  sense  be  regarded  as  collateral  either  to 
the  personal  liability  or  to  the  'righf  of  which  the  contract  of 
indorsement  is  the  source."  The  judgment  in  that  case,  for 
the  reason  that  the  defendants'  contract  was  not  that  of  mak- 
ers of  the  note  so  secured,  but  was  that  of  indorsers  only,  and 
so  was  not  secured,  was  againet  the  indorsers.  But  the  doc- 
trine of  Bartlett  v.  Cottle,  supra,  is  fully  recognized. 

There  can  be  no  question  in  the  case  at  bar,  that  the  mort- 
gage was  given  to  secure  the  note,  for  the  safety  of  the  appel- 
lant. So,  in  Ould  v.  Stoddard,  64  Cal.  613,  it  was  held  that 
where  a  mortgagee  had  prosecuted  an  action  in  Ohio  to  final 
judgment,  upon  a  note  secured  by  a  mortgage  on  lands  in 
California,  he  could  not  maintain,  in  the  latter  state,  an  action 
for  f oredosure,  for  the  reason  that  under  tiiis  statute  there  can 
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be  but  one  action  for  the  recovery  of  any  d^t  Becured  by  mort- 
gage. But  the  respondenfa  counsel  cont^ds  that  aa  tiie  note 
was  several  aa  well  aa  joint,  nnder  section  4106  of  the  Stat- 
utes, the  plaintiff,  at  his  option,  mi^t  sue  either  or  both  of 
the  defendants ;  and  if  he  choee  to  sue  only  the  surety  on  the 
note,  as  he  was  not  the  maker  of  the  mortgage,  foreclosure  of 
the  mortgage,  in  that  suit,  was  imposeible;  also  that  it  is  op- 
tional with  the  plaintiff  to  abandon  the  mortgage  security  al- 
together; and  cites  Ladd  v.  Buggies,  33  Cal.  233.  On  that 
question,  if  there  be  any  doubt  about  it,  we  do  not  decide.  But 
this  joint  and  several  note  was  the  debt  secured  by  this  mort- 
gage; and  a  judgment  against  either,  upon  the  note,  equally 
precluded  a  judgment  of  foreclosure  of  the  mortgage,  and  in 
effect  canceled  it.  Subrogation  of  the  defendant,  to  the  rights 
of  the  plaintiff  in  said  mortgage,  even  had  it  been  made,  as 
there  was  a  mere  pretense  of  doing  (but  which  was  not  done), 
would  be  of  no  nse  or  value  to  him.  He  could  no  more  fore- 
close it  than  could  the  plaintiff.  The  plaintiff  had  no  right, 
by  prosecuting  this  action,  thus  to  deprive  the  defendant  of  the 
benefit  of  his  original  stipulation,  for  security  to  be  given  for 
the  note,  for  his  own  protection,  on  his  becoming  a  co-maker 
of  it  He  had  a  right  to  plead  this  statnte,  and  the  several 
decisions  of  the  court  on  that  question,  and  the  judgment  ren- 
dered, were  each  and  all  erroneous.  There  arc  other  points  of 
error  asedgned,  but,  from  the  conclusions  reached  in  the  fore- 
going, they  need  not  be  considered. 

The  judgment  in  the  court  below,  and  the  order  overruling 
motion  for  a  new  trial,  must  be  reversed.  Judgment  reversed, 
and  new  trial  ordered.     All  concur. 
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BURKE  BT  AL.  y.  McDONALD  et  al. 
[33  P»e.  49.1 

Hurraa  CLAm — AnvEBai  CLAiM.~It  is  not  required  in  looting  a 
mining  claim  that  n-el1-de£ned  waDa  ahell  b«  developed  or  pa;^ 
Ing  ore  found  within,  them,  but  Eometliing  must  be  found  in 
place,  as  rock,  clay  or  earth  bo  colored,  atained,  changed  or  de- 
composed by  the  mineral  elemenla  aa  to  mark  and  distinguish  it 
from  the  inclosing  country,  and  experienced  minera  easily  recog- 
nize it.  Wbere  the  boundary  of  a  cImbu  ia  made  eic'esrive  in. 
size,  with  fraudulent  intent,  it  ia  void,  or  if  bo  large  as  to  pre- 
clude innocent  error,  fraud  will  be  presumed;  if  the  markings 
are  so  indistinct  that  they  cannot  be  easily  traced,  it  will  be 
good  ground   for   filing  an  advcrae  claim. 

Pbactici — GmzENsniP. — It  is  a  necessary  allegation  in  a  com- 
plaint of  adverse  claim  to  all^^  such  claim  has  been  filed  in  the 
land  office,  but  it  does  not  necessarily  follow  that  it  must  ba 
proven  if  not  denied,  but  citizenship  must  be  alleged,  proven  and 
found  even  if  it  is  not  denied. 

CuBiiiasion  of  Speciai.  Issues  to  Jubt. — Section  436T  of  the  Re- 
vised Statutes  leaves  it  optional  with  the  jury  in  certain  desig- 
nated cases  to  find  a  general  or  special  verdict.  Wliere  the  issues 
are  numerous,  and  their  nature  such  as  likely  to  confuse  a  jury, 
the  court  should  insist  on  a  special  verdict,  and  should  formulata 
Issues  into  separate,  distinct  propositions,  in  logical,  concise  qnea- 
tions,  and  if  it  is  not  done  the  appellate  court  is  warranted  in 
holding  it  cause  for  reversal. 

APPEAL  from  District  Court,  Shoshone  Coonty. 

William  H.  Clagett,  F.  Gaiiahl  and  Albert  Hagan,  for  Appel- 
lants. 

In  law  the  center  line  is  assumed  to  be  the  line  of  the  lode, 
and  the  discovery  lode  ia  the  controlling  fact  in  the  making  of 
a  valid  location.  This  center  line  cannot  he  afterward  changed 
eo  as  to  affeot  rights  sabsequently  acquired.  (Idaho  Rev. 
StatB.,  sec.  3100 ;  Patterson  v.  Hiickcock,  3  Colo.  633 ;  Wolfley 
V.  Lahanon  Co.,  i  Colo.  116 ;  Eureka  etc.  Min.  Co.  v.  Richmond 
Min.  Co.,  i  Saw.  333-324,  Fed.  Caa.  No.  4548.)  It  is  for  the 
sole  purpose  of  protecting  subsequent  locators  that  the  legal 
daim  of  not  to  exceed  fifteen  hundred  by  six  hundred  feet  ia  re. 
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quired  to  be  so  marked  upon  the  ground  that  ItB  boundaries  can 
be  readily  traced.  (White  v.  Lee,  78  Cal.  596,  12  Am.  St.  Rep. 
llfi,  2J  Pac.  363.)  It  ie  only  valuable  mineral  deposits  that 
are  declared  to  be  "open  to  exploration  and  purchase,  taii  the 
lands  in  which  they  are  found  to  occupation  purchase."  Where 
the  contention  is  over  a  lode  claim,  the  discovery  of  a  vein  or 
lode  must  be  clearly  shown  to  support  a  valid  location.  (U. 
S.  Rev.  Stats.,  aec.  2320;  Terrible  Min.  Co.  v.  Argentine  Min. 
Co.,  5  McCrary,  639,  89  Fed.  583 ;  BelJe  v.  Meagher.  104  IT. 
S.  379;  Hauswirth  v.  Butcher,  4  Mont.  299,  1  Pac.  714;  Olee- 
son  V.  Martin  White  Co.,  13  K'ev.  457;  Johnson  v.  Lowaly,  13 
Wall.  90;  Lonsdale  v.  DanieU,  100  U.  S.  116,  116,  117.)  A 
vein  or  lode  is  a  continuons  bed  of  mineralized  rock  within  any 
other  well-defiiied  boundaries  on  the  earth's  surface  and  under 
it,  and  clearly  separating  it  from  the  neighboring  roclt. 
{Eureka  Min.  Co.  v.  Richmond  Min.  Co.,  4  Saw.  308-313, 
Fed,  Caa,  No.  4548.)  And  this  bed  of  mineralized  rock  must 
be  within  defined  boundaries  within  the  general  mass  of  the 
mountain.  (Slovens  v.  Williams,  I  McCrary,  487,  Fed.  Cas. 
No.  13,413,  et  seq. ;  Iron  Silver  Min.  Co.  v.  Cheeseman,  S  Mc- 
Crary, 194,  3  Fed.  297.)  llie  right  to  locate  and  the  right 
to  purchase  a  mining  claim  is  an  entirety,  and  -cannot  be  di- 
vided, and  if  the  plaintiffs  have  not  shown  the  discovery  of 
a  vdn  beyond  a  dispute,  they  have  neither  a  valid  location  nor 
right  to  purchase  the  area  in  conflict  of  the  United  States. 
(Tilbits  V.  Ah  Tong,  4  Mont.  537  et  seq.,  2  Pac.  759;  Noyes 
V.  Black,  4  Mont.  534,  2  Pac.  769.)  The  court  erred  in  refus- 
ing to  submit  special  issues  to  the  jury  and  refusing  to  allow 
them  to  find  a  special  verdict  thereon.  The  court  seemed  to 
treat  this  proceeding  as  an  action  of  ejectment  solely,  and  as- 
signed as  his  reasons  for  refusing  the  issues  requested  to  be 
specially  found,  that  it  would  tend  to  confuse  the  jury  and  that 
a  general  verdict  would  be  sufficient.  (Thomas  v.  Chisholm,  13 
Colo.  105,  21  Pac.  1019 ;  if cGtnnis  v.  Egbert,  8  Colo.  41,  5  Pac. 
653;  Becker  v.  Pugh,  9  Colo.  589,  13  Pac.  906;  Manning  v. 
Strehlow,  11  Colo.  451,  18  Pac.  625;  Rosenthal  v.  Ives,  ante,  p. 
265,  12  Pac.  904.)  Location  notice  under  law  of  1872  and  law 
of  Idaho  territory.  (Drummond  v.  Long,  9  Colo.  538,  13  Pac 
643;  Quimby  v.  Boyd,  8  Colo.  206,  6  Pac.  462;  Oilpin  Min.  Co. 
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V.  Drake.  8  Colo.  590,  9  Pac.  787;  North  Noonday  v.  Orient. 
1  Fed.  6S2;  Jupiter  Miti.  Co.  v.  Bodie  Min.  Co..  11  Fed.  610- 
666.) 

Woods  &  Heyburn,  for  fiespondents. 

Where  controverted  questions  of  facts  are  Biihtnitted  to  & 
jury,  an  appellate  court  will  not  attempt  to  set  aside  the  con- 
clusion arrived  at  by  the  jury  in  the  absence  of  fraud  or  cor- 
rupt practices.  (McKeever  v.  Market  St,  R.  R.  Co.,  69  CaL 
300;  Wilson  v.  8.  P.  R.  R.  Co.,  8  Pac.  C.  L.  J.  936;  Craves  v. 
Moore,  B8  Gal.  435;  Bensley  v.  Whipple,  57  Gal.  S68;  School 
District  v.  Heath,  56  Gal.  478 ;  Olenn  v.  Arnold,  56  Cal.  633 ; 
Myers  v.  Spooner,  55  Cal.  Z57 ;  Nathan  V.  Doane.  55  Gal.  349; 
Pilz  V.  Bynum,  65  Cal.  461,  462 ;  and  about  a  hundred  case* 
cited  under  section  288  of  Hayne  on  Nenr  Trial  and  Appeal, 
p.  857.)  What  constitutes  permanent  monuments  or  natural 
objects  is  one  purely  for  the  jury.  (CDonnell  v.  Olenn,  8 
Mont.  348,  19  Pac.  302 ;  Russell  v.  Chumasero.  4  Mont  317, 
1  Pac.  713;  Flavin  v.  Mattingly,  8  Mont  243,  19  Pac.  385; 
Gamer  v.  Qlenn,  8  Mont  371,  30  Pac.  654;  North  Noonday  Co. 
V.  The  Orient,  9  Morr.  Min.  Eep.  641;  Upton  v.  Larkin.  t  Mont 
449,  17  Pac.  728.) 

BEATTY,  G.  J.— The  appellants,  as  claimants  of  the  Lacka- 
wanna  lode  mining  claim,  situated  in  Treka  mining  district, 
Shoshone  county,  Idaho,  filed  in  the  local  land  office  their  ap- 
plication for  patent  therefor,  to  which  the  reepondents,  as 
claimants  of  the  Mammoth  claim,  within  the  times  required 
by  law,  filed  in  said  land  office  their  adverse  claims,  and  com- 
menced this  action  in  the  district  court,  in  said  county.  Upon 
the  trial  of  the  cause  before  a  jury,  a  general  verdict  was  found 
in  respondents'  favor,  upon  which  a  judgment  being  rendered, 
the  appellants  moved  for  a  new  trial,  and,  from  the  order  of 
the  court  overruling  euch  motion,  they  have  appealed  to  this 
court.  Whatever  the  value  of  the  property  in  controversy  may 
be,  the  cause,  having  been  so  ably  and  fully  presented  by  emi- 
nent counsel,  merits  careful  consideration.  This  has  been  given 
it,  so  far  a«  the  brief  time  between  its  submission  and  the  nec- 
essarily early  adjournment  of  the  court  permits.  Our  atten- 
tion has  been  directed  to  numerous  propositions  involving  ques- 


682  Burks  v.  McDokald.  [Snp.  CL 

Opinion  of  tha  Court— B«»tty,  C.  J, 

tionB  of  both  law  and  fact,  of  not  all  of  whidi  will  we  attempt 
a  consideration.  Appellanta  earnestly  nfge  that  no  yein  was 
discovered  in  the  Mammoth  prior  to  its  location  or  that  of 
the  Lackawanna.  The  diEGculty  is  not  so  much  ignorance  of 
the  law's  demand,  or  of  what  constitntea  a  vein  under  it,  aa 
its  willful  violation.  The  practice  of  posting  notices  upon 
any  ground  within  which  the  existence  of  a  ledge  may  be  im- 
agined has  become  so  common  that  the  emphatic  requirement 
of  the  law,  that  a  ledge  discovery  must  initiate  the  location  of 
a  claim,  is  nearly  forgotten.  The  courte  will  insist  upon  and 
enf<m:e  this  most  important  provision  of  the  law  wherever 
opportunity  offers.  It  must  be  remembered  that  every  seam 
or  crevice  in  the  rock,  even  though  filled  with  day,  earth  or 
rock,  doefi  not  constitute  a  vein,  nor  every  ridge  of  stained  rocks, 
its  cropping.  Nor,  on  the  contrary,  is  it  required  that  well- 
defined  walls  shall  be  developed,  or  paying  ore  found  within 
them,  But  something  must  be  found  in  place,  as  rock,  clay 
or  earth,  so  colored,  stained,  changed  and  decomposed  by  the 
mineral  elements  as  to  mark  and  distinguiFh  it  from  the  in- 
closing country.  While  the  contents  of  ore-hearing  veins 
widely  differ,  there  is  that  indescribable  peculiarity  in  the 
"ledge  matter,"  the  matrix  of  all  ledges,  by  which  the  experi- 
enced miner  easily  recognizes  his  ledge  when  diBcover?d.  The 
evidence  in  this  case  docs  not  clearly  show  such  discovery  of  a 
vein  in  the  Mammoth  as  the  law  requires. 

It  is  alno  claimed  by  appellants  that  if  the  locators  of  tha 
Mammoth  did  post  their  notice  on  September  17,  1885,  as 
claimed,  ihey,  before  marking  its  boundaries,  left  it,  to  prospect 
for  and  locate  other  claims,  and  before  their  return,  the  Lacka- 
wanna was  located  on  the  following  day,  and,  as  an  evidence  of 
the  irregularity  of  their  locations,  I  refer  to  the  fact  that  in 
four  days,  conimencing  on  September  ICth,  Smith,  Catline  and 
Flaherty  located  fifteen  claims.  The  law  does,  in  ita  liberality, 
allow  the  prospector,  after  the  discovery  of  his  vein,  a  reasonable 
time  in  wliich  to  develop  its  course,  and  then  mark  accordingly 
the  boundaries  of  his  claim;  but  it  does  not  permit  him,  after 
having  posted  his  notice,  to  leave  his  claim  incomplete,  and,  go- 
ing in  quest  of  other  claims,  post  his  notice  here  and  there  over 
the  country,  to  the  exclusion  of  other  prospectors,  and  at  hia 
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leisure  prospect  and  mark  out  his  claiins.  While  no  hardships  or 
Tmusual  exertion  is  required  of  him,  good  faitii  and  reasonable 
diligence  are.  So  long  as  he  exercises  the  latter,  the  courts  wilt 
shield  him,  but  not  in  the  commission  of  any  fraud  upon  the 
law.  If  in  this  case  the  evidence  clearly  showed  as  true  what 
appellants  claim,  this  court  would  place  its  seal  of  condemna- 
tion upon  the  Mammoth  location.  But  these  questions  above 
referred  to,  with  that  concerning  the  performance  of  the  annual 
assessment  work  on  said  claim,  were  submitted,  nnder  the  in- 
structions of  the  court,  to  a  jury,  composed  in  part,  at  least,  of 
miners,  and,  iu  view  of  the  conilicting  testimony  on  these  ques- 
tions this  court  would  not  be  justified  in  disturbing  their  con- 
clusion. 

Were  the  boundaries  of  the  Mammoth  so  large  ss  to  render 
the  location  void?  Easterly  of  the  discovery  point  it  was  marked 
about  one  hundred  and  fifty  feet  longer  than  the  calls  of  the 
notice,  and  was  considerably  wider  than  allowed  by  law,  while 
the  westerly  one  thousand  feet  was  marked  substantially  correct 
in  siite.  Strict  accuracy  in  the  marking  of  claims  cannot  be 
expected  or  required.  The  character  of  the  ground  over  which 
the  locator  must  make  his  measurements  must  be  considered;  if 
eves,  with  unobstructed  view,  greater  accuracy  would  be  re- 
quired than  when  the  surface  is  broken,  and  covered  with  tim- 
ber. If  a  claim  is  made  excessive  in  size  with  fraudulent  in- 
tent, it  is  void.  If  made  so  Urge  that  it  cannot  be  deemed  the 
result  of  innocent  error,  fraud  will  be  presumed,  or  if  from  any 
cause  it  be  made  so  large  and  with  such  indistinct  markings  that 
its  boundaries  cannot  be  readily  traced,  and  subsequent  locators, 
after  reasonable  diligence,  cannot  find  the  same,  it  would  be 
void,  as  against  another  location  made  in  good  faith.  Just  what 
excess  will  be  tolerated,  or  what  will  vitiate,  cannot  be  defined, 
but  must  depend  somewhat  upon  the  circumstances  of  each  case. 
In  Montana,  it  has  been  held  a  claim  located  one  thousand  seven 
hundred  and  sixty-three  feet  long  is  void,  and  the  tendency  there 
is  toward  strict  accuracy  of  boundary ;  while  in  other  courts  it 
baa  been  held  that  in  the  absence  of  fraud  the  claim  will  be  held 
Toid  only  as  to  the  excess.  (Stemmnder  Case,  ante,  p.  466, 
21  Pac.  1040;  Uining  Co.  v.  Rose,  114  TJ.  S.  679,  6  Sup.  Gt 
Bep.  1055;  Jupiter  Min.  Co.  v.  Bodie  Consolidated  Min.  Co.,  11 
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Fed.  675.)  In  this  caee  it  appears  the  ground  is  such  that  ac- 
curacy in  meaeurement  could  not  be  expected;  also  that  the 
Iiackawauna  was  di«X)Tered  and  located  moetly  on  the  westerly 
end  of  the  Mammoth,  where  the  latter  was  correctly  marked.  It 
cannot  be  presumed,  from  all  the  circmnatancea  of  the  case,  the 
Ijackawaona  locators  were  misled  by  these  markings,  and  the 
conclusion  of  the  trial  court  is  sustained. 

The  respondents  having  alleged  in  their  complaint  the  filing 
by  them  in  the  land  office  of  their  adrerse  claim,  appellants  in- 
sist such  filing  must  be  proven,  though  not  denied  by  them,  and 
rely  upon  Rotenlhal  v.  Ives,  ante,  p.  265,  12  Pac.  904,  decided 
in  this  court,  and  Mattingly  v.  Leaisohn,  8  Mont.  359,  19  Pat 
310.  The  latter  holds  it  a  necessary  allegation,  but  does  not 
say  it  must  be  proven  when  not  denied.  In  the  former,  this 
court  held  citiz^uhip  must  be  alleged,  proven,  and  found,  even 
though  not  denied.  But  why  did  it  so  hold?  The  reason  is 
evident.  Citizenship  is  an  absolute  qualification  to  the  holding 
of  mineral  land.  The  govemment  grants  its  lands  only  to  its 
citizens.  Before  it  will  issue  its  patent  to  anyone,  it  must  know 
positively  that  he  is  a  citizen ;  hence  the  necessity  of  showing  by 
the  judgment  of  the  court  the  citizenship  of  the  applicant. 
Whether  the  plaintifiF  files  or  proves  the  filing  of  his  adverse 
claim  in  the  land  office  is  a  matter  of  no  interest  or  consequence 
to  the  govemment.  That  is  simply  a  question  of  practice  which 
it  provides  for  the  protection  of  the  interests  of  the  adverse  par- 
ties and  which  they  may  waive,  if  they  desire.  The  ^peltants, 
not  denying  the  allegation,  waived  their  right  of  its  proof  by 
respondents,  and  the  latter  are  clearly  justified  by  section  481T 
of  our  statute  in  not  tendering  testimony  thereon. 

We  will  consider  together  the  alleged  error  of  the  court  in  not 
submitting  special  issues  to  the  jury,  and  the  informality  of 
their  verdict,  which  ia  as  follows :  '"We,  the  jury  in  above-entitled 
cause,  find  the  title  to  the  right  of  possession  of  the  area  in  con- 
flict described  in  the  complaint  to  be  in  favor  of  the  plaintiflls"; 
upon  which  a  judgment  was  rendered  to  the  effect  that  plain- 
tiffs were  entitled  to  the  possession  of  the  ground  in  controvert 
as  against  the  defendants.  It  must  be  observed  this  vwdict 
simply  finds  the  plaintiffs  are  entitled  to  the  right  of  posses- 
sion; it  does  not  show  they  have  such  right  by  reason  of  a  ctnn- 
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pliance  with  the  absolute  requirementa  of  the  law,  or  that  they 
have  it  as  against  the  govemment,  or  any  but  the  defendants.  It 
amounts  to  a  declaration  that,  as  between  the  parties  to  the  ac- 
tion, the  plaintiff  showed  the  better  right,  and  should  prerail, 
which  in  Golden  Fleece  etc.  Min.  Co.  v.  Cable  Oon.  etc.  Hin.  Co., 
12  Nev,  320,  was  held  the  rule;  but  whether  or  not  such  was  the 
law  then,  it  has  not  been  since  the  congressional  act  of  March  3, 
1881,  providing  that,  if  "title  to  the  ground  in  controversy  shall 
not  be  established  by  either  party,  the  jury  shall  so  find."  Since 
this  act  it  has  become  necessary  that  the  decision,  whether  by 
court  or  jury,  must  show,  not  only  that  the  successful  party  is 
entitled  to  the  possession  as  against  his  opponent,  but  also  as 
against  all  others,  including  the  government,  and  by  a  compli* 
ance  with  all  the  laws  applicable.  The  government  is  interested 
in  knowing,  before  issuing  its  patent  to  a  party,  that  he  is  a  citi- 
zen; that  he  has  discovered  a  vein;  that  he  has  performed  the 
$500  development  work;  that  he  has  complied  with  the  law.  It 
is  provided  that  upon  the  judgment  in  these  adverse  claim  cases 
being  certified  to  the  general  land  office,  together  with  the  proper 
certilicates  of  such  claim,  a  patent  sliall  issue  to  the  successful 
party.  If,  therefore,  a  judgment  is  suf&cient  which  shows  only, 
as  in  this  case,  the  title  to  be  in  the  successful  party  as  against 
his  opponent,  it  might  frequently  happen  that  a  patent  would 
issue  to  a  party  who  was  an  alien,  or  who  had  never  discovered 
a  vein,  or  in  other  particulars  had  failed  to  comply  with  the  law 
of  Congress.  In  the  following  cases  judgments  were  reversed 
l)ecauBe  of  the  insufficiency  of  the  verdicts,  some  of  which  were 
more  specific  than  the  one  under  consideration:  McGinnia  v, 
Egbert,  8  Colo.  41,  6  Pac  660;  Manning  v.  Streklow,  11  Colo. 
461,  18  Pac.  625 ;  Thomas  v.  Ckisholm.  13  Colo.  105,  21  Pac. 
1020.  And  Rosenthal  v.  Ives,  ante,  p.  265,  12  Pac.  904,  was 
reversed  because  the  judge  who  tried  the  cause  failed  to  find  the 
successful  party  was  a  citizen.  This  was  not  because  that  was 
a  material  issue  under  our  practice,  but  that  it  was  necessary 
to  show  hif  compliance  with  the  laws.  All  these  authorities  are 
sustained  by  Qwillim  v.  Donnellan,  115  U.  3.  50,  5  Sup.  Ct. 
Rep.  1110,  and  we  must  hold  the  verdict  in  this  case  informal 
and  cause  for  reversal.  Our  statute,  by  section  4397,  after 
designating  the  class  of  cases  in  which  it  is  optional  with  the 
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jury  to  find  a  general  or  special  verdict,  further  provides  that 
"the  court  may  direct  the  jury  to  find  a  special  verdict  in  writ> 
Ing,  upon  all  or  any  of  the  issuea."  In  cases  where  the  number 
and  nature  of  the  issues  are  such  as  likely  to  confuse  the  jury, 
the  court  can  greatly  aid  it  hy  formulating  such  issues  into 
Reparate,  distinct  propoBitions,  and  thus  have  them  eubmitted 
in  logical,  concise  questions,  instead  of  in  one  confused  mass. 
Through  a  general  verdict,  a  jury  is  more  likely  to  jump  to  a 
conclusion  or  yield  to  its  impulse  or  sympathy,  than  whea  spe- 
cial issues  are  submitted,  to  which  the  facts  can  be  directly  ap- 
plied. Certainly  the  court  must  submit  only  those  material, 
and  only  in  such  number  and  form  as  will  aid,  and  not  be- 
wilder, the  jury.  Is  this  a  matter  left  entirely  to  the  discretion 
of  the  court?  It  might  be  so  held  if  the  statute  were  designed 
sloue  for  the  convenience  of  the  court,  but  it  is  not  On  the 
contrary,  its  object  is  to  aid  the  jury  to  the  proper  couclasions, 
and  to  promote  justice  in  the  administration  of  the  lav.  It 
is  a  discretion  that  must  be  soundly  exercised  by  the  court,  and 
subject  to  review  as  any  other  discr^ionary  power  when  not 
properly  exercised.  Ilie  complicated  nature  of  the  issues  in 
this  case  is  such  as  to  render  it  one  in  which  special  issues 
should  be  submitted,  if  ever  necessary  in  any  case,  and  the 
court's  error  in  refusing  the  request  of  appellants  in  this  matter 
is  also  cause  for  reversal.  The  appellants  also  asked  the  court 
to  have  the  jury  view  the  premises,  as  permitted  by  oar  statute. 
There  are  many  features  of  this  case  which  mark  it  ae  one  in 
which  this  request  should  have  been  granted,  but  whether  the 
action  of  the  court  is  cause  for  reversal,  it  is  unnecessary  to  de- 
termine. It  follows  from  the  foregoing  that  the  judgment  and 
order  appealed  from  must  be  reversed,  and  the  cause  remanded 
for  a  new  trial ;  and  it  is  bo  ordered. 
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(Februaiy  28,  1890.) 

HAVIRD   T.    COUNTY    COMMTSSIONESa    OF    BOISB 
COUNTY. 

[24  Pm.   64S.] 

HAnCAKUS iBREaiTLABITT      OF      RECORD— KXS      ADJTJDIOATA — FSAtll^' 

Act  Uhconbtitutional — Fma — Salaet — Ofticbb  de  FactO'— 
Ofticeb  de  Juke. 

itiXBAiiVB — lRBiaTn.ABiTT  OF  ItECOBD. — At  the  January  term,  1B89, 
in  ft  Buit  between  tha  parties  interested  in  this  proceeding,  the 
court  rendered  a  decision  that  the  act  under  which  tlie  eaaa  wu 
tried  was  unconatitutional  and  void,  and  reversed  the  court  W 
low,  afterward  amending  the  record  and  dismissing  the  action. 
The  next  day  two  of  the  justices  ordered  the  record  amended 
hy  restoring  the  word  "reversed"  for  "dismissed"  (the  latter 
amendment  alleged  to  have  been  made  out  of  term  time);  «w- 
nUttituT  was  sent  to  court  below  aa  cause  being  reversed  by  court. 
Held,  that  tlte  remittitur  should  have  been  to  dismiss  the  case,  and 
not  bring  so,  Uavird  had  no  speedy  and  adequate  remedy  at  law, 
and  mandamus  was  the  proper  proceeding. 

Bes  Adjudicata — Fkaod. — In.  answer  to  Havird'a  application  for 
a  writ  of  mandate,  the  Intervener,  Oorman,  avers  the  action  is 
atill  pending  in  the  district  court,  and  this  court  is  without  au- 
thority to  isBUe  the  writ.  Held,  that  the  greater  portion  of  tba 
declarations  in  the  answer  are  ret  adjudioaia,  and  will  not  be  con- 
sidered by  the  court.  Held,  further,  that  a  judicial  record  can- 
not be  contradicted  1^  parol  evidence,  although  it  is  elementary 
that  no  instrument,  record  or  document  i>  valid  or  can  exist  in 
the  face  of  fraud,  corruption  or  dishonesty,  but  in  this  proceed- 
ing the  applicant  is  not  in  a  position  to  assail  the  record. 

1*0:8 — Salaet — De  Facto  OnriCBR— De  Jxibi  Oiticsr. — But  for 
the  fact  that  the  statute  (Rev.  Stata.,  sec.  380)  preserves  the 
salary  for  the  de  jure  officer,  and  forbids  the  issuance  of  a  war- 
rant pending  the  suit,  the  de  faeto  officer  would  be  entitled  to 
both  the  salary  and  fees  of  the  office,  and  if  declared  to  belong  to 
another,  would  be  required  to  pay  the  same  to  the  one  found  en- 
titled, but  even  then  the  dt  facto  officer  would  be  entitled  to  iiis 
neceeaary  expenses  incurred  in  earning  the  fees  and   emolumeDta 


Huston  &  Gray,  for  C.  C.  Havird. 
George  AinsUe,  for  John  Uorman. 
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H.  W.  Dtrnton,  for  Boise  Comity. 

No  briefs  filed. 

SWEET,  J. — Gary  C.  Havird  was  a  candidate  for  sheriff  at 
the  regular  election  in  Boiae  oountj  held  in  November,  1886. 
He  was  declared  elected  to  said  office  by  the  canvassing  board 
of  said  county,  and  in  due  time  received  a  certificate  accord- 
ingly. Within  the  time  prescribed  by  law,  John  Gorman,  the 
opposing  candidate  for  ^erifE  at  said  election,  commenced  a, 
pto(%ediiig  under  an  act  of  the  territorial  legislative  assembly 
approved  January  30,  1885,  in  which  he  contested  the  right 
and  title  of  said  Havird  to  said  office.  The  cause  was  heard 
by  the  district  judge  in  and  for  said  county,  as  by  said  act 
provided,  and  a  judgment  was  rendered  in  favor  of  the  appli- 
cant herein.  John  Gorman,  the  intervener  in  this  action, 
moved  for  a  new  trial,  which  motion  was  by  said  judge 
overruled;  and  from  the  order  overruling  said  motion  said 
Gorman  appealed  to  the  supreme  court  of  the  territory.  The 
cause  came  on  for  hearing  before  said  court  at  its  January, 
1889,  term,  and  on  the  eleventh  day  of  March,  1889,  the 
opinion  of  the  court  vas  rendered  by  Mr.  Justice  Berry;  the 
court,  by  said  opinion,  declaring  the  act  under  which  the  trial 
before  the  judge  in  said  Boise  county  was  held  to  be  uncon- 
stitutional and  void,  and  by  reason  thereof  caused  to  be  en- 
tered in  the  records  of  this  court  an  order  reversing  the  judg- 
ment rendered  by  the  judge  of  said  district  On  the  eighteeoUi 
day  of  the  same  month  the  judgment  of  the  court  as  rendered 
on  the  eleventh  was  amended  on  motion  of  counsel  for  the 
respondent,  and,  by  this  amended  judgment,  it  was  ordered 
that  the  action  be  dismissed ;  the  substance  of  said  order  being 
that  the  word  "dismissed"  was  substituted  for  the  word  ''re- 
versed." On  the  following  day  an  entry  appears  in  the  record 
setting  forth  that  Chief  Justice  Weir  and  Justice  Logan,  two 
of  the  members  of  said  court,  having  reconsidered  the  action  of 
the  court  as  entered  of  March  18th,  ordered  that  the  motion  to 
amend  the  original  entry  of  Mardi  11th  be  denied,  and  that 
the  word  "reversed"  should  stand  as  the  judgment  of  the  court 
in  place  of  the  word  "dismissed."  . 
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The  matter  comes  np  at  this  time  on  aa  application  by  Gary 
C.  Havird  for  a  writ  ot  mandate  commanding  the  county 
commisBioners  of  said  Boise  county  to  order  the  iBsuing  of 
warrants,  payable  to  the  order  of  said  Havird,  as  compensa- 
tion for  services  rendered  as  aforesaid,  in  the  form  of  salary, 
and  for  fees  and  expenses  allowed  by  law.  The  commissionera 
answer  the  order  to  show  cause  by  stating  that  the  title  to  the 
office  is  involved  in  an  action  now  pending  in  the  district  court 
in  and  for  that  county,  and  that,  under  section  380  of  the 
etatut«,  the  said  hoard  is  prohibited  from  ordering  any  war- 
rants drawn  in  payment  of  salary  during  the  pendency  of  an 
action  over  the  title  of  the  office.  John  Gorman,  the  inter- 
vener avers  that  the  action  is  still  pending  in  the  court  below, 
and  that,  while  such  action  is  pending,  he  is  an  interested 
party,  and  invokes  section  380  of  the  statute  to  show  that  this 
court  is  without  authority  to  issue  said  writ.  The  allegations 
contained  in  the  pleadings  cover  a  much  wider  range  of  in- 
vestigation. Indeed,  under  the  complaint  and  answer,  it  might 
be  possible  to  try  the  entire  case,  ss  it  is  averred  on  the  one 
hand  that  one  party  was  elected,  and,  on  the  other  hand,  the 
election  of  the  first  party  is  denied,  and  the  election  of  the 
second  party  averred.  A  greater  portion  of  these  declarations 
pro  and  con  are  res  adjudicata,  and  will  not  be  considered  by 
this  court.  The  only  question  here  presented  is  the  statve  of 
the  case  after  the  decision  rendered  by  the  supreme  court  at 
its  last  Bession. 

What  purports  to  be  the  record  of  the  court,  particularly  the 
entry  of  March  19,  1889,  is  not  regular  upon  its  face,  and  in 
terms  states  that  the  action  therein  taken  is  the  result  of  a  con- 
clusion reached  by  two  of  the  members  of  the  court;  hut  it  is 
not  declared  to  be  the  action  of  the  court  by  the  court,  and, 
from  its  very  appearance,  would  perhaps  suggest  that  any  per- 
son interested  would  be  justified  in  seeking  to  investigate  its 
character.  The  intervener,  as  well  as  the  board  of  county 
commissioners,  in  answering  plaintiff's  application  in  the 
matter  now  at  bar,  rely  upon  the  entry  made  on  March  19th, 
and  upon  the  remittitur  sent  down  by  the  clerk  of  this  court  to 
the  court  below,  as  justifying  the  position  taken  by  them, 
which  is  that  the  action  over  the  title  to  said  olfice  is  still  pend- 
Idaho,  Vol.  2—14 
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ing  in  said  Boise  county.  TTnqueationabiy  the  remittitur  so 
statee.  It  is  before  na;  and,  although  the  entry  of  March  19th 
does  not  declare  that  the  coaciwion  therein  mentioned  was 
reached  by  the  conrt,  the  remittitur  was  to  the  effect  that  such 
vas  the  order,  not  of  two  of  the  justices,  but  of  the  court. 
Counsel  for  plaintiff  offer  to  show  that  the  entry  of  March  19th 
is  not  a  record  of  this  court.  They  contend  that  that  entry 
was  made  out  of  term  time,  after  the  court  had  adjourned, 
upon  the  order,  not  of  the  court,  but  of  two  of  its  individual 
members.  If  this  statement  were  true,  it  would  not  only  not 
be  ft  record,  but  it  would  be  a  false  entry  in  a  record,  and  must 
result  in  very  serious  coUfiequences  to  those  who  made  it. 

The  plaintiff  introduced  those  entries  in  the  record  appear- 
ing as  of  March  11th  and  March  18th,  and  there  rested.  When 
the  intervener  and  defendant  offer  to  introduce  the  entry  of 
March  19th,  plaintiff  objects,  and  offers  to  prove  by  parol  evi- 
dence the  irregularities  above  set  forth.  Defendant  and  inter- 
vener contend  that  the  record  of  the  court  is  conclusive,  and 
tjiat  it  cannot  be  assailed,  and  numerous  authorities  are  cited 
in  support  of  the  proposition.  On  general  principles,  tliiB 
court  will  not  question  the  doctrine.  It  is  a  fact,  however, 
that  no  instrument  is  sacred  if  in  any  manner  tainted  with 
fraud.  A  judicial  record  cannot  be  assailed,  but  this  is  a 
different  proposition  from  denying  the  existence  or  validity  of 
a  record.  In  other  words,  the  record,  once  established,  is  nn- 
assailable,  and,  as  the  honest  record  of  the  court,  is  absolutely 
unquestionable.  In  Lowry  v,  McMillan,  8  Pa.  St.  157,  49 
Am.  Dec,  503,  the  court  uses  this  language:  "A  record  is  en- 
titled to  great  sanctity  in  the  hiw,  but  then  it  must  be  an 
honest  record.  It  is  in  vain  to  talk  of  the  danger  of  altering 
or  explaining  a  record  by  parol.  Everything  imbued  with 
fraud  must  give  way  before  credible  sworn  testimony."  Note 
5,  page  170,  of  Bigelow  on  Fraud,  reiterates  this  doctrine,  and 
thete  distinctly  states  that  the  question  of  fraud  may  be  raised 
BO  long  as  it  was  not  a  question  involved  in  the  trial  of  the 
cause;  in  other  words,  if  it  in  any  manner  tampered  with  the 
rights  of  the  parties,  the  jurisdiction  of  the  court,  or  the 
correctness  of  the  proceeding,  at  such  time  or  in  such  manner 
as  that  the  -interested  party  was  not  able  to  be  heard  to  pro- 
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tect  himself.  The  general  principle,  therefore,  is  that  a  judi- 
cial record  cannot  be  contradicted  by  parol  evidence.  It  ie  aa 
eqoally  well-known,  indeed  an  elementary,  principle,  that 
no  infitmment,  no  record,  no  document,  la  valid,  or  can 
exist,  in  the  face  of  fraud,  corruption  or  dishonesty.  But, 
in  the  matter  at  bar,  is  the  applicant  in  position  to  aaeail 
the  record  F  We  think  not.  Without  attempting  to  specify 
how  such  B  record  may  be  assailed,  and  in  what  form 
the  allegations  shottld  be  made  to  adroit  of  the  introdnc- 
iion  of  parol  evidence  to  contradict  the  record,  it  is  suf- 
ficient to  say  that  to  entitle  the  plaintiff  to  ofFer  parol 
evidence  in  proof  of  so  serioos  a  charge,  and  of  a  fraud 
BO  serious  in  its  character,  and  so  far-reaching  in  its  effect, 
the  allegation  must  be  fully  and  fairly  made,  and  the  issue 
clearly  and  positively  tendered.  In  this  case,  and  under  the 
allegations  of  the  com|4aiu^  the  entry  of  the  19th  of  March 
cannot  be  assailed. 

This  court  is  called  upon,  then,  to  settle  the  statui  of  this 
case  upon  all  of  its  records  here,  the  effect  of  the  action  of  this 
court  a  year  ago,  and  the  rights  of  the  parties  under  it.  The 
opinion  of  the  court  as  rendered  last  March,  duly  filed  on  the 
11th  of  said  month,  and  these  various  entries,  will  be  used  to 
guide  us  in  reaching  a  conclusion  in  the  matter  at  bar. 

The  opinion  declares  that  the  act  of  the  legislature  nnder 
which  the  contested  election  case  was  tried  was  anconetitutaonal 
and  void.  To  say  that  the  act  is  unconstitutional  and  void, 
and  that  the  proceedings  under  it  may  be  valid,  is  an  absurdity 
too  patent  to  be  discussed.  This  court  reversed  the  court  below. 
Eeversed  what?  Reversed  its  decision?  No.  It  simply  de- 
clared that  there  was  nothing  to  decide;  that  the  act  under 
which  they  were  proceeding  was  in  itself  void,  and,  as  a  matter 
of  course,  the  proceedings  themselves  could  not  possess  mori 
validity  than  the  act  under  which  they  proceeded.  Then,  why 
should  it  be  sent  back  ?  Sent  back  for  another  trial  under  an 
unconstitutional  act  ?  But  this  discussion  may  be  ended  by  de- 
claring that  when  the  supreme  court  held  the  act  of  January  30, 
1885,  to  be  null  and  void,  the  case  of  Gorman  v.  Havird  no 
longer  existed,  and  as  a  le^  entity,  so  far  as  its  having  any 
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posBible  effect  npon  either  of  the  parties  to  the  Buit  is  concerned, 
never  had  existed. 

We  now  pass  to  tlie  record.  We  find  an  entry  on  the  11th 
of  March  declaring  that  the  judgment  of  the  lower  court  is  re- 
versed ;  another,  on  the  18th,  to  the  effect  that  it  should  be  dia- 
missed;  and  on  the  19th  two  of  the  judges,  personally,  have 
reconsidered  what  the  court  did  on  the  18th,  and  restored  the 
action  of  the  11th,  or  at  least  attempted  bo  to  do.  Perhaps 
it  is  as  well  to  pass  this  record  vrith  this  statement;  for,  whether 
it  be  a  true  record  or  not,  it  is  entitled  to  but  little  considera- 
tion, and  the  more  it  is  stodied  the  more  doubt  it  creates  as  to 
how  the  opinions  of  the  court  were  decided,  and  how  that  par- 
ticular decision  was  announced.  It  amounts  to  but  a  quibble, 
at  best.  The  one  entry  declares  that  the  court  below  shall  pro- 
ceed as  it  may  deem  b^t ;  and  the  other,  that  the  action  shall  be 
dismissed.  The  opinion  of  this  court  was  certified  down  to  the 
court  below;  and  no  matter  what  the  court  below  may  have 
thought,  there  was  bat  one  thing  for  it  to  do,  and  that  was  to 
dismifls  the  action.  And  this  brings  us  down  to  the  next 
point  in  the  matter,  or  to  the  next  quibble  presented — ^namely, 
whether  this  court  should  send  the  case  back  to  be  dismissed  by 
the  judge  of  the  district,  or  whether  this  court  should  order  it 
dismissed.  It  is  a  distinction  without  a  difference.  When 
the  supreme  court  thus  clearly  indicated  the  invalidity  of  the 
law,  and  the  inevitable  status  of  the  case  under  it,  the  appli- 
cant should  have  had  his  money,  and  the  expense  of  this  liti- 
gation ended.  The  case  having  been  returned,  however,  we 
find  that  it  has  been  continued  from  time  to  time;  and  the 
plaintiff  is  still  carrying  on  the  expense  of  condactiog  the  ezeca- 
Jive  business  of  the  county  without  pay,  and,  judging  of  the 
future  by  the  past,  without  prospect  of  ever  having  any,  or  with- 
out any  probability  of  ever  reaching  a  settlement  of  the  legal 
questions  involved. 

Iiet  there  be  no  misnnderfitanding  about  the  conclusion 
reached  this  time.  The  case  ought  to  have  been  dismissed.  It 
was  the  intention  of  the  supreme  court  a  year  ago  that  it  should 
be  dismissed;  and  the  retention  of  the  case  in  court,  and  ita 
continuance,  did  not,  and  does  not,  afford  the  plaintiff  not  only 
a  speedy  and  adequate  remedy  at  law,  bat  affords  hi^n  no  rem- 
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edy  at  all.  TTader  each  a  coodition  of  af^ure,  he  was  authorized 
to  appear  before  this  coort,  and  declare  that  he  had  no  epeedy 
and  adequate  remedy  at  law,  and  invoke  the  extraordinary 
powers  given  this  court  to  secure  to  him  the  rightB  and  privi- 
leges guaranteed  him  by  law.  Let  it  not  be  understood  that 
the  intervener  or  the  commissioners,  are  in  any  manner  at  fault 
They  were  bound  by  the  remittitur  sent  down  to  them;  and, 
nnlese  the  judge  saw  lit  to  act  in  accordance  with  the  implied 
order  of  the  court,  these  parties  had  no  alternative  but  to  awaii 
the  remedy  or  the  relief  that  time  would  bring.  The  inter- 
vener, Gorman,  is  but  exercising  the  right  of  a  citizen  in  con- 
testing this  election;  and,  until  the  act  under  which  he  was 
proceeding  was  declared  miconstitntional  and  void,  he  was  pur- 
suing methods  prbscribed  by  law.  It  is  no  wonder  that,  under 
the  conflicting  entries  in  the  records  uf  this  court,  and  the  rs- 
mittitur  sent  down,  both  counsel  and  client  were  at  a  loss  to 
know  what  steps  to  take,  or  in  what  manner  to  proceed. 

We  now  pass  to  the  question  of  fees  and  salary  claimed  by 
plaintiff,  and  the  distinction,  if  any  there  be,  as  to  the  amount 
due  on  account  of  salary,  and  the  amount  due  by  law,  and  al- 
lowed  by  the  board,  for  expenses  and  fees.  In  the  absence  of 
a  statute  on  the  subject,  plaintiff  would  be  entitled  to  receive 
both  the  salary  and  the  fees  pertaining  to  the  office  of  sheriff, 
for  the  reason  that,  being  in  possession  of  the  certificate  de- 
claring him  duly  elected,  and  having  qualifled  as  provided  by 
law.  he  would  be  presumed  to  be  entitled  to  all  of  the  fees  and 
emoluments  of  the  ofGce;  and,  if  the  title  to  the  feea  were  sub- 
sequently declared  to  belong  to  another,  the  person  subsequently 
deckred  elected  would  be  entitled  to  sue  the  de  facto  officer  for 
all  fees  and  emoluments  received  by  him  during  the  time  ha 
was  in  office.  Even  then,  however,  the  de  facto  officer  would  be 
entitled  to  receive  the  necessary  expenses  incurred  by  him  in 
earning  the  fees  and  emolumenta  received.  These  principlei 
are  laid  down  in  the  case  of  Mayfield  v.  Moore,  53  111.  428, 
5  Am.  Eep.  52,  and  Auditor  v.  Benoit,  20  Mich.  176,  4  Am. 
Eep.  383.  Our  statute,  by  section  380  of  the  code,  preserves  the 
salary  to  which  the  de  jure  officer  is  entitled  by  forbidding  the 
issuance  of  the  warrant  during  the  pendency  of  the  suit.  Ae 
before  stated,  were  it  not  for  this  decision,  plaintiff  would  bo 
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entitled  to  receive  the  salary  attached  to  the  ofEce  of  Bheriff  of 
his  county  by  virtue  of  his  prima  facte  right  to  ex^ciee  the 
duties  of  the  office,  and,  naturally,  to  receive  the  compensation 
therefOT.  But  we  do  not  think  that  this  section  applies  to  that 
portion  of  the  sheriiFB  bill  or  bills  which  have  been  allowed  by 
the  board  on  account  of  his  expenses.  For  instance,  plaintiff 
was  allowed  by  the  board  of  commissioaers,  for  boarding 
prisoners,  $692.25;  for  jailer's  fees,  $1,303;  for  transportation 
of  prisoners,  $156.16;  and  other  items  of  like  character.  He 
is  entitled  to  this  money  even  if  the  intervener  were  finally  to 
recover  the  title  of  the  office.  It  is  due  for  money  expended; 
and  Mr.  Gorman,  never  having  expended  the  money,  would  not 
be  entitled  to  it,  either  from  the  county  or  from  plaintiff.  In 
other  words,  the  plaintiff,  in  possession  of  his  certificate  of 
election,  and  all  other  indicia  of  office,  made  necessary  expendi- 
tures out  of  his  own  pocket  on  behalf  of  the  coun^.  There 
can  be  no  question  of  his  right  to  receive  that  money,  and  it 
should  have  been  paid  to  him  long  ago.  It  was  proper  enough 
to  withhold  the  $2,978  on  account  of  salary  during  the  pend- 
ency of  the  action  inaugurated  to  test  the  title  of  the  office ;  but, 
when  that  action  was  dispt^ed  of  by  the  highest  court  in  the 
territory,  there  was  no  longer  any  reason  for  withholding  the 
payment  of  the  salary.  It  is  true  that,  under  the  remittitur 
sent  down  from  this  court,  this  action  may  seem  like  a  bard- 
ship  against  Gorman.  It  is,  unquestionably,  an  unfortunate 
condition  of  affairs  for  both;  for,  as  will  be  seen  by  glancing  ac 
the  history  of  this  case,  not  only  has  the  plaintiff  been  denied 
a  speedy  and  adequate  remedy,  but  the  intervener  seems  to  be 
witiiout  remedy  at  all.  The  condition  of  the  record,  the  con- 
tinuance of  the  case,  and  the  numerous  awkward  circumstances 
with  which  the  entire  transaction  is  surrounded,  seem  to  have 
been  reached  without  the  co-operation,  or  even  knowledge,  of  the 
intervener  or  his  counsel,  while  it  is  perfectly  plain  that  the 
{»unty  commissioners  would  not  know  what  to  do,  and  could 
be  safe  only  la  doing  nothing. 

In  accordance  with  the  decision  heretofore  rendered,  the  judg- 
ment of  the  court  is  that  the  action  which  by  the  remittitur  be- 
fore us  appears  to  be  now  pending  in  the  lower  court  should  be 
dismissed,  and  that  a  writ  of  mandate  forthwith  issue,  under 
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the  seal  of  the  clerk  of  this  court,  directing  the  defendants,  the 
connty  commiesionerB  of  said  Boise  county,  to  order  the  Issu- 
ing of  ft  warrant  or  warrants,  in  the  name  of  plaintiflE  herein, 
for  the  amonnts  heretofore  allowed  by  aaid  board  during  the 
time  specified  on  account  of  fees  and  expenses,  and  that,  immedi- 
ately upon  the  dismissal  of  said  action  by  said  district  court, 
a  writ  of  mandate  shall  issue,  under  the  seal  of  the  clerk  of  this 
court,  commanding  said  commisaioners  to  order  the  issuing  of 
a  warrant  or  warrants,  in  the  name  of  plaintiff  herein,  for  the 
amount  due  him  as  salary  for  the  time  specified,  and  that  a 
copy  hereof  be  certified  to  said  district  court. 

Beatty,  C.  J.,  and  Berry,  J.,  concurring. 

OS  APfLIOATION  FOB  LEAVE  TO  AP'PEAL  TO  THE  BUPBBlfE  CODBT 
OF  THE    DN1T£D   STATES. 

A  writ  of  mandate  is  given  or  withheld  in  the  sound  discre- 
tion of  the  court,  but  the  exercise  of  this  discretion  is  subject 
to  review.  In  the  matter  of  Havird  v.  County  Commissoners 
(Gorman,  intervener),  the  court  ordered  the  issuing  of  the 
writ.  The  intervener  has  applied  for  permission  to  appeal  to 
the  supreme  court  of  the  United  States.  The  appeal  is  not  so 
much  desired  on  the  ground  of  questioning  the  exercise  of  dis- 
cretion by  this  court  as  for  the  purpose  of  reviewing  the  deci- 
sion rendered  by  the  court  a  year  ago  upon  the  constitutionality 
of  the  act  under  which  the  case  was  tried.  The  writ  was 
granted  in  the  matter  at  bar  by  virtue  of  the  decision  rendered 
a  year  ago,  and  the  intervener  declares  that  that  decision  was 
wrong,  and  expects  the  supreme  court  of  the  United  States  to 
80  hold.  We  are  of  the  opinion  that  when  this  matter  is  pre- 
aented  to  the  supreme  court  of  the  United  States,  it  will  simply 
inquire  as  to  whether  this  court  abused  its  discretion  in  ordering 
the  writ,  but  will  refuse  to  review  the  decision  of  a  year  ago 
upon  the  constitutionality  of  the  act,  and  that  the  appeal  would, 
therefore,  be  dismissed.  We  are  also  of  the  opinion  that,  if  the 
supreme  court  of  the  United  States  did  review  the  decision  of 
«  year  since,  and  reverse  the  judgment  of  the  supreme  court 
of  this  territory  as  to  the  constitutionality  of  the  act,  and  by 
reason  thereof  a  new  trial  was  had,  and  Gorman  should  recover 
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the  title  to  the  office  in  question,  still  Havird  would  be  entitled 
to  his  fees  and  expenses.  As  the  de  facto  officer,  ftnd  in  pos- 
eession  of  all  the  indicia  of  office,  we  do  not  entertain  the  slight- 
est doubt  Bfi  to  Havird's  rights  in  this  matter,  and  that  Q<si~ 
man's  action  against  Havird  must  be  for  the  profits  only.  But 
the  intervener  conteads  that  we  are  wrong,  and  asks  that  we 
grant  him  an  appeal  to  the  supreme  court  of  the  United  States; 
and  we  are  not  disposed  to  deny  it.  If  Havird  were  a  meF& 
usurper  of  the  office,  he  would  not  then  be  entitled  to  receive 
anything.  His  right,  however,  to  receive  his  expenses  as  a 
de  facto  officer  shows  clearly  the  line  drawn  between  a  mere 
usurper  and  a  person  in  possession  of  a  certificate  duly  certify- 
ing his  election.  We  feel  that,  in  granting  this  appeal,  we  are 
trespassing  seriously  upon  the  rights  of  Havird  to  receive  forth- 
with the  money  which  he  has  expended  in  the  interests  of  the 
county,  and  which,  in  any  event,  he  is  entitled  to  recover.  Per- 
haps the  appeal  ought  not  to  be  granted,  under  such  circum- 
stances. Still,  we  do  not  feel  lilce  refusing  to  any  petitioner  at 
the  bar  the  privilege  of  being  heard  by  the  highest  court  in  the 
land,  if,  by  any  construction  of  the  statute,  it  may  be  held  that 
be  is  entitled  to  the  writ.  It  is  ordered,  therefore,  that  the  ap- 
peal may  be  had. 


(U&rch  I,  1800.) 

GILPIN  T.  SIERRA  NEVADA  CONSOLIDATED  MINING 

COMPANY. 

[23  Pko.  MT,  lOU.] 

UlNE     OWHISS'     RlOKTS EQUITT POWEB     OF      COOBT IlIJCKCTIOIl 

NoiTJOiHDEB  OF  Pasties.— Nonjoinder  of  parties  plaintifi  is  not 
properlf  in  issue  on  an  application  for  an  injunction  against  th» 
acts  ol  a  stranger  to  the  property  threatened  with  injury. 
Whbn  Pabtt  Emtitled  to  Ivjuhction. — Where  a  p«r^  makes  ft. 
prima  fame  caae  that  he  is  in  poMession  of  a  elaim,  and  bis  mr- 
face  locBtion  shows  a  vein  the  apex  tA  whleli  Is  within  the  linak 
of  the  claim,  and  carries  valuable  ore,  he  is  entitled  to  an  in- 
junction restraining  other  parties  owning  contiguous  claims  from 
extracting  ore  from  a  vein  within  his  lines  until  the  matter  oaa 
be  determined  on  its  merit*. 
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Claik  OwNtB-s  KiQHTs— IBBEPABABLB  Imubt—Wabte.— Where  * 
party  Ktlegea  th&t  acta  are  being  committed  and  threatened  1a 
be  continued  in  Tiolation  of  his  rights,  which  will  cause  vaste, 
great  or  irreparable  injury,  he  U  entitled  to  a  writ  restraining 
ths  commission  of  such  acts,  particularly  where  the  subjeot 
matter  of  the  litigation  ie  a  mine,  and  the  act  complained  of  la 
the  removal  of  the  ore  therefrom,  by  underground  workings,  which 
would  render  the  mine  worthiest. 

BocRDABT  LinEs  or  Mmrao  Claiu. — Section  2322  of  the  Reviied 
Statutes  of  the  United  States  provider,  amoag  other  things,  that 
the  owner  of  a  mining  claim  "shall  have  the  exclusive  right  of 
possession  and  enjoyment  of  alt  the  surface  included  within  the 
lines  of  their  looations,  and  of  all  Telns,  lodes  and  ledges  through- 
out their  entire  depth,  the  top  «i  apex  of  which  lies  inside  of 
•och  surface  tines  extended  downward  vertically,  although  auch 
veins,  lode  or  ledges  may  so  far  depart  from  a  perpendicular  in 
their  course  downward  as  to  extend  outside  the  vertical  aid* 
lines  of  such  surface  locations." 

APPEAL  from  District  Court,  Shoshone  Coanty. 

No  briefs  found  on  file. 

The  complaint  shows  the  plaintiff  to  be  the  owner,  and  en- 
titled to  the  possession,  of  one  compact  piece  of  mining  lands 
in  the  Yreka  mining  district,  Shoshone  county,  Idaho  territory, 
embraced  within  the  outer  boondary  lines  of  three  contiguous 
mining  claims,  called  the  "Apex,"  the  "Rambler,"  and  the  "Tip 
Top,"  all  constituting  the  plaintiff's  said  mining  grounds;  that 
while  the  plaintiff  was  so  in  possession,  on  the  29th  of  October, 
1S88,  the  defendant,  a  corporation,  entered  upon  such  grounds 
of  the  plaintiff,  and  with  force,  etc.,  took  posseesion,  and  unlaw- 
fully ejected  the  plaintiff,  and  still  unlawfully  withholds  the 
same  from  the  plaintiff,  to  his  damage  of  $100,000;  that  tho 
plaintiff's  eaid  claim  ie  upon  a  mineral  zone  or  belt  containing 
gold,  silver,  and  other  precious  metals;  that  previous  to  such 
ouster  the  plaintiff  had  been  woricing  and  mining  the  three  lo- 
cations named  as  above,  as  one  mining  claim,  continuously  since 
the  third  day  of  November,  1887;  that  the  defendant  owns  a 
mining  claim  adjoining  on  the  east  of  these  several  claims  of 
the  plaintiffy  so  constituting  one  claim,  the  defendanfe  claim, 
being  called  the  "Sierra  Nevada";  that  the  western  side  line  of 
the  Sierra  Nevada  is  coincident  with  eastern  end  boundary  line 
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of  said  Tip  Top  claim,  aad  also  with  the  eastern  end  line  of  the 
Apex  claim,  and  nearl;  coincident  with  the  eastern  end  line  of 
the  Itambler  claim.  The  relation  of  the  properties  of  the 
parties  ia  shown  bj  the  following  diagram: 


The  plaintiff  further  claims,  in  enbetance,  Qist  flie  platoldff'e 
middle  claim,  the  Apex,  is  upon  and  along  said  mineril  zone  or 
belt;  that  the  mineral-bearing  rock  in  place  is  a  part  of  euch 
zone,  and  crops  to  the  surface  in  and  upon  the  Apex  location, 
the  true  apex  of  the  zone  or  belt  being  within  the  exterior  bound- 
aries of  the  Apex  claim;  also,  that  the  zone  or  belt  ia  of  greater 
width  than  the  Apex  claim,  and  extends  on  either  side  of  thJe 
Apex,  and  is  covered  by  the  Rambler  and  Tip  Top  locations, 
"ho  plaintiff  also  claims,  and  the  fact  is  admitted  by  the  defend- 
ant both  in  its  cross-complaint  and  in  argument,  that  the  de- 
fendant, prior  to  the  commencement  of  this  action,  has  been 
working  the  Sierra  Nevada  claim,  and  from  the  underground 
tunnela  in  the  Sierra  Nevada  claim  has  extended  its  works  and 
tunnels,  beyond  its  western  side  line,  into  and  upon  the  grounds 
claimed  by  the  plaintiff,  and  maintains  his  poBseesion  thereof 
against  the  plaintiff,  and  has  been  and  is  extracting  and  carry- 
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ing  away  ore  therefrom,  and  k,  as  Ow  plaintiff  avers,  prevents- 
ing  the  plaintiff  from  working  his  mines  within  his  own  min- 
ing grounda;  that  such  acts  are  waste,  and  irreparable  damage 
to  the  plaintiff's  property;  to  recover  which  property,  with  other 
purposes,  this  action  is  instituted ;  that  the  defendant  is  a  for- 
eign corporation,  and  insolvent;  and  prays  that  pending  the 
litigation  a  temporary  injunction  he  granted,  etc.  The  allega- 
tions of  the  complaint  are  made  positively,  as  of  the  plaintiff's 
own  knowledge,  and  the  same  are  verified  in  the  same  manner. 

The  answer  is  upon  information  and  belief,  and  is  so  verified. 
It  admits  that  the  defendant  ia  a  foreign  corporation.  Except 
this  admission,  it  denies  every  other  material  allegation  of  the 
complaint,  and  prays  that  the  complaint  be  dismissed.  The 
defendant  also  files  his  cross-bill,  and  prays  affirmative  relief; 
and  for  such  purposes  makes  this  plaintiff,  Larry  O'Neill,  A.  D. 
Bevin,  David  Le  Ban,  A.  M.  Baldwin,  Edward  Leonard,  W.  T. 
Malony,  William  Rogers,  C.  J.  McMillen,  B.  F.  Bates,  and  W. 
B.  Heybum,  parties  defendant,  and  avers:  1.  The  corporate 
character  of  the  cross-ocmplainant.  2.  That  on  the  6th  of 
April,  1886,  the  lands  of  the  Sierra  Nevada  claim  were  public 
domain,  and  unoccupied  mineral  lands,  and  on  that  day  were 
duly  claimed,  by  parties  named,  as  a  mining  claim,  under  that 
name ;  that  said  locators,  with  others  who  had  become  intereeted 
in  the  Sierra  Nevada  claim,  on  June  3, 1886,  "having  discovered 
the  true  strike  and  course  of  said  vein,"  filed  an  amended  loca- 
tion  of  said  claim,  as  it  now  appears  on  the  diagram  heretofore 
given:  that  the  cross-complainant  became  the  owner  of  euch 
amended  locatioB  and  claim  on  the  15tb  of  November,  1886, 
and  is  still  such  owner,  and  in  possession  of  the  same,  and  has 
expended  $100,000  in  improvements  thereon,  in  tunnels  run  in 
and  upon  said  vein,  croes-cuts,  shafts,  etc.,  and  is  still  in  posses- 
sion of  nil  such  tunnels,  etc.  3.  "ITiat  while  said  E.  M.  Gil- 
pin claims  to  be  the  owner  in  hisovm  right  of  said  Apex  mining 
claim,  as  a  matter  of  fact,  each  and  all  of  the  parties  hereto, 
to  wit  [the  other  defendants  in  this  cross-complaint  named]  are 
the  owners  of  undivided  interests  therein  as  tenants  in  common 
with  the  said  E.  M.  Gilpin,"  and  the  claim  of  said  Gilpin  to  be 
the  sole  owner  ia  untrue ;  wherefore  said  parties  are  joined  as 
defendants  herein  in  order  that  "their  claims,  together  with  the 
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claim  of  the  said  E.  M.  Gilpin,  may  be  fully  and  finally  deter- 
mined, adjudicated,  and  settled" ;  that  said  defendante  "actaally 
claim  an  interest  unknown  to  the  crose-complainant  in  and  to 
the  premises  hereinbefore  described,  and  in  and  to  the  vein 
theteon,  which  is  the  Sierra  Nevada  lode  mining  claim  and 
vein" ;  and,  that  Guch  claim  may  also  be  settled,  it  is  neceesarr 
that  all  of  said  defendants  be  made  parties.  4.  That  all  of  the 
defendants  are  insolvent,  and  are  pretended  owners  of  a  min- 
ini;  claim  deecribed  in  the  complaint  of  the  plaintiff,  Oilpin, 
as  the  Apex,  Eamhler,  and  Tip  Top  mining  claims,  and,  as  such 
alleged  owners,  have  by  their  nnderground  workings  entered 
upon  the  Sierra  Nevada  claim,  and  by  shafts,  etc.,  have  gone 
down  and  broken  into  the  works  of  the  crosfl-complainant,  "made 
by  it«  following  its  said  vein,  upon  the  dip  thereof,  into  the 
ground,"  and  threaten  to  take  and  hold  poesession,  etc.,  of  said 
workings  so  broken  into,  and  are  engaged  ia  underground  works 
with  thst  intent.  5.  That  the  locations  of  the  Apex,  Rambler, 
and  Tip  Top  are  in  fact  void  and  of  no  effect,  because  they  were 
made,  or  attempted  te  be  made,  within  the  line  of  the  Sierra 
Nevada,  etc.,  and  that,  if  the  defendants  be  allowed  to  carry  out 
their  designs,  the  cross-complainant  will  sustain  irreparable 
damages.  6.  And  prays  that  the  defendants  named,  except  said 
Qilpin,  be  brought  in  as  defendants;  that  all  such  defendants 
he  decreed  to  have  no  right  to  any  of  the  ground  in  controversy; 
that  pending  this  suit  the  defendants  be  enjoined  from  entering 
upon,  etc.,  any  of  the  grounds  in  dispute,  and  upon  the  dete^ 
mination  of  the  action  the  injunction  be  made  perpetual. 

A  large  amount  of  evidence  was  taken  upon  the  issues  so  nude 
up,  and  upon  the  fifth  day  of  February,  1890,  his  honor,  Judge 
Sweet,  by  order,  denied  the  injunction.  From  that  order  an 
appeal  is  taken  by  the  plaintiff  to  this  court. 

W.  B.  Heybum  and  W.  W.  Woods,  for  Appellant. 

William  K.  Clagett  and  Albert  Hagan,  for  Bespondent. 

BEERY,  J.  (After  Stating  the  Facts).— There  are  three  prin- 
cipal  points  in  this  case:  1.  Is  the  plaintiff  the  owner  of  the 
mining  grounds  claimed  by  him,  so  as  to  be  entitled  to  invoke 
the  aid  of  this  court  to  prevent  the  acta  complained  of?    2.  Is 
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the  injury  alleged  of  such  a  character  as  to  warrant  the  exercise 
nt  the  equity  power  of  the  court?  And  3.  Is  such  injury,  in 
fact,  threatened  or  being  done  ? 

As  to  the  question  of  nonjoinder  of  parties  plaintiff,  that  is 
not  properly  in  issue  on  an  application  for  an  injunction  against 
,the  acts  of  a  stranger  to  the  property  threatened  with  injury. 
A  par^  may  intervene  to  protect  by  injunction  his  own  interests, 
as  well  as  the  interests  of  his  cotenants.  But,  if  this  were  other- 
wise, the  deeds  to  plaintiff  introduced  in  eridence  on  the  hearing 
cover  all  the  interests  of  each  of  those  persons  in  each  of  the 
three  claims  alleged  by  the  plaintiff  to  belong  to  him,  except 
eaid  W.  B.  Heybum,  who  is  not  shown  to  have  any  interest  in 
either  of  said  claims;  and  from  the  evidence  there  appears  to  be 
no  ground  for  such  claim. 

We  may  first  inquire,  then,  as  to  whether  the  plaintiff  has  shown 
snfficient  to  give  him  a  standing  in  court  This  case  seems  to 
have  be^i  tried,  in  part  at  least,  upon  the  theory  and  tacit  under- 
standing  that  prima  facte  proof  of  the  plaintiff's  title  was  all, 
on  the  qucsti<m  of  location,  that  need  be  shown  in  such  a  case  as 
this.  After  some  evidence  had  been  put  in  by  the  plaintiff  tend- 
ing to  show  the  validity  of  his  location  of  the  Apex  claim  the 
court  asked:  "Are  you  gentlemen  going  into  matters  showing 
everything  which  goes  to  show  a  valid  location  ?  Plaintiff's 
Counsel :  We  do  not  want  to.  Defendant's  Counsel :  We  do  not 
either.  Plaintiff's  Counsel:  We  just  propose  to  make  a  prima 
facte  case" — and  passed  immediately  from  the  subject  of  the 
Apex  location  (which  to  that  point  had  been  the  subject  of  the 
evidence)  to  the  location  of  the  Bambler.  This  may  not  be  con- 
fiidered  as  a  stipulation  releasing  the  plaintiff  from  the  obliga- 
tion to  introduce  further  evidence  on  the  location  of  the  Apex, 
or  that  the  evidence  already  in  made  a  prima  facie  case  of  loca- 
tion; but  it  seems  to  express  the  mutual  understanding  between 
the  court  and  the  counsel  on  either  side  as  to  the  theory  and  rule 
of  law  on  which  the  case  was  to  be  heard  and  determined;  and 
may  veil  have  had  an  effect  in  restricting  the  amount  of  evi- 
dence which  either  side  might  deem  necessary  after  making  a 
prima  facie  case.  It  is  not  to  be  presumed  that  the  defendant, 
on  a  preliminary  motion,  and  especially  under  such  circum- 
fltancee,  would  introduce  all  the  evidence  he  would  on  the  trial. 
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From  a  review  of  the  plaintiff'B  endence  up  to  the  clone  of  the 
examination  of  John  Gill  this  theory  was  evidently  relied  onj 
but  afterward,  however,  the  plaintiff  returned  to  the  subject  of 
the  location  of  the  Apex,  introduced  Michael  Gibbons,  John  M. 
Burke,  W.  Clayton  Miller,  J.  M.  Porter,  C.  D.  Porter,  and  other 
witnesses  as  to  the  facts  of  locations,  as  to  the  character  of  the- 
ledge  claimed  in  the  Apex,  its  outcrop  within  the  Apex  lines, 
the  character  of  the  material  as  to  ore,  ita  appearance  or  non- 
appearance in  the  shaft  sunk  from  the  surface  of  the  Apex,  the- 
dip  of  the  underground  veins,  and  the  relation  of  the  ledge 
claimed  for  the  Apex  with  the  defeadanfe  drifts  beyond  the 
west  side  line  of  the  Sierra  Nevada,  aud  on  other  points.  Much 
of  this  evidence  was  controverted  by  the  witaesees  of  the  de- 
fendant, and  some  of  it  was  corroborated;  but,  on  the  whole, 
the  weight  of  the  testimony  seems  to  be  in  favor  of  the  validity 
of  the  plaintiff's  locations.  He  certainly  makes  a  strong  prima 
facie  case,  covering  hie  surface  locations,  and,  of  course,  to  the 
vein  in  the  Apex,  whatever  it  may  be,  and  wherever  it  may  run 
or  dip.  The  defendant,  in  its  brief,  says :  "The  plaintiff  should 
establish  his  title  to  the  surface  ground  under  which  he  claims, 
which,  to  say  the  least,  is  very  doubtful  upon  the  showing.*' 
This  is  the  defendant's  view  after  the  evidence  is  all  in.  It 
must  be  noted  that  the  plaintiff  is  in  possession  of  his  claim, 
and  the  presumption  is  that  his  possession  is  lawful,  and  the 
hurdcn  is  on  the  defendant  to  repel  such  presumption,  and  also 
that  one  object  of  this  action  is  to  settle  the  question  of  that 
right.  In  the  cross-bill  the  defendant  demands  that  it  shall  be 
settled.  The  action  of  the  judge,  or  of  either  of  the  judges,, 
before  whom  this  motion  has  been  considered,  did  not  affect, 
or  tend  to  affect,  that  settlemeat.  The  judges  had  no  authority- 
to  do  that.  The  fact  of  the  plaintiff's  compliance  with  the  law, 
or  his  noncompliance,  is  a  question  of  fact  only,  to  be  deter- 
mined on  the  trial  of  the  case.  If,  then,  aftor  all  this  prelimi- 
nary proof  on  both  sides  is  in,  the  question  is  pronounced  by  the 
defendant  as  "doubtful  upon  the  showing,"  the  status  of  the 
plaintiff  a»  a  proper  party  to  demand  the  preservation  of  the 
property  he  is  contending  for  is  practically  conceded.  But  with- 
out such  concession  the  law  insures  such  right  to  the  plaintiff. 
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We  may  then  inquire  as  to  the  character  of  the  injury  alleged. 
By  BectioD  4288  of  the  Revised  Statutes  of  Idaho,  subdiyiaiona 
1-3,  it  is  provided  that  an  injunction  may  be  granted  "(I)  when 
it  appears  by  the  complaint  that  the  plaintiff  is  entitled  to  the 
relief  demanded,  and  sueh  relief,  or  any  part  thereof,  coneiBts 
in  restraining  the  commission  or  continuance  of  the  act  com- 
plained of,  either  for  a  limited  period  or  perpetually" ;  and  "(S) 
when  it  appears  by  the  complaint  or  affidavit  that  the  commis- 
sion or  continuance  of  some  act  during  the  litigation  would  pro- 
duce waste,  great  or  irreparable  injury  to  the  plaintiff;  (3)  when 
it  appears  during  litigation  that  the  defendant  is  doing  .... 
some  act,  in  violation  of  the  plaintiff's  rights,  respecting  thft 
subject  of  the  action,  and  [having  a]  tendency  to  render  tEe 
judgment  ineffectual."  The  statute  aeems  to  be  framed  to  meet 
the  case  of  such  an  injury  as  is  here  complained  of.  The  sub- 
ject matter  of  the  litigation  is  a  mine,  which  is  valuable  only  for 
the  mineral  it  contains.  To  remove  that  mineral  is  certainly 
waste,  and  waste  is  one  ground  for  the  issuance  of  this  writ.  It 
is  also  great  injury;  and  that  is  another  ground,  whether  it  be 
reparable  or  not.  Irreparable  injury  is  still  another  ground, 
disjoined  in  the  statute  from  the  other  grounds.  To  remove  the 
ore  from  the  mine,  and  leave  but  a  worthless  shell  to  be  con- 
tended for,  would  certainly  have  a  "tendency  te  render  ineffec- 
tual" any  judgment  which  the  plaintiff  might  recover.  Conced- 
ing the  plaintifTs  righte  to  his  mining  claim  and  to  the  ledge 
to  be  as  stated  in  the  complaint,  it  cannot  be  argued  that  con- 
tinuing to  remove  the  ore  from  the  mine  is  not  waste  of  the 
property,  nor  that  such  acts  do  not  constitnte  great  damage,  nor 
that  to  do  BO  does  not  tend  to  render  a  judgment  in  hia  favor 
ineffectual.  The  chief  argument  of  the  defendant  ia  that  the 
defendant  is  solvent,  and  abundantly  able  to  pay  any  damage 
which  may  be  found  against  it.  But  even  on  this  point  the  case 
is  against  the  defendant.  The  complaint  states  that  the  de- 
fendant is  a  foreign  corporation.  That  is  admitted.  Also,  posi- 
tively, that  it  is  insolvent.  That  is  only  denied  on  information 
and  belief.  There  was  no  evidence  given  on  the  subject  at  the 
hearing.  Hence,  that  allegation  of  a  fact  in  the  case,  except 
for  the  purposes  of  pleading  only,  mnst  be  taken  as  unanswered. 
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On  the  whole,  upon  this  point,  it  may  well  be  questioned  whether 
the  plaintiff  ha«  not  fully  shown  that  the  injury,  if  consum.- 
mated,  will  be  irreparable.  But,  whether  it  be  fully  shown  or 
not,  the  other  statutory  f^ounds,  ae  we  have  seen,  are  suf&cient 
to  authorize  him  to  claim  an  injunction. 

We  may  then  turn  to  the  main  and  last  consideration  in  this 
case,  and  inquire  whether  the  evidence  taken  shows  that  the  in- 
jury complained  of  Is  in  fact  being  done.  We  have  before 
said  that,  prima  facie,  a  miner  is  confined  within  the  boundary 
lines  of  his  claim.  Section  3322  of  the  Berieed  Statutes  of  the 
United  States,  provides,  among  other  things,  that  the  owner  of  t 
mining  claim  "shall  have  the  exclusive  right  of  possesBion  and 
enjoyment  of  all  the  surface  included  within  the  lines  of  their 
locations,  and  of  all  veina,  lodes,  and  ledges  throughout  their 
entire  depth,  the  top  or  apex  of  which  lies  inside  of  such  surface 
lines  extended  downward  vertically,  although  such  veins,  lodes, 
or  ledges  may  so  far  depart  from  a  perpendicular  in  their  course 
downward  as  to  extend  outside  the  vertical  side  Ones  of  such  sur- 
face locations."  The  claim  of  the  defendant  is  that  &e  veins 
of  ore  on  which  the  defendant  admits  it  is  working  are  veins, 
the  top  or  apex  of  which  lies  inside  of  the  side  lines  ot  the 
Sierra  Nevada  claim.  On  the  other  hand,  the  plaintiff  avers  that 
the  apex  of  such  veins  is  not  within  the  side  lines  of  the  Sierra 
Nevada  claim,  and  hence  that  the  defendant  has  no  right  to 
follow  it  within  the  plaintiff's  lines.  His  theory  is  that  the  true 
apex  of  the  lode  is  in  hia  Apex  claim,  and  that  its  strike  if 
nearly  at  right  angles  with  the  western  side  line  of  the  Sierra 
Nevada  claim,  and  that  the  dip  of  the  vein  matter  is  mors 
to  the  south  than  is  claimed  by  the  defendant  But  the  plain- 
tiff also  urges  that,  wherever  the  apex  of  this  vein  may  be,  or  if 
it  have  DO  apex  at  all,  but  is  simply  a  blanket  vein,  if  its  apex 
be  not  between  the  defendant's  side  lines,  the  defendant  has  no 
right  to  follow  it  into  the  plaintiff's  grounds,  or  within  the 
boundaries  of  the  claims  of  which  the  plaintiff  is  in  possession. 
That  is  a  proper  construction  of  the  law.  The  defendant's  ri^ 
to  that  ore,  if  he  have  such  right,  must  be  based  solely  upon  the 
fact  that  the  vein  has  its  apex  within  its  own  side  line.  Thj 
difficulty  in  determining  tins  matter  is  greatly  increased  by  the 
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fact  that  no  up-raises  upon  the  vein  are  showo  to  have  been  made 
by  the  defendant  to  determine  its  apex,  or  to  show  its  dip  or 
trend.  No  Bhafts  have  been  sunk  on  any  of  the  ground  in  ques-, 
tion,  except  it  be  the  shaft  in  the  Apex  claim,  which  penetrated 
the  workings  of  the  defendant.  Considerable  evidence  has  been 
produced,  mostly  (unless  we  except  the  evidence  of  the  Apex 
fibaft,  and  diagrams  and  plats  of  defen  lant's  workings)  of  a 
Bpecnlative  character.  There  is  in  that  evidence  much  conflict 
on  material  points.  But,  considering  all  of  the  witnesses  of 
equal  credibility,  the  circumstances  under  which  their  knowl- 
edge was  obtained,  and  the  probabilities  of  their  correct  under- 
standing of  the  facts,  throws  light  upon  many  of  these  apparent 
discrepancies;  and  the  actual  meaBurements  and  plata  of  skillful 
engineers  show  controlling  facta,  in  view  of  which  the  oral  evi- 
dence must  be  understood,  and  erroneous  theories  must  be  cor- 
rected. The  course?  of  the  surface  lines  of  these  several  claims 
require  careful  attention.  The  fact  that  the  Sierra  Nevada 
claim  has  been  relocated  and  swung  aronnd  from  its  original  lo- 
cation has  little  or  no  bearing  upon  what  is  here  the  main  ques- 
tion.    We  are  to  consider  the  claim  as  it  now  is. 

It  is  proved  without  a  question  that  the  plaintiff  sunk  a  shaft 
from  about  midway  between  the  side  lines  of  the  Apex  claim, 
and  near  the  eastern  end  line,  in  what  is  described  as  'ledge 
matter,"  consisting  of  quartzite,  talc,  and  some  ore,  at  a  con- 
siderable deflection  to  the  south  from  a  vertical  line,  following 
the  dip  of  this  so-called  "ledge  matter"  in  its  several  variations, 
but  always  inclining  to  the  south,  a  distance  of  about  one  hun- 
dred and  fifty  feet,  and  was  led  thereby  upon  and  into  the  under- 
ground workings  of  the  defendant;  that  such  shaft,  in  its  de- 
scent, when  the  defendant's  work  was  struck,  had  psssed  beyond 
the  side  line  of  the  Apex  claim,  a  considerable  distance  into  the 
Bambler  grounds;  that  in  the  descent  the  plaintiff  found  some 
ore  before  reaching  the  defendant's  works,  and  had  put  some 
in  sacks  before  reaching  the  lagging  over  the  defendant's  tunnel. 
This  so-called  "ledge  matter"  is  testified  to  as  continuous.  It  is'' 
worthy  of  note  that  the  ore  which  the  defendant  was  tunneling 
and  sloping  out  was,  in  character,  carbonate  and  galena. 
Idaho,  Vol.  2— iS 
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"Witness  Gibbons. — Q.  State  from  your  obeervatioD  aa  to 
the  quality  of  the  ore.  A.  It  was  carbonate,  I  said."  This 
does  not  seem  to  be  controverted,  and  the  fact  may  bear  upon 
the  queetion  of  apex  or  dip;  for  it  is  a  matter  of  common  knowl- 
edge that  carbonate  ores  are  sometimee  found  in  blanket  Teins 
without  apices  or  dips.  The  extraordinary  width  of  this  mineral 
helt  or  zone — extending,  as  all  concede,  often  to  many  hundreds 
of  feet — is  unusual,  and  hardly  conceivable  in  a  iiBaure  vein;  also 
its  position ,  almost  horizontal,  at  least  in  the  claims  in  question. 
All,  taken  together,  may  raise  strong  doubts,  in  the  absence  of 
actual  demonstration,  of  its  being  in  its  main  breadth  a  fissure 
vein  at  all.  If  that  were  so,  it  would  be  an  end  to  the  contro- 
versy between  the  parties,  and  the  injunction  should,  of  coarse, 
issue.  But  the  case  is  presented  as  concerning  a  fissure  vein 
only,  with  the  usual  apices  and  dips;  and  go  we  must  consider 
it,  by  the  light  given  us  by  the  evidence.  In  examining  th& 
maps  and  diagrams  in  the  case,  our  attention  is  at  once  called 
to  the  fact,  from  the  map  of  the  defendant  (exhibit  "X"),  that 
the  mean  dip  of  the  vein  in  the  grounds  claimed  by  the  plaintiff, 
corresponding,  also,  mainly  to  the  evidence  of  the  witness,  is 
south,  five  degrees  west.  The  north  side  line  of  the  Apex  claim 
runs  sotith,  eighty-two  degrees,  thirty  minutes  east  Hence, 
such  dip  is  only  two  and  one-half  degrees  east  of  a  right  angle 
with  that  Bide  line  of  the  Apex  claim,  or  nearly  at  right  angles 
with  it.  The  lead  of  the  vein  as  claimed  by  the  defendant  on 
that  map  seems  by  inspection  to  be  about  north,  from  five  to  ten 
degrees  east ;  eo  that  the  average  dip,  as  the  defendant  claims  it, 
would  deflect  frnm  the  lead  of  the  Sierra  Nevada  ledge  some- 
thing less  than  five  degrees — possibly  not  at  alL  It  was  stated 
on  the  argument,  and  not  controverted,  and  as  we  think  the  rul» 
is,  that  the  true  average  dip  of  a  vein  is  always  at  right  angles 
to  the  lead ;  and,  if  the  veins  so  being  worked  by  the  defendant 
are  really  dips  from  the  Sierra  Nevada  claim  or  lead,  it  is  diffi- 
cult to  harmonize  these  principles  and  facts.  Bat  they  do  all 
harmonize  with  the  claim  and  theory  of  the  plaintiff.  To  com- 
ply with  the  defendant's  theory,  the  average  true  dip  should  be 
west,  and  perhaps  some  degrees  north  of  west,  or  at  least  ninety 
degrees  from  what  it  is  shown  to  be  on  the  map,  and  also  as 
stated  by  the  witncbsee. 
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The  following  diagram,  drawn  from  the  exhibits,  mostly  of 
the  defendant,  will  tend  still  fmither  to  iUufitrate  the  facta  in  the 


Tunnel  A  is  a  TorMng  tunnel,  and  some  distance  belor  the 
plane  of  the  mineral  and  of  the  tunnels  upon  the  ore.  All  the 
tunnels,  B,  C,  D,  E,  are  claimed  by  the  defendant  to  enter  on 
the  outt-rop  of  the  ledge;  hut  the  elevations  marked  on  exhibit' 
"X"  show  that  such  outcrop  is  not  an  apex  or  crest  of  a  vein 
dipping  laterally  from  it,  but  that  it  is  an  outcrop  on  the  moun- 
tain aide  of  a  mineral  deposit,  nearly  horizontal  in  position, 
bat  rising  slightly  as  it  recedes  into  the  hill,  and  at  right  angles  " 
witli  a  line  formed  by  the  mouths  of  these  tunnels.  All  these 
tunnels  run  on  the  footwall,  or.  rather  on  the  bedrock  or  floor 
of  the  ore  deposits.  Here  there  can  be  no  dispute  as  to  the  re- 
spective elevations  of  the  mineral  at  the  points  named.  The 
elevation  of  the  bottom  of  the  mouth  of  tunnel  B  is  three  thou- 
sand four  hundred  and  fifteen  feet.  At  its  face,  in  the  Eambler 
claim,  it  is  three  thousand  four  hundred  and  nineteen  feet — a 
rise  of  four  feet.  The  elevation  at  the  mouth  of  tunnel  C,  dis- 
tant from  B  about  one  hundred  and  fifty  feet,  is  three  thousand  - 
four  hundred  and  thirty-eight  feet.     At  a  point  a  little  over 
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two  hundred  feet  west,  where  the  measurement  was  taken,  its 
elevatioD  is  three  thoupnnd  four  hundred  and  forty-one  feet — a 
rise  of  three  feet.  Tunnel  D,  at  its  mouth,  is  three  thousand 
four  hundred  and  forty-nine  feet.  At  about  one  hundred  and 
fifty  feet  west,  its  elevation  is  three  thousand  four  hundred  s.ni 
fifty-four  feet — a  rise  of  five  feet.  At  a  point  near  the  south- 
east comer  of  the  Apex  claim,  it  falls  to  three  thousand  four 
hundred  and  forty-eight  feet — a  depression  of  one  foot  below 
its  mouth,  about  two  hundred  and  fifty  feet  distant.  The  ele- 
vation of  tunnel  E  at  its  mouth  is  three  thousa'ud  four  hundred 
and  sixty-nine  feet.  In  about  one  hundred  feet  it  descends  to 
three  thousand  four  hundred  and  sixty-seven  feet,  and  in  about 
aiity  feet  further  rises  to  three  thousand  four  hundred  and 
Beventy-lwo  feet,  or  to  a  plane  three  feet  above  ite  mouth.  It  is 
admitted  on  the  argument  that  the  water  from  these  workings 
if  the  defendant  flows  out  at  the  mouths  of  these  tunnels.  When 
we  consider  that  these  tunnels  are  practically  almost  parallel 
with  each  other,  and  running  nearly  west,  it  seems  impossible 
to  conclude  that  these  deposits  of  ores  in  any  way  dip  from  any- 
thing yet  shown  in  the  Nevada  claim.  They  all  rise  upward 
from  the  entire  Sierra  Nevada  system,  whatever  its  formation 
may  be. 

Bijt,  further  considering  the  tunnel  developments,  there  is  not 
one  of  them  that  does  not  leave  the  line  of  the  Sierra  Nevada 
outcrop,  practically,  at  right  angles  to  it — each,  as  testified  by 
the  defendant's  witnesses,  upon  a  vein  of  mineral,  and  pursu- 
ing an  almost  due. westerly  course;  tunnel  B,  at  least,  running 
over  six  hundred  feet — and  all  ending  among  the  stopes,  uniting 
these  tunnels  at  their  westerly  ends.  Mot  one  tunnel  indicates 
a  lead  in  the  direction  of  what  the  defendant  claims  as  the  apex 
of  its  mining  claim;  but  all  of  them  do  indicate  an  extension 
of  the  mineral  belt  or  zone  westerly,  at  almost  right  angles  from 
the  defendant's  outcrops,  longitudinally  with  the  side  lines  of 
plaintiff's  claims,  through  and  westerly  of  the  point  reached  by 
the  plaintiff 'a  shaft,  from  what  is  called  the  "discovery  point"  of 
the  Apex  claim,  the  bedrock  or  iloor  of  the  whole  system  rising 
slightly  from  the  outcrop  on  the  Sierra  Nevada  as  the  system, 
zone,  or  mineral  belt  and  the  defendant's  tunnels  reach  to  ttie 
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westward.  Another  fact,  heretofore  mentioned,  has  proof  posi- 
tive in  the  several  elevatioija  of  these  tunnels — namely,  that  the 
dip  of  the  floor  of  this  mineral  belt  or  zone  is  from  north  to 
south.  The  elevation  at  the  mouth  of  tunnel  B  is  three  thon- 
sand  four  hundred  and  fifteen  feet.  One  hundred  and  fifty  feet 
northerly,  at  the  mouth  of  C,  the  rise  is  twenty-three  feet.  At 
D,  one  hundred  and  twenty-five  feet  farther,  the  rise  is  eleven 
feet.  From  D  to  C,  one  hundred  feet  farther  north,  it  is  twenty 
feet.  So  that  the  rise  from  B  to  C — a  distance,  by  inspection, 
of  the  map,  of  about  three  hundred  and  seventy-five  feet — cross- 
ing this  mineral  belt,  is  fifty-four  feet;  and  as  far  west  aa  these 
tunnels  go  along  this  belt  the  same  relations  in  the  elevations  of 
the  sontliem  portions  seem  to  be  maintained.  This  also  cor- 
roborates the  evidence  of  some  of  the  witnesses,  and  is  consistent 
with  plaintiff's  claim. 

From  these  and  other  like  facts,  it  seems  to  as  as  plain  that 
defendant  shows  no  reason  whatever  to  justify  it  in  extending 
its  works,  and  extracting  the  ore  in  this  mineral  ground  west 
of  its  ow.i  side  line  of  the  Sierra  Nevada  claim,  and  within  the 
boundary  lines  of  the  plaintiff's  mining  claim.  The  order  deny- 
ing the  injunction  should  be  overruled,  and  a  temporary  injunc- 
tion should  issue,  as  prayed  in  the  complaint.     It  is  so  ordered. 

BEATTTY,  C.  J.,  Specially  Concurring.— Upon  the  record  we 
have  in  this  matter,  were  it  a  hearing  upon  the  merits,  I  would 
hesitate  to  agree  to  a  reversal;  for,  from  the  examinations  I 
have  been  able  to  make  of  the  testimony,  I  think  its  weight 
seems  to  be  with  the  defendant.  This,  however,  is  not  to  set- 
tle the  title  to  the  ground  in  controversy,  but  only  to  preserve 
its  Talue  until  that  title  can  be  settled  upon  full  hearing.  Ad- 
mitting the  defendant  is  right,  the  inconvenience  to  it  from  an 
injunction  will  be  less  than  would  he  the  damage  to  plaintiff 
should  he  prove  to  be  right.  Always,  in  questions  of  injunction 
oii  the  working  of  mines,  the  doubt  should  be  resolved  in  favor 
of  granting  the  writ.  There  is  evidence  for  and  against  plain- 
tiff's claim  of  a  ledge  in  his  Apex  ground,  and  in  the  shaft  there- 
in ;  but  the  undisputed  fact,  which  with  me  is  almost  controlling, 
is  that  the  various  workings  of  the  Sierra  Nevada  show  a  nearly 
flat  vein,  vrith  a  much  more  decided  dip  to  the  south  than  to  the 
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west,  which  so  far  sustaine  plaintiff's  theory  that  the  Tein  nma 
easterly  and  westerly,  itistead  of  mere  northerly  and  southerly 
as  defendant  cUims.  At  the  same  time  it  muat  be  admitted 
that,  from  all  the  facta  before  ob,  the  general  course  of  the  great 
principal  vein  through  the  country,  for  miles,  is  as  defendant 
holds.  Whether  that  dip  to  the  south  may  be  from  some  dis- 
location of  the  ledge,  from  neighboring  dikes,  or  other  causes — 
may  be  a  part  of  another  crosa-ledge — I  do  not  underlie  to 
answer.  The  simple  fact  is,  it  is  there;  and,  until  clearly  ex- 
plained as  only  the  result  of  some  dislocation  of  the  ledge,  and 
not  its  true  dip,  I  think  plaintiff  should  be  protected.  I  do  not 
agree  to  any  suggestion  that  these  workings  are  a  part  of  a  wide 
vein,  on  the  zone  theory.  While  it  may  so  prove,  I  do  not  think 
the  facta  before  us  so  show ;  and  I  will  not  indulge  in  any  theory. 
My  concurrence  in  reversing  the  order  refusing  the  plaintiff  an 
injunction  is  based  alone  upon  the  reasons  I  have  here  stated. 

SWEET,  J.,  Dissenting. — The  plaintiff  is  the  owner  of  what 
is  termed  the  "Apex  mining  property,"  situated  in  Yreka  min- 
ing district,  Shoshone  county,  Idaho.  This  property  is  com- 
posed of  three  claims,  called  the  "Tip  Top,"  "Apex,"  and 
"Ranibler."  The  defendant,  a  corporation,  is  the  owner  of  the 
Sierra  Nevada  mining  claim.  The  properties  of  plaintiff  and 
defendant  join,  the  three  first-named  claims  lying  along  the  west 
side  line  of  the  Sierra  Nevada.  Plaintiff  asks  that  a  writ  be 
issued,  restraining  the  defendant  from  mining  and  extracting 
ore  from  within  the  grounds  of  the  Rambler  mining  claim. 
Defendant  admits  that  it  is  extracting  ore  from  within  the  lines 
of  the  Rambler,  but  avers  that  it  has  a  lawful  right  so  to  do, 
by  reason  of  the  alleged  fact  that  in  crossing  the  west  side  line 
ct  the  Sierra  Nevada,  and  entering  the  ground  of  the  Rambler, 
it  is  following  a  vein  upon  its  dip,  the  apex  of  which  is  within 
the  hound^iry  lines  of  the  Sierra  Nevada.  Plaintiff  admits  that, 
if  defendant  is  foUowjng  a  vein  upon  its  dip,  the  apex  of  which 
lies  within  the  defendant's  lines,  it  has,  a  perfect  right  so  to  do, 
hut  avers  ihat  defendant  is  not  following  the  vein  upon  its  dip, 
but  upon  its  strike.  Tt  is  conceded  by  counsel  that  the  vein  in 
controverHy  is  situated  on  or  is  a  part  of  the  great  mineral  ledge 
or  vein  beginning  with  the  Sullivan,  in  Milo  gulch,  and  extend- 
ing to  the  Eureka,  in  Government  gulch,  a  distance  of  about  two 
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miles.  Both  sides  appeal  to  the  same  authorities,  the  same 
cases,  and,  one  may  almost  say,  to  the  same  facts.  Maps  have 
been  filed  and  witnesses  have  been  examined  touching  every 
phase  of  the  controversy;  bat,  after  a  careful  consideration  of 
the  entire  matter,  partly  from  the  evidence  and  partly  from  the 
maps,  acknowledged  by  both  parties  to  be  correct,  I  find  myself 
unable  to  assent  to  nearly  all  the  conclusions  presented  in  the 
opinion  just  rendered,  and  believe  it  to  be  my  duty  to  dissent 
from  the  same  at  some  length. 

Jf  the  general  strike  or  trend  of  the  vein  is  in  an  easterly 
and  westerly  direction,  it  must  necessarily  cross  the  side  lines  of 
the  Sierra  N^evada  on  its  strike;  and,  if  it  so  crosses  the  Sierra 
Nevada  on  its  strike,  it  must  pass  through  the  Apex  property 
on  its  strike,  and  its  true  dip  would,  under  the  showing  made, 
be  to  the  south.  If,  on  the  other  hand,  the  general  strike  or 
trend  of  the  vein  is  north  and  south,  and  admitting  that  it 
crosses  the  Sierra  Nevada  in  a  northwesterly  and  southeasterly 
direction,  then,  as  a  matter  of  course  and  as  a  matter  of  faec, 
its  true  dip  could  not  be  either  to  the  north  or  eouth.  It  must 
be  either  to  the  east  or  west,  or  to  the  southwest  or  northeast, 
depending  upon  the  question  as  to  whether  there  is  a  considera- 
ble variation  in  the  vein  from  a  direct  course  of  north  and  south. 
It  is  not  necessary  for  me  to  deal  extensively  with  the  authori- 
ties cited,  for  the  reason  that  no  serious  legal  propositions  are 
in  dispute.  As  before  stated,  it  is  almost  entirely  a  question 
of  fact;  certain  legal  propositions  being,  perhaps,  more  or  less 
involved. 

I  cannot  assent  to  the  conclusion  that  it  is  the  duty  of  the 
defendant  to  show  that  plaintiff  is  not  the  owner  of  the  surface 
ground  embraced  within  the  lines  of  the  Rambler.  I  believe  the 
correct  determination  of  this  phase  of  the  question  to  be  as  fol- 
lows: Plaintiff  must  show,  by  a  preponderance  of  evidence,  that 
he  is  entitled  to  the  writ  asked  for  by  reason  of  his  ownership  of 
the  ground,  and  must  also  prove  his  ownership  of  the  ground 
by  a  preponderance  of  testimony.  Having  established  his  title 
to  the  Eaftibter  (sufficiently,  at  least,  for  the  purposes  of  this 
action),  and  thus  becoming  the  legal  owner,  prima  facie,  of  all 
ore  found  within  its  boundary  lines,  it  would  devolve  upon  de- 
fendant to  show  by  a  preponderance  of  testimony  that  it  waa 
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authorized  to  cross  its  own  side  line  into  the  gronnd  of  the  Ramb* 
ler.  I  am,  therefore,  disposed  to  consider  the  right  of  the  ae- 
fendant  to  enter  the  ground  of  the  Rambler  solely  from  two 
standpoints:  Fir&t,  and  principally,  as  to  whether  defendant 
is  following  the  Sierra  Zfevada  vein  upon  its  dip;  and,  second, 
the  validity  of  the  Rambler  location — ^the  latter  question  being 
hereinafter  diBcusseil  from  the  standpoint  raised  by  counsel  for 
plaintiff,  upon  what  must  be  termed  a  theory  of  the  caee,  but  a 
theory  that  )Me  been  implicitly  accepted  and  relied  npoa  in  the 
decision  jast  rendered. 

The  court  in  this  instance  wonld  not,  of  course,  try  the  title 
to  the  surface  ground  of  either  of  the  properties  involved.  It 
would  devolve  upon  the  plaintiff,  however,  to  show  prima  facie, 
a  valid  location ;  and  this  most  depend,  first,  upon  a  valid  dis- 
covery, otherwise  plaintifT  would  simply  appear  on  behalf  of  the 
United  States  to  enjoin  the  defendant  from  mining  in  grotmd 
that  did  not  belong  to  it,  or  from  unlawfully  following  its  vein 
beyond  its  side  lines.  Such  a  position  is  not  assumed  by  plain- 
tiff, but  reliance  is  placed  upon  the  prima  fade  discovery. 

Plaintiff  seems  to  rely  upon  two  theories,  as  nearly,  at  least,  as 
I  am  able  to  ascertain  his  exact  claim.  One  is  tlist  his  location 
is  based  upon  the  actual  discovery  of  the  Sierra  Nevada  vein,  as 
the  term  "'vein"  is  commonly  understood,  within  the  lines  of  the 
Apex;  and  that  the  Sierra  Nevada  location  was  made  upon  the 
same  vein  as  it  extended  in  an  easterly  and  westerly  direction 
through  the  groimd  covered  by  the  Sierra  Nevada  location.  It 
is  also  proposed  to  place  this  case  within  the  rule  laid  down 
in  Eureka  Con.  itfin.  Co.  v.  Richmond  Min.  Co.,  4  Saw.  302,  Fed. 
Caa.  No.  45iS,  reprinted  in  9  Morr.  Min.  Hep.  578.  At  least, 
whether  plaintiff  relies  upon  the  Eureka  v.  Richmond  decision 
or  not,  the  opinion  presented  is  based  upon  that  theory.  This 
may  be  due  to  the  fact  that  counsel  for  plaintiff,  during  his 
very  forcible  presentation  of  the  case,  always  referred  to  the 
vein  as  a  zone  or  belt.  In  the  opinion  rendered,  it  seems  to 
be  treated  as  a  zone  or  belt.  The  conclusion  must  be  reached, 
not  from  the  evidence  submitted  in  the  case,  but  from  the 
declarations  of  counsel.  This  theory  is  that  what  has  hereto- 
fore been  called  a  "vein,"  extending  from  the  Sullivan  location 
in  Milo  gulch  to  the  Bureka  location  in  Government  gulch,  is 
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a  minerali7«d  belt,  or  zone,  and  that  a  location  made  on  this  belt 
is  a  location  within  the  law:  and  that,  therefore,  a  location 
within  the  boundary  lines  of  the  Apex  was  valid,  whether  any 
ore  body  located  in  or  extending  through  this  belt  came  to  the 
snrface  at  that  point  or  not.  In  Eureka  Con.  Min.  Co.  v.  Bick- 
mond  Min.  Co.,  Justice  Field,  speaking  for  the  court,  defines 
the  meaning  of  the  word  "lode,"  as  used  in  the  act  of  Congress, 
as  follows :  "But  to  the  practical  miner,  the  fissure  and  its  walla 
are  only  of  importance  as  indicating  the  boundaries  within  which 
he  may  look  for  and  reasonably  expect  to  find  the  ore  he  seeks. 
A  continuous  body  of  mineralized  rock,  lying  within  any  other 
well-defined  bonndaries  on  the  earth's  snrface  and  under  it, 
would  equally  constitute,  in  his  eyes,  a  lode.  We  are  of  opin- 
ion, therefore,  that  the  term,  as  used  in  the  acts  of  Congress, 
is  applicable  to  any  Kone  or  belt  of  mineralized  rock  lying  within 
boundaries  clearly  separating  it  from  the  neighboring  rock.  It 
includes,  to  use  the  language  cited  by  counsel,  all  deposits  of 
mineral  matter  found  through  a  mineralized  zone  or  belt  com- 
ing from  the  same  source,  impressed  with  the  same  forme,  and 
appearing  to  have  been  created  by  the  same  processes." 

Having  defined  a  '^ode,"  within  the  meaning  of  the  act  of 
Congress,  to  be,  under  some  cir  cum  stances,  a  zone  or  belt  of 
mineral.  Justice  Jleld  discasscs  the  vein  in  controversy  in  the 
Eureka- Richmond  case,  and  says:  "We  find  that  it  is  contained 
within  clearly  defined  limits,  and  that  it  bears  unmistakable 
marks  of  originating,  in  all  its  parts,  under  the  influence  of  the 
same  creative  forces.  It  is  bounded  on  the  south  side  for  its 
whole  length,  at  least  so  far  as  explorations  have  been  made,  by  a 
wall  of  quartzite  of  several  hundred  feet  in  thickness,  and  on  Ha 
north  side,  for  a  like  extent,  by  a  belt  of  clay  or  shale  ranging 
in  thickness  from  less  than  an  inch  to  seventy  or  eighty  feet.  At 
the  east  end  of  the  zone,  in  the  Jackson  mine,  the  quartzite  and 
shale  appToach  so  closely  as  to  be  separated  by  a  bare  seam  less 
than  an  inch  in  width.  From  that  point  they  diverge  until,  on 
the  surface  in  the  Eureka  mine,  they  are  about  five  hundred  feet 
apart ;  and  on  the  surface  in  the  Richmond  mine,  about  eight 
hundred  feet.  The  quartzite  had  a  general  dip  to  the  north 
at  an  angle  of  about  forty-five  degrees;  subject  to  some  local 
variation.     As  the  course  changes,  the  clay  or  shale  is  more 


714  GiLPiH  V.  StEBBA.  Nevada  Con.  Min.  Co.     [Sup.  Ct 

Opinion  of  dia  Court — Sw«Bt,  J.,  DiBsenting. 

perpendicular,  having  a  dip  at  an  angle  of  abont  eighty  de- 
grees. At  eome  depth  under  the  surface  these  two  boundariea 
of  the  limestone,  descending  at  their  respective  angles,  may  come 
together.  In  some  of  the  levels  worked,  they  are  now  only  from  ■ 
two  to  three  hundred  feet  apart." 

Thus,  in  the  Eureka  case,  we  have  a  belt  of  mineralized  lime- 
stone, lying  between  formations  of  quartzite  and  shale.  The  ore 
is  found  in  pockets  or  bodies,  regardless  of  any  uniformity  in 
course,  except  as  to  the  general  course  of  the  entire  belt.  Justice 
Field  also  defines  a  "lead"  to  be  a  vein  or  seam  or  strata  indicat- 
ing mineral,  and,  followed  by  the  miner,  takes  him  to  the  body  of 
ore  he  seeks.  Of  course,  it  is  understood  that  this  vein  or  seam 
or  strata  must  be  in  place;  and  by  being  "in  place"  it  means 
that  the  mineralized  substance,  whatever  it  may  be,  is  pre- 
sented in  a  separate  and  distinct  form  from  that  which  lies  upon 
either  side  of  it;  although,  perhaps,  it  is  not  necessary  for  the 
discovery  that  both  walls  be  perfectly  defined,  and  the  vein,  as 
a  fissure  vein,  be  perfectly  demonstrated. 

Plaintiff  does  not  pretend  that  he  has  a  vein  of  pay  ore  from 
the  surface  in  the  Apex  ground  to  the  point  where  the  workings 
of  the  Apr-z  come  in  conflict  with  those  of  the  Sierra  Nevada. 
He  claims  a  scam  of  mineralized  talc,  ir(m,  and  quartzite,  con- 
sidered by  him  as  an  indication  of  ore,  and  that,  as  a  miner,  he 
believed  would  lead  him  to  ore.  Starting  on  this  seam  at  the 
surface,  he  followed  it  until  he  reached  the  workings  of  the 
Sierra  Xevada,  and  he  therefore  claims  that  the  finding  of  or« 
justified  hie  theory  in  following  the  indications  mentioned.  To 
justify  the  location  of  material  of  this  sort  in  the  mind  of  a 
practical  miner,  and  in  the  absence  of  knowledge  on  his  part 
that  he  would  find  a  body  of  ore  by  sinking  the  shaft,  whether 
he  had  indications  of  mineral  or  not,  it  is  doubtful  if  he  would 
expend  very  much  money  in  following  such  an  indication,  unless 
it  lay  between  weli-defined  walls,  and  was,  in  fact,  a  fissure 
vein.  Then  he  would  spend  a  large  or  a  small  sum  of  moneyt 
depending  upon  how  strong  the  indications  were,  and  whether 
or  not  he  might  be  an  adventuresome  or  a  very  conservative 
miner.  In  this  case  the  plaintiff  was  bound  to  discover  the 
ore,  because  the  defendant  was  already  taking  it  from  the  ground 
b^ieath  his  shaft ;  and,  as  a  matter  of  course,  it  was  only  a  que»- 
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tion  of  the  depth  of  the  shaft  until  the  ore  body  would  be 
reached.  I  am  of  the  opiuiou  that  this  position  is  not  conslsteiit 
with  the  other  claim  made  by  plaintiff — that  the  Sierra  Nevada 
•is  a  well  and  clearly  defined  ledge,  extending  in  an  easterly  and 
westerly  direction,  crosBing  the  Sierra  Nevada,  and  entering  the 
ground  of  the  Rambler  upon  the  strike  of  the  vein,  instead 
of  upon  its  dip.  It  is  hardly  possible  that  the  two  conditions 
can  exist.  If  this  entire  quartzite  belt  is  similar  to  the  belt  or 
zone  descrilied  by  Justice  Field  in  Eureka  Con.  Min.  Co.  v.  Eick- 
mond  Min.  Co.,  then  the  Sierra  Nevada  can  he  but  a  pocket 
or  chute  of  ore  in  that  belt.  Messrs.  Burke,  Clement,  and  Porter 
agree  that,  in  examining  the  underground  workings  of  the  Sierra 
Nevada,  whatever  its  course  or  dip  may  be,  they  found  a  perfect 
vein,  with  perfect  walls,  and  in  the  judgment  of  each  it  was  a 
complete  and  genuine  fissuje. 

Again,  the  quartzite  belt  is  not  sufficiently  defined  by  any  of 
the  witnesses  to  authorize  a  court  in  sending  the  question  to  a 
jury  on  that  issue.  There  must  be  something  more  to  this  belt 
to  make  it  a  minerahzed  zone,  within  Justice  field's  deeisioa, 
than  iron-stained  quartzite.  By  the  witnesses  referred  to,  the 
Sierra  Nevada  vein  is  described  as  a  very  strong  and  powerful 
one.  That  it  should  stain  the  adjoining  rock  for  a  greater  or 
lees  distance  along  its  entire  course  is  not  at  all  remarkable,  and 
would,  perhaps,  be  expected.  In  defining  the  character  of  tliis 
fissure,  the  witnesses  describe  it  as  being  incased  within  walls 
of  quartzite,  with  a  gangue  between  the  ore  body  and  the  walls. 
The  only  thing  to  indicate  that  it  is  a  part  of  a  iDelt  is  that  both 
wnlls  are  of  quartzite,  and  this  only  demonstrates  that  it  is 
sot  a  contact  vein. 

To  return  to  the  theory  that  it  is  a  belt  or  zone  of  mineral, 
cojj>posed  of  many  veins  and  deposits,  it  must  be  borne  in  mind 
that  no  witness  has  defined  it.  In  the  Eureka  case,  the  mineral 
belt,  which  was  held  to  be  a  zone,  was  confined  within  well-de- 
fined walls  of  quartzite  and  shale;  and  the  only  thing  remark- 
able about  the  vein  in  that  case  was  its  extraordinary  width  and 
narrowness  at  different  places.  There  is  no  evidence  whatever 
as  to  the  well-defined  limits,  or  as  to  the  lead  in  question  being 
incased  between  walls  of  any  character.  Proceeding  on  this 
theory,  the  plaintiff  followed  a  seam  composed  of  talc,  iron,  and 
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mineralized  quartzite  from  the  surface  in  the  Apex  to  the  poiot 
where  he  came  in  conflict  with  the  workings  of  the  Sierra 
Nevada,  within  the  Rambler  lines.  PlaintifT  had  the  lead,  bnt 
where  did  it  lead  him?  It  led  him  to  a  body  of  ore.  To  what' 
body  of  ore  ?  To  the  Sierra  Nevada,  which  had  been  followed 
from  the  surface,  where  the  outcropping  was  plain  and  ondis- 
puted,  to  the  point  where  plaintiffs  workings  came  in  contact 
with  the  ore.  The  defendant,  to  be  sure,  had  crossed  the  side- 
line of  its  claim ;  and  this  brings  ns  to  the  second  phaae  of  the 
case.  Tn  croeaing  the  side  line,  was  it  following  the  vein  up<Hi 
its  dip,  or  upon  its  strike?  And  thus  the  tWo  questions  of  fact 
in  this  very  important  case  are  before  ns. 

In  passing  from  the  belt  or  zone  theory  of  the  plaintiff  (if 
it  may  be  said  that  the  plaintifF  has  any  such  theory),  which  is, 
that  a  location  anywhere  on  the  belt,  outside  the  lines  of  any 
other  valid  claim,  is  good,  I  can  state  that,  if  plaintiff  had  es- 
tablished a  case  sofficient  to  bring  the  issue  at  bar  within  the 
rule  laid  down  in  Eureka  Con.  Mm.  Co.  v.  Bichmond  Min.  Co.^ 
this  investigation  would  assume  more  difficult  proportions. 
Within  the  zone  or  belt  theory,  a  location  was  made  upon  the 
Apex  and  Itambler.  The  examination  of  the  witnesses  shows 
that  the  discovery  amounted  to  iron,  manganese,  and  iron- 
stained  qnartzite.  So  far  as  any  evidence  has  been  introduced 
on  the  subject,  such  is  the  general  character  of  the  entire  moun- 
tain. Again,  J  say,  whether  this  mountain  ie  in  itself  a  vein, 
lying  between  distinct  formations  and  containing  different  veins 
and  pockets,  as  in  the  £ureka-Hichmond  case,  there  is  not  snffi- 
cient  evidence  to  show;  and,  unless  it  does  come  within  that 
rule,  it  is  clear  that  no  valid  discovery  was  made  on  these  chiima 
lying  to  the  west  of  the  Nevada,  unless  the  course  of  the  vein  is 
cast  and  west,  and  not  northwest  and  southeast.  Under  the 
theory  adopted  in  the  opinion  just  submitted,  the  location  of 
the  Apex  is  valid,  becauFe,  if  I  correctly  understand  it,  it  is 
higher  on  the  surface  of  the  mountain  than  the  location  in  the 
Sierra  Nevada.  Carrying  out  this  theory,  if  the  entire  moun- 
tain is  a  vein,  the  one  who  finally  locates  on  the  very  summit 
has  the  apex  of  the  vein.  Three  or  four  locations  of  this  char^ 
acter,  if  such  reasoning  be  correct,  will  secure  all  the  ore  in  thft 
Coeur  d'Alene. 
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Defendant  contends  that  the  Sierra  Nevada  vein,  as  located, 
constitutes  a  vein,  within  the  meaning  ot  the  law;  not  as  con- 
templated in  the  Euieka-Hichmond  caEe,  bnt  that  it  is  a  true 
and  complete  fissure,  and  in  no  sense  a  part  or  portion  of  such 
n  belt  as  is  defined  in  said  case.  Each  and  every  witness  tea- 
tified  that  this  vein  was  perfect  in  every  particular.  Its  perfec- 
tion and  completeness  were  emphasised  by  witnesses  supposed 
to  be  interested  with,  or  in  sympathy  with,  both  plaintiff  and  de- 
fendant; and,  as  already  stated,  on  all  of  the  evidence  presented, 
I  am  forced  to  the  same  conclusion,  and  think  no  court  justified 
in  accepting  the  Koue  or  belt  theory  for  any  purpose  whatever. 
Wb&t  the  future  may  develop  1  am  not  here  to  decide.  Plain- 
tiff and  defendant  agree  that  the  Nevada  vein,  whether  it  be  a 
mineraliaed  zone  or  belt,  or  a  distinct  fissure  vein,  as  commonly 
understood,  is  a  part  of  the  great  vein  of  mineral  extending 
from  the  Sullivan  to  the  Eureka,  a  distance  of  about  two  miles. 
Both  parties  admit  that  the  true  dip  of  a  vein  is  at  right  angles 
to  its  true  strike;  and,  as  a  matter  of  course,  the  converse  must 
be  true.  If,  therefore,  the  dip  can  be  obtained,  there  is  no  dif- 
ficulty in  settling  the  true  strike  or  course  of  the  vein;  and, 
on  the  other  hand,  if  we  can  obtain  the  true  course  of  the  vein, 
it  would  settle  the  true  dip.  The  parties  to  this  action  agree 
up  to  this  point. 

Plaintiff,  however,  maintains  that  the  true  dip  can  and  should 
be  ascertained  from  the  workings  within  the  Sierra  Nevada. 
The  defendant  relies  upon  what  the  workings  in  the  mine  dem- 
onstrate, as  well  as  upon  the  well-known  course  of  the  vein.  I 
am  of  the  opinion  that  the  true  dip  of  this  vein  may  be  more 
correctly  ascertained  by  examining  the  map  showing  the  gen- 
eral course  of  the  vein  along  its  entire  known  length,  in  con- 
nection with  the  workings,  than  by  attempting  to  settle  it  from 
the  dip  in  the  comparatively  few  feet  exposed  in  the  workings 
of  the  Sierra  Nevada. 

It  is  claimed  by  plaintiff  that  the  general  course  is  easterly 
and  westerly;  and  by  the  defendant,  that  it  is  northwest  and 
southeast  Plaintiff  urges,  in  vindication  of  his  theory,  that, 
while  the  vein  dips  to  the  southwest,  it  dips  to  the  south  more 
than  to  the  soutliwest,  and  that  this  fact  is  demonstrated  by  the 
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entire  workingR  in  the  Nevada.  Defendant  admits  that,  at  the 
place  indicated,  the  dip  is  more  to  the  soulh  than  to 
the  southwest;  but  claims  that,  inasmuch  as  the  course 
of  the  vein  ie  in  a  northwesterly  and  southeastcrlj  direction, 
the  dip  to  the  south  is  but  a  wave  in  the  vein,  for  the  reason 
that  it  is  impossible  for  a  vein  running  northwesterly  and  south- 
easterly to  dip  to  the  sonth,  because  tiie  dip,  as  both  admit, 
must  be  at  right  angles  to  the  true  course.  Mr.  Clement  testi- 
fied that  the  course  of  the  vein  through  the  Nevada  was  north 
and  south,  by  forty  degrees  west.  Mr.  Gibbons  testified  that 
the  vein  crosses  the  west  side  line  of  the  Sierra  Nevada  at  right 
angles.  If  this  be  true,  the  position  taken  by  plaintiff  is  cor- 
rect Without  going  into  a  consideration  of  the  evidence  upon 
this  point,  I  must  conclude,  from  the  croppings,  as  they  ap- 
pear, without  dispute,  along  the  surface  of  the  Sierra  Nevada 
claim;  from  the  fact  that  on  the  line  drawn  from  the  Sulli- 
van to  the  Eureka  the  general  course  or  trend  of  this  vein 
would  be  northwest  and  southeast;  from  the  fact  that  it  dips 
to  the  southwest  with  as  much  uniformity  as  to  the  south — 
that  it  cannot  cross  the  west  line  of  the  Sierra  Nevada  at  right 
angles,  and  that  its  true  dip  would  not  be  to  the  south,  not- 
withstanding it  may  thus  appear  from  the  tunnels  now  run 
upon  the  footwall  within  the  Nevada  claim. 

Conceding  that  the  true  course  of  this  vein  is  northwest  and 
southeast,  tlie  true  dip,  at  right  angles  with  that  course,  would 
be  southwest;  which  would  certainly  be  parallel  with  the  Ne- 
vada end  lines,  making  said  end  lines  practically  at  right  an- 
gles with  the  true  course  of  the  vein,  and  the  side  lines  substan- 
tially parallel  therewith.  This  conclusion  as  to  the  dip  and 
strike  of  the  vein  is  based  upon  taking  into  consideration  the 
entire  course  of  the  vein  between  the  points  indicated,  the  state- 
ments of  witnesses,  and  the  admissions  of  counsel.  I  do  nut 
believe  the  true  dip  of  this  vein  can  be  ascertained  from  the 
underground  workings  in  any  one  tnine  on  its  course,  at  the 
depth  as  yet  attained  by  any  of  these  properties.  No  doubt 
the  entire  vein  runs  iu  waves,  as  it  crosses  gulches  and  climbs 
mountains,  until  it  straightens  up  under  the  mountains,  or 
passes  beyond  the  effect  of  surface  disturbances. 
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My  coDchi^ions  are :  1.  I£  the  vein  in  question  does  not  come 
within  the  rule  laid  down  in  the  Eureka-Kichmond  case,  the 
Kambler  location  is  void.  There  is  no  proof  whatever  that  the 
mineralized  belt,  or  portion  of  the  mountain  upon  which  the 
Kambler  is  located  is  incased  within  walls;  or,  in  other  words, 
that  it  constitutes  a  lead,  lode,  or  vein,  within  the  meaning  of 
the  rule  laid  down  in  the  Eureka-Richmond  case.  Indeed,  the 
showing  as  to  the  completeness  of  the  Sierra  Nevada  vein  is 
overwhelming;  and  npcn  that  question,  as  the  evidence  now 
stands,  it  would  be  impossible  to  send  the  issue  to  a  jury.  S. 
The  true  course  of  the  vein  being,  in  my  judgment,  northwest 
and  southeast,  it  is  impossible  that  its  true  dip  could  be  a  little 
east  of  south;  and,  as  it  is  conceded  that  the  vein  crosses  the 
south  end  line  of  the  Nevada,  it  is  impossible  that  it  should 
cross  the  west  side  line  at  right  angles.  Under  the  showing 
made,  the  true  strike  must  be  practically  at  right  angles  with 
the  end  lines  of  the  Nevada.  I  have  dissented  at  considerable 
length,  because  I  deem  the  conclusions  reached  so  far  from  the 
merits  involved  in  the  issue  at  bar  as  to  be  dangerous  to  the 
property  interests  of  the  community,  in  the  absence  of  a  dem- 
onstration of  the  theory  set  forth  and  adopted  in  the  opinion 
just  rendered. 


(H»rclt  0,  IBM.) 

DULANEY  v.  BUBKB. 
{23  Pac.  616.] 
PsoiOBBCSKT  Not* — AoBaaam  to  Cancel — Paka  Evidbitck. — D. 
purchased  mining  propertj,  deeded  one- sixth  intereat  to  B. 
B.  executed  and  delivered  to  D.  hie  note  due  one  year  after  date 
for  #4,308.60,  hia  share  of  the  purchase  price.  At  the  same  tima 
D.  orallj  agreed  that  at  any  time  before  maturitj  of  the  note  ha 
would  accept  from  B.  a  reconveyance  of  hia  intereat  and  cancel 
the  note.  In  a  suit  for  the  collection  of  the  note  B.  aet  up  the 
oral  agreement  aa  a  defense;  held,  that  as  auch  oral  agreement 
tended  to  establish  a  contract  different  in  form,  purpose  and 
effect  from  the  written  contract,  and  not  baaed^n  want  of  eon- 
aideratioD,  fraud  or  mistake,  the  said  oral  i^p-eement  was  inad- 
miaaible  as  evidence  to  vary  the  terma  of  the  note  or  defeat  it. 
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APPEAL  from  DJBtrict  Court,  Shoshone  Coontj. 

Woods  &  Hey  burn,  for  Appellant 

The  conveyance  of  the  mining  property  to  the  defendant  was 
not  intended  as  a  sale,  but  was  made  b;  the  plaintiff  for  a  cer- 
tain purpose  of  his  own,  and  npon  an  understanding  with  the 
defendant  that  the  laud  was  afterward  to  be  conveyed  back  in 
the  event  of  certain  contingencies,  and  that  the  note  was  given 
at  the  time  under  an  agreement  that  it  was  not  to  be  paid. 
This  fact  was  sought  to  be  proven  by  the  defendant,  and  the 
conrt  below  refused  to  admit  the  evidence.  The  answer  raises 
this  defeuse  squarely,  and  in  law  it  was  a  good  defense,  and  the 
refusal  to  receive  the  evidence  was  error.  (Schindler  v.  Muhl- 
heiser,  45  Conn.  153;  McFarland  v.  Sikes,  64  Conn.  250,  1  Am. 
St.  Rep.  Ill,  7  Atl.  408;  Sen(ofi  v.  Martin,  62  X.  Y.  570;  X"6n- 
nedy  V.  Goodman,  14  Keb.  586,  16  X.  W.  834;  Maltz  v.  Fletcher. 
52  Mich.  484,  18  N.  W.  228;  Colman  v.  Post,  10  Mich.  422, 
82  Am.  Dec.  43;  Catlin  v.  Birchard,  13  Mich.  110;  Bowler  v. 
Johnson,  17  Mich.  46;  Clarke  v.  Tappin,  32  Conn.  66;  Dickm 
V.  Morgan.  64  Iowa,  684,  7  N.  W.  145.) 

Albert  Hagan  and  Frank  Ganahl,  for  Respondent. 

In  an  action  upon  a  note  which  is  absolute  upon  its  face,  no 
evidence  can  be  produced  by  parol  tliat  it  should  only  be  paid 
on  a  certain  contingency.  (Swank  v.  Nichols,  24  Ind.  199; 
Schvrmeier  v.  Johnson,  10  Minn.  319  (Gill,  260) ;  Foy  v. 
Blackstone.  31  111.  538,  83  Am.  Dec.  34G ;  Myers  v.  Sunderland, 
4  G.  Greene,  567;  Cunningham  v.  Wardviell,  12  Me.  466;  Boody 
V.  McKenney,  23  Me.  517.)  A  verbal  contract  made  at  the 
time  a  promissory  note  ia  executed,  varying  the  terms  of  the 
note,  cannot  be  set  up  to  defeat  a  suit  on  the  note.  {Calhoun 
V.  Davis,  2  Ind.  532;  Foy  v.  Blackstone,  31  111.  538,  83  Am. 
Doc.  246;  Burge  v.  Dishman,  5  Blackf.  372;  Mahan  v.  Sher- 
man, 7  Blackf.  378;  Columbia  v.  Amos,  5  Ind.  184;  Tucker  v. 
Talbutt,  15  Ind.  115 ;  Nill  v.  Comparet.  15  Ind.  243 ;  Williams 
V.  Beazley,  3  J.  J.  Marsh.  577;  Vole  v.  Hundley,  8  Smedes  & 
M.  473;  Barton  v.  Wilkius,  1  Mo.  74;  Anspach  e.  Bast.  52  Pa. 
St.  356;  Daniefv.  Bay.  1  Hill  ^S.  C),  32.) 
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SWEET,  J.— On  AuRust  10,  18S3,  at  Salt  Lake  City,  ITtali, 
John  M.  Burke  executed  and  delivered  a  certain  promissory  note 
in  the  sum  of  $4,;(08,80,  with  interest  at  the  rate  of  six  per  cent 
per  annum  until  paid,  due  one  year  after  date,  and  payable  to 
H.  Grafton  Dulaney,  or  order.  Before  the  maturity  of  said 
note  defendant,  Burlto,  became  a  resident  of  Idaho  territory, 
and  on  the  seventh  dav  of  October.  1887,  plaintiff  commenced 
an  action  in  the  district  court  of  Idaho  territory,  first  judicial 
district,  in  and  for  Shoshone  county,  for  the  collection  of  said 
note.  Defendant  aete  up  as  a  defense  in  said  action  an  oral 
agreement,  made  at  the  time  of,  or  prior  to  the  execution  of, 
said  note,  the  substance  of  which  is  as  follows:  "That  plaintiff 
was  about  to  consummate  the  purchase  of  two  mining  claims, 
and  desired  the  defendant  to  become  the  superintendent  or  man- 
ager thereof.  To  this  proposition  defendant  replied  that  he  did 
not  care  to  enter  into  such  an  arrangement,  unless  there  was 
flomething  in  it  for  him.  Plaintiff  thereupon  offered  to  pur- 
chase the  property,  giving  to  defendant  a  one-half  interest 
therein,  the  defendant  to  execute  to  plaintiff  his  promissory 
note  for  one-half  the  purchase  price  of  said  property,  at  the 
Bame  time  giving  to  defendant  an  opportunity  to  examine  and 
test  said  mining  property;  and  further  agreeing  that  if,  after 
such  examination,  defendant  did  not  desire  to  pay  the  note,  and 
retain  his  interest  in  the  property,  he  might  surrender  said  in- 
terest to  plaintiff,  and  that,  upon  surrendering  this  interest, 
plaintiff  would  cancel  defendant's  note  given  therefor.  That, 
in  accordance  with  this  agreement,  plaintiff  purchased  the  prop- 
erty, taking  a  deed  therefor  in  the  names  of  plaintiff  and  de- 
fendant. That  afterward  defendant  did  examine  and  test  the 
mines  thus  purchased,  and  concluded  that  he  did  not  care  to 
retain  his  interest  in  the  same,  and  notified  plaintiff  that  he 
was  ready  to  execute  a  deed  in  favor  of  plaintiff  to  his  interest 
in  said  mines  whenever  plaintiff  would  cancel  said  note.  Where- 
fore, he  praya  judgment  against  plaintiff  for  the  cancellation 
of  said  note,  and  for  his  costs,"  etc. 

At  the  trial  defendant  offered  to  prove  said  agreement,  at  the 
same  time  tendering  a  deed  to  the  property,  and  plaintiff  ob- 
jected to  the  introduction   of    evidence  to  such  effect,  on  the 
Idfcho,  Vol.  2—48 
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ground  that  it  was  an  attempt  to  vary  the  tenns  of  a  written 
contract  by  parol  evidence.  The  offer  thus  made  waa  tendered 
in  various  forms,  and  always  met  by  the  same  objection;  and 
this  objection,  for  the  reason  above  set  forth,  was  sustained  by 
the  court,  TTie  case  was  tried  without  a  jury,  and  the  court 
gave  judgment  for  plaintiff  in  the  sum  of  $5,692.80.  Defend- 
ant excepted  to  the  ruling  of  the  court  in  excluding  the  evidence 
by  which  it  was  proposed  to  prove  the  agreement  before  men- 
tioned; and  the  ruling  thus  made  ia  the  error  assigned  upon 
which  defendant  and  appellant  relies  to  reverse  the  order  of  the 
court  below,  overruling  defendant's  motion  for  a  new  triaL 
Defendant  cites  Schindler  v.  Muhlheiser,  45  Conn.  153,  as  an 
authority  in  support  of  his  interpretation  of  the  law.  Several 
other  authorities  are  cited  by  appellant,  more  or  less  in  line 
with  the  case  just  referred  to;  but  unquestionably  Schindler  v. 
Muhlheiser  is  the  strongest  case  presented  by  the  appellant  as 
tending  to  support  his  claim  in  the  issue  at  bar.  After  stating 
the  facts  in  this  case,  the  court  reaches  three  separate  and  dis- 
tinct conclusions.  They  are  as  follows :  "1,  The  note  was  given 
pursuant  to,  and  in  fulfillment  of,  an  antecedent  agreement  be- 
tween the  parties ;  2.  That  agreement  shows  that  it  was  not  given 
ae  evidence  of  any  existing  indebtedness,  but  as  a  means  pf  ac- 
complishing an  ulterior  object  wholly  in  the  interest  and  for 
the  benefit  of  plaintiff;  3.  Consequently  the  note  wa^  an  accom- 
modation not«,  the  collection  of  which  would  operate  as  a  fraud 
upon  the  defendant."  We  need  not  quote  authorities  to  estab- 
lish the  principle  that  fraud  vitiates  any  contract.  The  quota- 
tion of  authorities  upon  this  proposition  is  wholly  unnecessary; 
'and  we  repeat  what  has  already  been  decided  over  and  over  by 
every  court  that  ever  considered  the  question,  and  what  has  been 
declared  to  be  the  law  by  every  text-writer  discussing  it,  that: 
any  contract  may  be  assailed  upon  the  charge  of  fraud,  mistakCj 
or  failure  of  consideration. 

We  will  now  consider  whether  the  case  at  bar  comes  within 
any  of  these  rules,  or  whether  it  comes  within  the  rule  laid  down 
in  the  case  first  cited.  Defendant  offered  to  prove  that  the 
agreement  was  made  prior  to  the  execution  of  the  note.  To  this 
extent  it  bears  some  resemblance  to  the  first  conclusion  reached 
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by  the  court  in  Schindler  v.  Muhlheiser.  But,  after  all,  no  con- 
tract can  be  executed  before  it  ib  dlecussed  in  all  of  its  forms 
and  phases,  and  thoroughly  understood  and  agreed  on  between 
the  parties;  and  the  execution  of  a  written  agreement,  or  con- 
tract, in  accordance  with  such  a  discussion,  would  not  be  a  ful- 
Jilling  of  an  antecedent  agreement.  It  is  simply  placing  tho 
afin'eement  in  writing,  and  thereafter  the  contents  of  the  writ- 
ten agreement  are  to  bear  witness  as  to  the  intent  of  the  par- 
ties. Beyond  this  first  conclusion,  however,  the  facts  ascer- 
tained by  the  court  in  the  caae  cited  do  not  apply  to  the  matter 
at  bar.  It  was  there  found  that  the  note  was  executed  "wholly 
in  the  interest  and  for  the  benefit  of  the  plaintiff."  The  nofa 
having  been  executed  for  the  benefit  of  the  plaintifF,  it  was  fur- 
ther found  to  be  an  accommodation  note,  and  that  its  collec- 
tion would  operate  as  a  fraud  upon  the  defendant  There  ia 
nothing  in  this  case  to  indicate  auch  a  condition  of  affairs.  De- 
fendant desired  "a  show  to  make  something  for  himself."  By 
what  course  of  reasoning  are  we  to  conclude  that  it  was  to  the 
benefit  of  plaintiff  to  pay  defendant's  half  of  the  purchase  price 
of  the  property,  and  accept  defendant's  note  therefor?  How 
did  that  become  ail  accommodation  to  the  plaintiff?  How 
could  plaintiff  perpetrate  a  fraud  upon  the  defendant  by  ad- 
vancing the  latter's  half  of  the  purchase  price  of  this  property, 
and  carrying  it  for  him  during  the  time  specified  in  the  note? 
If  we  were  to  speculate  outside  the  written  conditiona  of  the 
agreement,  we  might  say  that  there  was  more  danger  of 
plaintiff  giving  defendant  an  opportunity  to  watch  the  de- 
velopment of  the  mine  for  a  year,  and  then,  if  the  progress  of 
the  work  was  such  as  to  discourage  its  owners,  permit  him  to 
repudiate  the  contract,  then  there  would  be  danger  of  fraud 
upon  the  defendant  by  generously  advancing  the  money  to  carry 
his  portion  of  the  purchase  price. 

Now,  let  us  consider  the  conditionB  under  which  parol  evi- 
dence may  be  admitted  to  vary  the  terms  of  a  promissory  note. 
In  Schurmeier  v.  Johnson,  10  Minn.  319  {Oill.  258),  the  court, 
in  discussing  this  question,  says :  "It  is  a  rule  well  settled  that, 
in  the  absence  of  fraud  or  mistake,  parol  evidence  is  inadmissible 
at  law  or  in  equity  to  vary  a  written  contract.     Such  a  contract 
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cannot  be  varied,  explained  away,  or  rendered  ineffectual  by 
parol  proof  of  any  conversation  or  stipulatioii  prior  to  or  con- 
temporaneouB  with  its  execution.  It  is  conclusively  presumed 
to  set  forth  the  whole  agreement  of  the  parties,  and  the  extent 
and  manner  of  their  agreement."  Does  defendant  allege  fraud 
as  a  reason  why  the  plain  terms  and  conditions  of  this  note 
should  not  be  executed?  Does  he  aver  a  failure  of  conBideration ? 
Poes  he  allege  a  mistake?  These  are  the  only  grounds  upon 
which  the  plain  and  specific  utterances  of  a  written  agreement 
may  be  assailod  and  set  aside.  Not  one  of  them  comes  within 
the  proof  tendered  by  defendant  at  the  trial.  He  admits  the 
execution,  admits  the  consideration,  admits  the  execution  of  the 
deed  in  hie  own  name,  admits  that  the  note  calls  for  the  sum 
agreed  to  be  paid  for  the  property.  Clearly,  then,  he  is  not 
within  the  rule  which  authorizes  a  court  to  set  aside  the  provi- 
eiona  of  a  written  contract  upon  the  ground  of  fraud,  mistake 
or  failure  of  consideration.  What,  then,  does  he  plead?  He 
Bets  up,  in  effect,  that  the  agreement  is  not  all  in  writing,  and 
aska  permission  to  add  to  the  contract  signed  by  him  on  August 
10,  1883,  by  inserting  a  condition  concerning  which  the  con- 
tract is  absolutely  silent.  It  is  vain  to  say  that  these  offers  do 
not  tend  to  vary  the  terms  of  the  written  agreement.  An  agree- 
ment for  an  option  to  purchase  this  half  interest  would  have 
been  as  different  in  substance  and  in  effect  from  the  agreement 
actually  before  us  as  it  is  possible  to  make  one  contract  different 
from  another.  Contracts  cannot  be  added  to  or  taken  from  in 
this  manner.  In  Brown  v.  ^poffortl,  95  U.  S.  480,  this  ques- 
tion is  directly  passed  upon  by  the  court.  We  quote  from  the 
decision:  "Negotiable  notes  are  written  instniments,  and  as 
such  they  cannot  be  contradicted,  nor  can  their  terms  be  varied 
by  parol  evidence.  And  that  proposition  is  universally  true 
where  a  promissory  note  is  in  the  hands  of  an  innocent  holder. 
Where  a  bill  of  exchange  was  drawn  in  the  usual  form,  and  was 
protested  for  nonpaymeat,  the  court  held  twenty  years  ago  that 
parol  evidence  of  an  understanding  between  the  drawer  and  the 
party  in  whose  favor  the  hill  was  drawn  was  inadmissible  to  vary 
the  terms  of  the  instrument."  The  court  then  states  the  issue 
involved  in  Brown  v.  Wiley,  20  How.  442,  and  approves  the 
same.     Further  on,  in  the  same  case  (page  481)  the  court  say: 
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"Attempt  was  made  in  a  leading  case  to  prove  that  the  payee 
agreed  with  the  indorser  that  if  he  would  indorse  the  note  he 
phould  incur  uo  responsibility,  as  the  payment  was  aecured  by 
collaterals,  and  when  offered  in  the  circuit  court  the  evidence 
was  admitted;  hut  the  court,  when  the  case  was  brought  here  on 
a  writ  of  error,  reversed  the  judgment,  holding  that  the  evidence 
should  have  been  excluded":  Citing  Banks  v.  Dunn,  G  Pet.  51. 
Continuing,  and  on  the  same  page :  "Decided  cases  of  the  most 
authoritative  character  have  determined  that  parol  evidence  of 
an  oral  agreement  alleged  to  have  been  made  at  the  time  of  the 
drawing,  making  oi  indorsement  of  a  bill  or  note,  cannot  be  ad- 
mitted to  vary,  qualify,  contradict,  add  to,  or  subtract  from, 
the  absolute  terms  of  n  written  contract."  (Specht  v.  Howard, 
16  Wall.  5(>4.)  In  the  same  case  the  court  indorses  the  quota- 
tion  already  made  from  10  Minn.,  in  the  following  language: 
"In  the  absence  of  fraud,  accident,  or  mistake,  the  rule  is  the 
same  in  equity  as  at  law,  that  parol  evidence  of  an  oral  agree- 
ment alleged  to  have  been  made  at  the  time  of  the  drawing, 
making,  or  indorsing  a  bill  or  note  cannot  be  permitted  to  vary, 
qualify,  ct-niradict,  add  to,  or  subtract  from,  the  absolute  terms 
of  a  written  contract" :  Citing  Forsyth  v.  Kimball,  91  TJ.  S.  291. 
Defendant  contends  that  the  payment  of  this  note  was  de- 
pendent upon  a  condition,  or  that  its  delivery  was  dependent 
upon  a  condition,  it  matters  not  which.  There  is  nothing  con- 
ditional about  the  written  agreement.  It  states  clearly  and 
specifically  what  the  maker  of  the  note  promises  to  do.  There 
is  no  condition  about  it;  and  if  there  was  an  agreement  entered 
into  at  the  time  that  defendant  might  do  something  else 
at  his  option,  it  would  be  a  plain  contradiction  of  the  terms 
of  the  instrument  itself.  Quoting  further  from  Brown 
V.  Spofford,  95  XT.  S.  482,  we  find  a  declaration  directly  upon 
this  point:  "Parol  evidence  of  an  agreement  made  contempor- 
aneously with  a  promissory  note,  which  contains  an  absolute 
promise  to  pay  at  a  specified  time,  is  not  admissible  in  order  to 
extend  tlie  time  for  payment,  or  to  provide  for  the  payment  out 
of  any  particular  fund,  or  in  any  other  way  than  that  specified 
in  the  instrument,  or  to  make  the  payment  depend  upon  condi- 
tion." Authorities  in  support  of  this  principle  might  be  con- 
tinued indefinitely.     Those  cited  have  been  referred  to,  not  so 
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much  to  establish  tlie  principle,  because  it  is  conceded  by  both 
parties  in  the  matter  at  bar,  as  to  show,  from  the  similarity  of 
qupstiona  involved  in  the  cases  referred  to,  the  erroneous  posi- 
tion taken  by  defendaut.  Therefore,  as  the  evidence  rejected 
by  the  court  below  tended  to  establish  an  oral  agreement  differ- 
ent in  form,  different  in  purpose,  and  different  in  effect 
from  the  written  contract  in  issue,  and  as  the  effort  to 
change  those  conditions  is  not  based  upon  either  a  failure  of 
consideration,  fraud,  or  mistake,  we  hold  that  the  court  below 
did  not  err  in  refusing  to  admit  the  testimony,  and  that  the 
judgment  must  be  aUrnied. 

Beatty,  C.  J.,  concurs. 

BEBRT,  J.,  Dissenting. — This  is  an  action  upon  a  promie- 
sory  note,  made  by  the  defendant  to  this  plaintiff  at  Salt  Lake 
City,  Utah,  August  10,  1883,  payable  one  year  after  date.  The 
action  is  between  the  original  parties  to  the  note.  The  com- 
plaint is  in  the  usual  form.  The  amended  answer  sets  up  that 
"the  note  mentioned  and  set  forth  in  the  complaint  was  given 
for  the  consideration  and  under  the  conditions  following,  to 
wit:  On  the  tenth  day  of  August,  1883,  the  plaintiff  had  nego- 
tiated the  purchase  of  the  two  mining  properties  at,  etc.,  ter- 
ritory of  Utah,  being  the  undivided  half  of  tJio  properties 
known  as  the  'I-ive  Yankee'  lode  claim,  and  the  'Mary  Ellen' 
lode  claim,  of  M.  Cullen  and  Dennis  Eyan,  and  orally  agreed 
with  this  defendant  that  he  would  purchase  the  said  proper- 
ties, and  give  this  defendant  the  option  of  becoming  the  owner 
of  the  undivided  one-sixth  of  each  of  said  claims,  for  the  same 
price  which  plaintiff  paid  for  said  interests,  to  be  paid  by  the 
defendant  to  the  plaintiff  one  year  after  date,  in  the  event  the 
defendant  should  desire  to  become  the  owner  and  purchaser 
of  said  interests.  The  defendant  thereupon  agreed  to  accept 
such  option  of  purchase,  and  the  plaintiff  thereupon  bought 
the  said  property."  That  in  the  consummation  of  the  purchase 
of  said  properties,  at  the  instance  solely  of  plaintiff,  the  con- 
veyance therefor  was  taken  in  the  joint  names  of  plaintiff  and 
defendant,  and  plaintiff  requested  defendant  to  give  his  note  for 
his  share  of  the  purchase  price,  the  same  being  the  sum  of 
$4,308.80,  afl  srt  forth  in  the  note  declared  to  be  payable  one 
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year  after  date,  and  then  and  there  agreed  with  defendant  that 
defendant  could  explore,  work,  and  develop  said  mining  claim ; 
and  if  at  any  time  before  the  maturity  of  said  note  defend- 
ant desired  to  do  bo,  he  could  relinquish  said  option  of  pur- 
chase, and  the  plaintiff  would  cancel  said  note,  and  accept  a 
reconveyance  of  the  interests  bo  deeded  to  defendant  in  said 
mining  claima  in  full  discharge  of  eaid  note,  and  cancellation 
thereof,  and  defendant  accepted  the  conveyance  of  said  claims, 
and  executed  said  note  upon  the  agreement  aforesaid,  and 
the  consideration  of  said  note  was  none  other  or  different. 
That  the  defendant  purauant  to  said  agreement,  entered  upon 
and  explored  the  property,  and  within  the  year  notified  the 
plaintiff  that  he  was  dissatisfied  with,  and  declined  to  take,  the 
property,  relinquished  his  said  option,  and  in  March,  1884,  noti- 
fied the  plaintiff  of  these  facts,  "and  proffered  his  readiness 
and  willingness  to  convey  the  interest  bo  appearing  in  hia  name 
upon  demand,  at  his  own  expense,  and  thereupon  vacated  the 
property  to  the  plaintiff,  who  entered  upon  and  worked  the 
same."  The  defendant  avers  readiness  to  convey  the  interest 
to  the  plaintiff,  and  tenders  a  deed  thereof. 

Upon  these  issues  the  case  was  brought  to  trial  before  the 
court,  without  a  jury,  December  18,  1888,  and  judgment  was 
rendered  for  the  plaintiff  in  the  sum  of  $5,692.80.  Statement 
of  a  case  for  new  trial  was  duly  made,  the  motion  was  denied, 
and  defendant  appeals  from  both  the  judgment  and  order  deny- 
ing a  new  trial. 

The  assignments  of  error  are,  in  substance:  1.  The  findings 
of  fact  made  by  the  court  ar«  contrary  to  the  evidence;  2.  Er- 
rors of  Jaw  arising  on  the  trial,  duly  excepted  to. 

It  is  only  necessary  to  consider  this  second  ground  of  error, 
for,  if  this  charge  is  sustained,  the  former  follows  of  course. 
As  stated  above,  this  case  is  between  the  original  parties  to 
the  transaction,  stripped  of  all  questions  of  the  right  of  inno- 
cent holders  of  commercial  paper.  The  agreement  on  which 
the  defendant  relies,  aside  from  the  note  itself,  is  alleged  in 
the  answer  to  have  been  entirely  by  parol.  This  alleged  parol 
contract  is  that,  prior  to  the  making  of  the  note,  the  plaintiff 
waa  negotiating  for  certain  mining  property,  and  that  the 
plaintiff  agreed  to  purchase  the  property,  and  give  to  the  de- 
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fendant  a  year's  option  of  becoming  the  owner  of  aa  undivided 
part  of  the  same,  at  the  same  price  the  plaintiff  was  to  pay  for 
it;  the  defendant  to  have  one  year  to  explore  and  work  the 
property,  to  determine  whether  he  would  become  such  owner; 
that  in  consummating  the  purchase  the  plaintiff,  of  hie  own  mo- 
tion solely,  took  the  title  in  the  name  of  both  of  these  parties ; 
that  the  defendant,  with  knowledge  that  the  property  had  been 
60  deeded,  at  the  request  of  the  plaintiff,  gave  the  note  in  suit, 
but  that,  as  a  part  of  the  transaction,  it  was  further  agreed 
that  if  at  any  time  within  the  year  the  defendant  chose  to  re- 
linquish his  option  of  purchase,  the  plaintiff  would  cancel  the 
note,  and  accept  a  conveyance  of  the  interest  of  the  property 
eo  deeded  to  defendant,  in  full  discharge  of  said  note  and  can- 
cellation therpof.  The  defendant  accepted  the  conveyance,  and 
made  the  note  upon  such  agreement  only. 

The  allegations  of  the  answer  must  be  taken  together,  and,  if 
shown  88  rtated,  the  plaintiff  never  became  the  owner  of  this 
note,  and  entitled  to  enforce  tiie  same  against  the  defendant. 
The  full  consideration  of  it  never  passed  to  the  defendant. 
He  had  not  purchased  the  property,  and  some  months  before 
the  expiration  of  the  time  which  he  had  to  explore  and  work 
the  mine,  and  make  up  his  mind  whether  he  would  take  it,  he 
determined  not  to  take  it;  eo  notified  the  plaintiff,  left  the 
mine,  and  the  plaintiff  enjoyed  popsession  of  it.  The  contract 
of  purchase  was  never  consummated.  As  to  that,  the  minds 
of  the  parties  never  met.  This  case  results  from  the  peculiar 
mode  adopted  by  the  plaintiff  in  giving  an  option  upon  this 
property.  From  the  evidence  it  seems  that  the  plaintiff  had 
his  own  way  in  the  peculiar  manner  in  which  the  option  was 
given.  Instead  of  taking  tlie  title  in  his  own  name,  the  plain- 
tiff, in  taking  it,  of  his  own  choice,  took  it  to  each  of  the  par- 
ties jointly.  It  appears  in  the  evidence  that  the  motive  of  the 
plaintiff  in  desiring  to  associate  the  defendant  with  him  in  the 
mine  was  to  have  his  services  in  its  management  and  working. 
Even  if  he  insisted  on  the  note  as  security  that  the  defendant, 
if  he  refused  to  buy,  would  reconvey  the  title,  of  which  there 
is  no  pretense,  that  makes  the  plaintiff's  position  no  better. 
The  note  would  be  only  as  security  on  the  defendant's  refusal 
to  reconvey.     It  was  still  but  the  sale  of  an  option.     The  note 


March,  1890.]  Dulanet  v.  Bdrke, 


Opinion  of  Uie  Court — B«rrj,  J.,  Ditteenting. 


was  not  given  for  the  land ;  the  maker  had  not  then  agreed  to 
take  the  land.  But  it  was  given  for  another,  and  a  merely 
temjroranr,  purpose.  The  Bimple  and  only  question  is,  May  the 
fact  be  ahown  that  the  note  waa  only  an  incident  to  an  incom- 
plete contract  by  parol? 

It  is  contended  by  the  plaintiff  that  to  allow  such  showing 
would  be  a  violation  of  the  rule  that  parol  proof  cannot  be 
given  to  contradict  or  vary  the  terms  of  a  written  agreement. 
There  is  eome  conflict  in  the  anthoritiea  as  to  what  shall  be 
deemed  to  change  the  terms  of  an  instrument;  but  the  plain 
words  of  the  rule  itself  are  as  near  an  expression  of  its  mean- 
ing as  we  can  hope  to  have.  Chancellor  Kent  (2  Kent's  Com- 
mentaries, 556)  says  that  "it  is  an  inflexible  rule  that  parol 
evidence  ia  not  admissible  to  supply  or  contradict,  enlarge  or 
vary,  the  words  of  a  contract  in  writing.  That  would  be  the 
substitution  of  parol  for  written  evidence,  under  the  hand  of 
the  party;  and  it  would  lead  to  uncertainty,  error  and  fraud-. 
Parol  evidence  is  received  when  it  goes,  not  to  contradict  the 
terms  of  the  writing,  but  to  defeat  the  whole  contract,  as  being 
fraudulent  or  illegal,  for  it  then  shows  that  the  instrument 
never  had  any  valid  operation;  and  this  rule  is  supported  on 
grounds  of  policy  and  necessity."  The  contention  is,  in  the 
case  at  bar,  that  the  writing  purporting  to  be  a  contract  was 
m  fact  not  a  contract  at  all ;  that  it  was  not  made  as  a  contract, 
but  only  as  an  incidental  part  of  a  transaction,  mostly  by  parol, 
which  might  or  might  not  become  a  contract ;  that,  as  it  stood, 
it  was  without  consideration;  that  the  conditions  on  which  it 
might  become  a  contract  never  occurred.  The  defendant  dis- 
avows any  intention  in  any  manner  to  vary  the  terms  or  words 
of  this  instrument.  Many  cases  are  cited,  but  none  of  them 
make  the  rule  any  plainer  than  it  is  as  here  stated.  Few,  if 
any,  of  these  cases  go  the  extent  of  denying  that  the  considera- 
tion of  a  note  in  the  hands  of  the  original  payee  can  be  inquired 
into.  In  the  hands  of  bona  fide  holders  without  notice,  the 
case  may  be  different;  but  that  depends  on  other  considera- 
tions. In  Kennedy  v.  Qoodman,  14  Neb.  688,  16  N.  W.  834, 
the  court  say :  "The  law  is  now  well  settled  that  in  an  action 
against  a  party  to  a  negotiable  instrument,  by  his  immediate 
promise,  a  want  or  failure  of  consideration  is  a  good  defense. 
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It  is  uDDeceBESry  to  cite  authorities  on  this  point,  becanse  there 
seems  to  be  no  conflict."  We  are  especially  cited  to  decisions 
of  the  supreme  court  of  the  United  States,  because  of  their 
controlling  authority  over  this  court;  but  on  examination  all 
of  those  cases  presuppose  a  valid  contract  foundation  for  the 
instruments  there  in  question.  In  Brovm  v.  Wileif,  20  How. 
444,  the  flctioa  was  upon  a  bill  of  exchange,  payable  one  year 
after  its  date;  but  by  the  laws  of  the  state  where  it  was  made, 
and  where  it  was  sought  to  be  enforced,  it  became  due  at  once 
on  its  acceptance  being  refused.  It  was  regularly  presented, 
According  to  law,  and,  being  dishonored,  suit  was  at  once  be- 
gun. Defendante  set  up  a.  different  agreement  as  to  the  time 
of  presentment  than  that  prescribed  by  iaw,  and  deducible  from 
the  terms  of  the  bill ;  and  the  court  held  that  such  parol  agree- 
ment was  inconaiEtent  with  those  terms.  Id  its  decision  the 
court  say  in  reaching  its  conclusion:  "It  is  admitted  the  bill 
was  given  for  full  value,"  and  the  question  is  presented, 
"whether  parol  evidence  should  have  been  received  to  vary, 
•Iter  or  cofitradict  that  which  appears  on  the  face  of  the  hill 
of  exchange."  The  contract  was  perfect,  the  obligation  to  pay 
at  Bome  time  conceded,  and  its  own  terms,  construed  by  the  law, 
fixed  the  time.  This  holding  is  consistent  with  the  argument 
of  this  defendant,  or  at,  least  it  does  not  preclude  his  claim. 
To  like  effect,  Banks  v.  Dunn,  6  Pet.  56 ;  also  Speckt  v.  Howard. 
16  Wall.  564.  So  in  Brown  v.  Spofford.  95  U.  S.  474.  So  in 
Isaacs  V.  Blkina,  11  Vt.  679.  The  latter  case  was  upon  a  note 
regular  upon  its  face  for  money,  but  in  defense  to  which  the 
defendant  offered  to  prove  that  it  was  in  reality  given  as  a 
chattel  note,  and  not  for  money;  and  the  court  very  properly 
held  the  evidence  inadmissible.  The  reason  is  obvious,  and  the 
rule  in  that  and  in  all  similar  cases  must  be  conceded.  >Tu- 
meroue  authorities  are  cited  from  state  courts,  some  of  which 
would  entirely  exclude  the  defense  in  this  case ;  but  we  do  not 
find  that  the  United  States  supreme  court  intended  to  go  be- 
yond the  eases  cited  from  it. 

On  the  other  hand,  in  many  of  the  leading  states  of  the 
Union,  a  doctrine  admitting  this  defense  is  the  settled  law. 
The  queation  involved  is  not  one  to  be  affected  by  mere  num- 
bers of  adherents  to  either  view.    That  aide  that  has  the  more 
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cogent  reasons,  which  is  most  in  harmony  with  natural  right 
and  justice,  must  ultimately  prevail.  Temporary  or  local  con- 
fiideratione,  founded  on  the  nature  of  business  transactionB,  in 
any  particular  time  and  place,  cannot  affect  it  It  is  said  that 
to  admit  this  defense  will  open  the  door  to  false  swearing  and 
fraud.  That  may  be  s  ground  for  legislative  action,  but  we 
cannot  indulge  the  presumption  that  to  prevent  perjury  the 
laws  must  be  so  congtnied  as  to  deny  men  the  opportunity  to 
commit  it  If  men  will  avail  themselves  of  an  opportunity  to 
perjure  themselves,  opened  by  a  rule  of  law  for  the  necessary 
purpose  of  protecting  the  unwary  and  unsuspecting  from  im- 
positions and  frautte,  the  criminal  laws  will  correct  them.  The 
civil  law  ia  not  made  to  favor  any  class  of  contract  breakers, 
but  it  is  made  to  shield  the  honest,  the  unwary,  and  the  op- 
pressed in  their  enjoyment  of  right  and  justice.  The  case  of 
Sckindter  v.  Muhlheiser,  45  Conn.  1B3,  was  in  many  respects 
like  the  case  at  bar  and  nearly  identical  in  principle.  The 
note  on  which  that  action  was  brought  was  claimed  by  the  de- 
fendant to  be  made  for  the  accommodation  of  the  plaintiff, 
and  hence  that  it  was  not  a  debt  of  defendant  to  plaintiff.  In 
the  decision  of  that  case  the  court  say:  "The  note  was  given 
pursuant  to,  and  in  fulfillment  of,  an  antecedent  agreement 

between  the  parties The  plaintiff  invokes  the  familiar 

rule  of  law  that  parol  evidence  is  not  admissible  to  contradict 
or  vary  a  written  instrument  ....  It  has  for  its  object  the 
jjrevention  of  fraud  and  perjury,  in  those  cases  where  the  par- 
ties have  put  their  contracts  in  writing,  by  excluding  any  other 
evidence  of  the  terms  of  the  contract  than  the  writing  itself. 
But  that  is  not  this  case.  The  contract  was  not  reduced  to 
writing.  It  was  a  parol  agreement,  and  provided  for  the  use 
of  the  note  in  suit,  and  also  of  the  deed  [to  the  defendant]  for 
a  special  purpose So  far  the  contract  has  been  per- 
formed. But  this  is  not  all  of  it  A  further  provision  in  it 
was  that  the  defendant  should  reconvey  the  iMids  to  the  plain- 
tiff, and  the  plaintiff  should  give  up  to  the  defendant  his  note. 
This  part  the  plaintiff  refuses  to  perform.  He  insists  that  the 
defendant,  contrary  to  the  intention  and  understanding  of 
both  parties,  shall  retain  the  land  and  pay  the  note.  That 
makes  the  transaction  simply  a  sale  of  real  estate^  when  there 
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was  no  sale  in  fact.  It  compeU  the  defendant  against  his  will 
to  become  the  purchaser  of  this  land.  Instead  of  preventing 
fraud,  such  an  application  of  the  rule  would  perpetrate  a  fraud 
of  the  grossest  character,  and  bring  reproach  upon  the  law, 
and  the  administration  of  justice" ;  citing  Brush,  v.  Scribner.  11 
Conn.  388,  29  Am.  Dec.  303 ;  Case  v.  Spaulding,  24  Conn.  578  ^ 
Daggett  v.  Wkiting,  35  Conn.  366 ;  Downer  v.  Chesebrough,  36 
Conn.  39,  4  Am.  Hep.  29;  Dale  v.  Gear,  39  Conn.  89. 

With  slight  change  in  verbiage,  the  words  of  the  court  in 
Sckindler  v.  Muhlheiser  would  apply  as  well  to  the  case  at  bar. 
So  in  Maltz  v.  Fletcher,  52  Mich.  484,  18  N.  W.  228,  Chief  Jus- 
tice Cooley  says:  "It  is  always  competent  to  show  that  a  con- 
tract sued  upon  is  without  consideration;  and  no  rule  or  policy 
of  the  law  ia  violated  by  allowing  proof  to  be  made  of  the  pur- 
pose for  which  negotiable  paper  was  given;  or  that  the  pur- 
pose does  not  require  that  payment  should  be  enforced."  Thia 
case  is  parallel  with  one  phase  of  the  present  case.  Maltz  sued 
Fletcher  on  promissory  note,  and  Fletcher  pleaded  that  it  was 
understood  when  the  notes  were  given  that  they  were  only  ta 
be  paid  if  the  logs  for  which  they  were  given  should  be  ad- 
judged, in  a  certain  action  then  proceeding  to  test  the  title 
to  the  logs,  not  to  belong  to  Fletcher.  So,  in  Dicken  v.  Mor- 
gan, 54  Iowa,  684,  7  N.  W.  145,  Which  was  on  a  promiasoiy 
note  and  mortgage  the  answer  alleged  that  a  part  of  the  con- 
sideration of  the  note  was  an  agt-eement  by  parol  that  the  plain- 
tiff should  procure  a  highway  to  be  constructed,  etc.,  which 
he  had  failed  to  do.  This  was  demurred  to,  on  the  ground 
that  it  seta  up  a  verbal  agreement,  by  which  defendant  attempts 
to  add  to  or  change  the  terms  of  the  note  and  mortgage.  The 
court  say :  "The  agreement  alleged  in  the  answer  did  not  add  to- 
or  change  the  terms  of  the  contract  contained  in  the  note,  which 
was  to  pay  the  sum  exprcsst'd  therein.  That  contract  is  that 
defendants  will  pay  plaintiff  the  sum  of  money  named  in  the 
notes  at  the  time  fixed,  with  interest.  The  contract  pleaded 
by  the  defendants  is  a  distinct  and  independent  contract,  which 
was  a  partial  consideration  for  the  note.  It  in  no  sense 
changos,  or  adds  to  the  terms  of  the  note,  and  was  not  intended 
60  to  do.  Contracts  of  this  kind,  where  one  is  the  considera- 
tion of  another,  are  common  business  transactions.  It  haa 
never  been  thought  by  those  who  made  them  that  the  contract. 
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which  is  the  consideration,  adds  to  or  changes  the  other;  surely 
the  courts  never  so  held."  (Citing  Trayer  v.  Reeder,  45  Iowa, 
273;  Putman  v.  Haliey,  24  Iowa,  425.)  Such  a  plea  goes  to 
the  con  ei  do  rati  on  of  the  note,  and  behind  the  cases  cited  by  the 
plaintiff.  So,  also,  in  Benlon  v.  Martin.  52  N.  Y.  570,  which 
was  an  action  on  a  duplicate  draft  by  defendant  to  plaintiff. 
Judge  Folger,  in  delivering  the  opinion,  says:  "Clearly,  it  was 
competent  to  show  the  terms  upon  which  the  duplicate  was 
delivered,  and  for  the  defendant  to  restrict  and  limit  his  liabil- 
ity thereby,  and  to  protect  himself  by  them  against  any  liabil- 
ity; ,,,  .  and  the  annexing  of  such  conditions  to  the  delivery 
is  not  an  oral  contradiction  of  the  written  obligations,  though 
negotiable,  as  between  the  parties  to  it,  or  others  having  notice," 
In  speaking  of  this  rule  excluding  oral  evidence  to  vary  the 
terms  of  a  written  agreement.  Chancellor  Kent  further  says: 
"It  is  to  be  observed  that  the  rule  is  directed  only  against  the 
admission  of  any  other  evidence  of  the  language  employed  by 
the  parties  in  making  the  contract  than  that  which  is  furnished 
in  the  writing  itself."  In  the  case  at  bar  there  is  no  question 
AS  to  the  language  used  in  the  note.  The  question  is  only  as 
to  the  conditions  on  which  it  was  put  in  the  plaintiff's  hands. 
I'hat  the  consideration  of  negotiable  promissory  notes,  the 
same  being  concurrent  parol  agreements,  may  be  inquired  into, 
in  an  action  on  the  notes,  by  the  promisor  against  the  maker, 
the  authorities  are  Bumerous,  and  sustain  the  view  that  any 
«ther  rule,  or  any  other  application  of  the  rule,  excluding  evi- 
denoe  to  vary  the  language  of  the  contract,  would,  in  the  words 
of  the  court  in  Sckindler  v.  MvhlheUer,  supra,  perpetrate  a 
fraud  of  the  groBsest  character,  and  bring  reproach  upon  the 
law  and  the  adminietration  of  justice";  at  least,  such  result 
would  be  likely  to  follow: 

I  conclude  (1)  that  the  agreement  set  up  in  the  answer  in 
this  case,  and  sought  io  be  proved  by  the  defendant  upon  the 
trial,  was  proper  to  be  shown;  and  (2)  that  parol  evidence 
was  competent  to  show  the  same;  that  such  evidence  was  ad- 
missible under  the  pleadings;  and  that  the  several  rulings  of 
the  court  below  in  eioluding  the  same  were  erroneous.  (ATen- 
nedy  V.  Goodman,  14  Neh.  585, 16  N.  W.  834 ;  Baynes  v.  Thorn, 
28  N.  H.  386.)  This  judgment  should  be  reversed,  and  a  new 
trial  ordered. 


Lewistoh  Nat,  Bank  v.  Mabtim.        [Snp.  Ct. 
Argument  for  Appellant. 


(March  3,  1800.) 
LEWISTON  NATIONAL  BANK  v.  MARTIN,  Shempp. 
[23  Pm.  820.] 
Chattel    Mobtsasb— Attachiho     Cwatrrata. — Under    the    Uwa    of 
Idaho  a  mortgagor  maj  retAin  the  pouesMon  at  the  mortgaged 
chattela  aa  af^ingt  sttaching  creditors  hj  recording  the  mortgago 
aa  provided  h7  atatute. 
ArTACHUia  Cbeditors'  Riohth. — PoMeesioii  at  a  atodc  of  merehan- 
diBe  by  the  mortgagor,  with  power  to  sell  and  reUil  th«  aame, 
without  requiring  the  proceeds  to  he  applied  to  the  payment  of 
the  debt  due  the  mortgagee,  ia  void  aa  to  attaching  ereditore  of 
the  mortgagor. 

APPEAL  from  District  Court,  Eooten&i  County. 

Albert  Hagan,  for  Appellant. 

A  judgment  based  upon  findings  wbich  do  not  detennine 
All  the  issues  raised  bj  the  pleadings  is  a  decision  against  law, 
for  which  a  new  trial  may  be  had.  (Knight  v.  Rocke,  56  Cat. 
lb.)  A  chattel  mortgaga  reserving  the  right  to  dispose  of  the 
goods  in  the  usual  course  of  trade  is  void,  and  taking  posscs- 
sioQ  thereafter  bj  the  mortgagee  will  not  cure  the  fraud. 
{WelU  V.  Langbein,  20  Fed.  183^  Chenery  v.  Palmtr,  6 
Cal.  120,  65  Am.  Dec.  493;  Delaware  v.  Ensign,  21  Barb.  8S; 
Parshall  v.  Eggert,  64  N.  Y.  18;  BlaketieB  v.  Rogsman,  43  Wis. 
116 ;  Siein  v.  Munch,  24  Minn.  390.)  A  mortgage  of  a  fitock 
of  goods,  such  lis  is  usually  kept  for  sale  in  the  particular  trade 
of  the  mortgagor,  with  provision  that  the  mortgagor  may  re- 
tain possession,  and  use  and  enjoy  the  mortgaged  property,  is 
void  oD  its  face  as  to  other  creditors  of  the  mortgagor;  and 
where  the  mortgagee  knowingly  allows  the  mortgagor  to  sell 
the  goods,  and  appropriate  the  proceeds  to  his  own  benefit,  the 
mortgage  will  be  void  as  to  such  other  creditors,  independent 
of  any  such  provision.  (Davenport  v.  Foulke,  68  Ind.  382, 
34  Am.  Hep.  265 ;  Peiser  v.  Peiicolag,  60  Tex.  638,  38  Am.  Sep. 
621;  Lund  v.  Fletcher,  39  Ark.  336,  43  Am.  Eep.  870.) 

Philip  TiUin^WBt  and  Ilawley  &  Beeves,  for  Eespoodent. 
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When  the  mortgage  on  its  face  does  not  grant  any  power 
to  the  mortgagor  to  sell  or  dispose  of  the  mortgaged  property^ 
its  terms  and  conditions  cannot  be  contradicted  or  varied  by 
an  unwritten  agreement  or  underetanding  of  the  parties  had 
at  the  time  or  contemporaneously  with  its  execntion,  (Berthold 
V.  Fox.lS  Minn.  501  (Gill.  462),  97  Am.  Dec.  243;  Chenery  v. 
Palmer.  6  Cat.  122,  65  Am.  Dec.  493;  Adair  v.  Adair,  6  Mich. 
204,  71  Am.  Dec.  779.)  Statntes  providing  for  the  recordings 
of  mortgages  of  personal  property  are  the  substitute  for  poeses- 
eion  by  the  mortgagee,  and  repel  all  imputation  of  fraud  which 
would  arise  from  the  want  of  it,  (Jones  on  Chattel  Mort- 
gages, sec.  380;  Berson  v.  Nunan,  63  Cal.  550;  Bullock  v.  WHU 
iams.  16  Pick.  33;  Forbes  v.  Parker,  IS  Pick.  462;  Skurlleif  v. 
Willard,  19  Pick;  208 ;  Hughes  v.  Cory,  SO  Iowa,  399 ;  Toriert 
V.  Hayden,  11  Iowa,  435;  Smith  v.  Moore,  11  N.  H.  65.)  The 
assignee  of  a  mortgage  takes  it  subject  to  the  equities  between 
the  parties  of  which  he  had  notice,  either  from  the  mortgage 
itself  or  from  other  sources.  (Croft  v.  Bunster,  9  Wis.  603; 
James  v.  Morey,  Z  Cow.  296.) 

SWEET,  J.— On  the  thirty-first  day  of  December,  1887, 
James  McQreil  executed  and  delivered  to  S.  B.  Smith  a  chat- 
tel mortgage,  as  security  for  three  promissory  notes,  one  notfr 
for  $319.71  and  two  for  $717.95  each— the  firet  note  payable 
aizty  days  after  date,  and  the  two  latter  payable  seven  months 
after  date — said  notes  bearing  even  date  with  the  mortgage 
above  mentioned.  The  mortgaged  property  consisted  of  the 
contents  of  a  drugstore,  including  the  fixtures  thereof,  and  an 
apparatus  for  bottling  soda.  Among  other  provisions  in  said 
mortgage  contained  we  find  the  following:  "Until  default  be 
made  in  the  payment  of  said  sums  of  mon^,  the  said  party 
of  the  first  part,  his  administrators  or  assigns,  may  remain 
and  continue  in  the  quiet  and  peaceable  possession  of  the  said 
goods  and  chattels,  and  in  the  free  and  full  use  and  enjoyment 
of  the  same."  On  January  15,  1888,  the  mortgagee,  Smith, 
transferred  said  notes  and  mortgage  to  plaintiff  herein,  the  Lew- 
iston  National  Bank.  On  March  2,  1888,  McGrail  sold  the 
entire  stock  of  goods  then  on  hand  to  the  mortgagee,  S.  B. 
Smith,  who  immediately  took  possession  of  the  same,  and  car- 
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riod  on  a  retail  drag  bosiDegfi  from  eaid  stock  of  goods,  together 
with  6uch  additional  puTchasee  as  he  may  from  time  to  time 
have  added  thereto,  until  the  twenty-sixth  day  of  May,  1888, 
when,  in  an  action  wherein  Porter  &  Co.  were  plaintiffs  and 
Baid  mortgagor  and  mortgagee,  McGrail  and  Smith,  were  de- 
fendants, a  writ  of  attaehment  was  issued,  nnder  and  by  virtue 
of  which  defendant  and  appellant,  William  Martin,  as  sheriff  of 
.Kootenai  county,  took  possession  of  the  goods,  wares  and  me^ 
chandiae  in  said  store.  The  action  brought  by  Porter  &  Co. 
was  prosecuted  to  a  judgment  in  the  probate  court  of  said 
county;  and  thereupon  an  execution  was  issued  under  and  by 
virtue  of  which,  on  the  twentieth  day  of  August,  1888,  de- 
fendant, 88  sheriff  aforesaid,  proceeded  to  sell  the  contraits  of 
eaid  store  seized  by  him  under  the  said  writ  of  attachment  at 
the  time  said  action  was  commenced.  On  the  11th  of  Sep- 
tember, 1888,  the  Lewiston  National  Bank,  in  an  action  against 
said  McGrail,  obtained  a  judgment  in  the  sum  of  $1,633,  and 
an  order  for  the  sale  of  the  goods,  wares  and  merchandise  de- 
scribed in  said  mortgage,  adding,  as  a  further  description 
thereto,  as  follows :  "Being  the  property  that  was  in  said  store 
on  Decemher  31,  1887,"  Defendant  returned  eaid  execution, 
with  an  indorsement  thereon  to  the  effect  that,  after  due  and 
diligent  search,  he  was  unable  to  find  the  goods  and  chattels 
described  therein,  save  and  except  the  said  bottling  apparatus, 
which  he  had  seized  and  sold  for  the  benefit  of  plaintiff. 
Thereupon  plaintiff  brought  an  action  against  the  defendant 
herein,  the  said  sheriff,  for  the  sum  of  $1,IjS3.31,  the  alleged 
value  of  the  goods  described  in  said  mortgage.  In  its  com- 
plaint plaintiff  avera  that,  by  reason  of  defendant's  failure  to 
seize  and  sell  said  goods,  or,  in  other  words,  that  by  reason 
of  defendant's  seizure  and  sale  of  said  goods  under  and  by  vir- 
tue of  the  attachment  and  judgment  above  set  forth,  the  plain- 
tiff was  damaged  in  the  amount  specified,  and  asked  judgment 
therefor.  Defendant,  answering  the  complaint,  sets  forth  the 
facts  already  detailed  herein,  and  asks  that  plaintiff's  action 
be  dismissed.  Plaintiff  obtained  judgment  in  the  lower  court 
for  the  sum  above  set  forth^  and  defendant  forthwith  appealed 
to  this  court 
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The  question  presented  to  this  court  is  as  follows:  Is  a  mort- 
gage on  tlie  goods,  wares  and  merchandise  of  a  store,  under 
the  terms  of  which  the  mortgagor  continues  in  posseesion  of 
said  goods,  doing  a  retail  business  from  day  to  day,  valid,  as 
against  the  attaching  creditors  of  the  mortgagor,  in  the  absence 
of  a  provision  in  said  mortgage  to  the  effect  that  the  proceeds 
of  Bald  bnsincfis  shall  be  applied  to  the  pavmont  of  the  .debt  dne 
from  the  mortgagor  to  the  mortiagee  ?  The  appellant  contenda 
that  such  a  mortgage  is  not  valid  aa  against  attaching  credit- 
ors, and  that,  in  the  absence  of  a  statutory  provision  on  the 
subject,  it  is  fraudulent  per  se.  Under  the  common  law,  a 
chattel  mortgage  of  personal  property  was  void,  unless  the  pos- 
aesBion  of  said  property  was  retained  by  the  mortgagee.  In 
many  instances,  this  provision  of  the  law  served  to  prevent  the 
use  of  many  kinds  of  personal  property  as  security;  hence  it 
was  that  the  recording  statutes  were  enacted,  and  under  those 
provisions  the  mortgagor  was  enabled  to  pledge  pert^onal  prop- 
erty as  security  for  a  debt,  and  retain  possession  thereof,  pro- 
vided the  mortgage  thereon  be  duly  recorded.  In  common  with 
very  many  of  the  states,  the  legislature  of  Idaho  adopted  the 
recording  statute;  and  under  its  provisions  the  mortgagor  may 
give  a  chattel  mortgage  upon  his  property  and  retain  posses- 
sion thereof,  and  said  mortgage  will  protect  the  mortgagee 
against  the  attaching  creditors  of  the  mortgagor,  in  the  event 
it  is  executed  in  accordance  with  the  provisions  of  that  statute, 
and  recorded  as  by  said  act  provided,  (Idaho  Rev.  Stats.,  sec. 
3386.)  If,  under  our  own  statute,  however,  the  mortgagor  re- 
moves the  property  mortgaged  from  the  county  wherein  the 
mortgage  is  recorded,  or  destroys,  conceals,  sells  or  in  any  man- 
ner disposes  of  the  property  mortgaged,  or  any  part  thereof, 
without  the  consent  of  the  holder  of  said  mortgage,  he  is  guilty 
of  larceny,  and  such  sale  or  transfer  is  void.  (Idaho  Rev.  Stats., 
eeo.  3397.) 

It  is  fair  to  infer  that,  while  our  statute  contemplates  the 
act  of  recording  the  mortgage  as  a  substitute  for  the  possession 
of  the  property  by  the  mortgagee,  it  also  contemplates  that  the 
mortgagor  shall  retain  that  property  in  his  possession,  except 
the  mortgagee  permit  him  to  remove  or  se!l  the  same.  That  la 
Idabo,  Vol.  2—17 
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as  far  as  our  statute  goes,  and  to  this  extent  only  clo  the  laws 
of  our  territory  cover  the  case  at  bar.  By  the  decieiona  of  vari- 
ous states,  and  by  a  large  majority  of  them,  whenever  the  mori:- 
gagee  agrees  with  the  mortgagor  that  the  latter  may  sell  and 
dispose  of  the  goods  mortgaged,  without  a  further  agreement 
to  the  effect  that  the  proceeds  of  the  sale  shall  be  applied  to 
the  payment  of  the  debt  due  from  the  mortgagor  to  the  mort- 
gagee, then  the  recording  of  said  mortgage  ceases  to  protect  the 
mortgagee  from  the  attaching  creditors  of  the  mortgagor.  In 
some  of  the  states,  a  provision  in  the  mortgage  to  the  effect  that 
the  mortgagor  may  dispose  of  the  goods  in  the  usual  course  of 
trade  is  held  to  he  prima  facie  eridence  of  fraud.  In  this  state 
the  fraudulent  intent  must  be  proven.  In  the  absence  of  a 
statute  of  that  character,  the  best  authorities  are  to  the  effect 
that  such  a  mortgage  is  utterly  void  with  respect  to  the  cred- 
itors of  the  mortgagor.  The  recording  act  was  simply  intended 
to  serve  as  a  substitute  for  possession  on  the  part  of  the  mort- 
gagee. It  was  formulated  in  response  to  the  necessities  of  the 
commercial  world,  and  to  extend  and  multiply  the  sources  of 
security  for  business  purposes.  Being  simply  a  substitute  for 
possession  (and  it  was  never  claimed  to  be  anything  more),  it 
will  not  cover  any  stipulation  that  might,  and  doubtleas  would, 
in  many  instances,  he  resorted  to  as  a  shield  to  protect  fraud- 
ulent transactions  or  defeat  honest  creditors.  In  Robinson  v. 
Elliott,  22  Wall.  524,  the  court,  in  discussing  precisely  the  ques- 
tion now  at  bar,  and  under  a  statute  very  much  the  same  as  our 
own — practically  the  same — uses  the  following  language :  "We 
are  not  prepared  to  say  that  a  mortgage,  under  the  Indians 
statute,  would  not  be  sustained,  which  allows  a  stock  of  goods 
to  be  retained  by  the  mortgagor  and  sold  by  him  at  retail  for 
the  express  purpose  of  applying  the  proceeds  to  the  payment  of 
the  mortgage  debt.  Indeed,  it  wnuld  seem  that  such  an  ar- 
rangement, if  honestly  carried  out,  would  he  for  the  mutual 
advantage  of  the  mortgagee  and  the  unprefCTred  creditors;  but 
there  are  features  ingrafted  on  this  mortgage  which  are  not 
only  to  the  prejudice  of  creditors,  but  which  show  that  other 
considerations  than  the  security  of  the  mortgagees,  or  their  ac- 
commodation even,  entered  into  the  contract.  Both  the  pos- 
session and  right  of  disposition  remain  with  the  mortgagors. 
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They  are  to  deal  with  the  property  ae  their  own,  sell  it  at  re- 
tail, and  use  the  money  thuB  obtained  to  replenish  their  stock. 
There  Ja  no  covenant  to  account  with  the  mortgagees,  nor  any 
recognition  that  the  property  is  sold  for  their  benefit.  Instead 
of  the  mortgage  being  directed  solely  to  the  bona  fide  security 
of  the  debts  then  existing,  and  their  payment  at  maturity,  it  is 
based  on  the  idea  that  they  may  be  indefinitely  prolonged." 
This  case  is  directly  in  point. 

Dr.  McQrail  was  a  witneae  in  this  case,  and,  without  object 
tion,  explained  what  was  meant  by  the  free  use  of  the  goods, 
given  him  by  the  terms  of  the  mortgage.  That  use  was  to  carry 
on  a  retail  drug  business,  and,  no  doubt,  his  position  with  the 
bank,  or  the  position  of  Smith  with  the  bank,  would  have  been 
secure  so  long  as  the  business  seemed  to  be  well  conducted,  aiul 
interest  on  the  notes  was  promptly  paid.  In  Lyon  v.  Bank,  29 
Fed.  578,  after  an  exhaustive  review  of  the  question  now  under 
consideration,  the  court  held  that  the  inference  of  fraud  is  an 
inference  of  law.  The  decision  from  22  Wall.,  before  referred 
to,  is  binding  upon  this  court,  and  has,  we  think,  been  followed 
by  a  majority  of  the  United  States  courts  although  the  United 
States  courts  have  been  very  largely  influenced  by  the  practice 
prevailing  in  the  state  wherein  the  question  happened  to  arise. 
In  the  absence  of  a  statute  on  the  subject,  we  are  heartily  in 
sympathy  with  the  line  of  authorities  holding  that  possession 
of  a  stock  of  merchandise  by  the  mortgagor,  with  power  to  sell 
and  retail  the  same,  without  requihng  that  the  profits  shall  be 
applied  to  the  payment  of  the  debt  due  to  the  mortgagee,  is  tJa~ 
solutely  void  as  to  the  attaching  creditors  of  the  mortgagor. 
The  rule  laid  down  in  Robinson  v.  Elliott,  which  we  follow  in 
this  case,  is  a  healthful  doctrine  for  any  state  engaged  in  rapidly 
developing  its  resources,  and  necessarily  establishing  its  credit. 
It  closes  one  of  the  most  dangerous  avenues  to  fraudulent  prac- 
tices, and,  what  follows,  injurious  effects  upon  the  business 
character  of  the  state  and  the  honest  efforts  of  bona  fide  busi- 
ness men.  The  judgment  of  the  lower  court  is  reversed  and 
vacated,  and  a  new  trial  ordered. 
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BAKNBTT  v.  KINNEY, 

[23  Pac.  022,  U  Pac.  624.] 
ToLUHTABT  Absiqkmebt — Attacbhcht — Conflict  or  Law— Ar- 
TACHlna  Cbd>itob.—A  volnntarj  asBignment  of  personal  property, 
■ituated  in  the  territory,  by  a  citizen  of  a  aiBter  territory,  made 
la  the  latter,  in  trust  for  all  his  creditors  and  with  preferences, 
ii  not  good  as  against  a  nonresident  attaching  creditor,  the  law 
of  the  territory  where  property  ia  situated  not  allowing  prefer- 

Coiinr  Betwieit  States. — A  state  is  not  bound  to  acoept  the  trsjisfer 
laws  of  another  etat«  affecting  property  located  within  its  borders. 

iNSOLVEnOT  LaW8  of  Idaho. — In  Idaho  the  insolv^t'a  property  must 
be  disposed  of  for  the  benefit  of  all  the  creditors  without  prefer- 
ences or  priority,  and  the  law  makes  no  ili»tinctioa  between  reel- 
dents  and  uonresidenta. 

APPEAL  from  District  Court,  Alturas  County. 

Angel  &  Sulliyan,  for  Appellant. 

Before  the  judgment  could  be  attacked,  tlie  findings  miut 
be  «et  aside,  because  not  justified  b;  tJie  evidence,  and  tliis  could 
only  be  done  on  motion  for  a  new  trial.  {Reed  v.  BertuU,  40 
Cal.  638.)  When  a  court  draws  erroueoua  conclusions  of  law 
from  its  findings  of  facts,  it  is  a  decision  against  law,  for  whicfa 
a  new  trial  should  be  granted.  {Simmons  v.  Samilton,  56  CaL 
493;  Martin  v.  Matfield,  49  Csl.  4S;  Knight  v.  Roche,  56  CaL 
16.) 

Kin^bury  &  McQowan  tmd  C.  S.  Varian,  for  Eespondent 

There  being  no  issue  of  facts,  the  facta  bang  all  conceded, 
the  court  could  commit  no  error  as  to  them,  nor  could  there  be 
a  re-examination  of  what  was  neyer  examined  or  even  in  issue. 
{People  V.  Mullins,  10  Cal.  19;  Funkenstein  v.  Elgutter.  11 
CaL  328;  fiicfcey  *.  Superior  Court.  59  Cal.  662.)  A  motion 
for  a  new  trial  was  not  the  proper  way  to  inform  the  court  as 
to  the  law,  and  that  there  can  be  no  new  trial  granted  where 
no  issue  of  fact  has  been  tried.  (Stata.,  sees.  4438,  4439;  S 
Estec'a  Pleading  and  Practice,  sec  4847;  Knight  v.  Boche,  66 
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Cal.  17;  MaHin  v.  Matfield,  49  Cal.  43;  Quinn  v.  Smith.  49 
Cal.  166.)  A  Toluntarj  assignnient,  valid  under  the  law  et 
the  domicnle  of  the  assignor,  will  convey  personal  property  eitu- 
ate  in  another  state,  especially  if  there  are  no  home  creditors, 
and  alvaye  if  the  assignee  has  taken  possession.  (Eanford  v. 
Paine,  38  Vt.  442,  78  Am.  Dec  686,  and  note;  Speed  v.  May. 
Vt  Pa.  St.  91,  55  Am.  Dec.  540;  Lav}  v.  Mills  18  Pa.  St.  185; 
In  re  Paige  &  Sexsmith  Lumber  Co..  31  Minn.  136,  16  N.  W. 
TOO;  Richardson  v.  Leavilt,  1  La.  Ann.  430,  45  Am.  Dec.  90; 
Johnson  v.  Sharp,  31  Ohio  St.  611,  27  Am.  Rep.  539 ;  Foriea 
V.  Scannell,  13  Cal.  842;  Askew  v.  Bank,  83  Mo.  3G6,  53  Am. 
Sep.  590;  Biner  v.  Beste,  32  Mo.  240,  88  Am.  Dec.  129; 
Whipple  V.  Thayer,  16  Pick.  25,  26  Am.  Dec.  626;  Burlock  v. 
Taylor,  16  Pick.  835;  Daniels  v.  WHlard,  16  Pick.  36;  Todd 
V.  Bucknam,  11  Me.  41-44;  Smith  v.  Railroad  Co.,  23  Wis.  267; 
Fraxier  v.  Fredericks,  24  N.  J.  L.  162 ;  Bentley  v.  Wkittemore. 
19  N.  J.  Eq.  462,  97  Am.  Dec.  671;  Atherton  v.  Ives,  20  Fed. 
894;  Butler  v.  Wendell,  57  Mich.  62,  58  Am.  Eep.  329,  23  N. 
W.  460;  Farrington  v.  Allen,  6  E.  I.  449;  Walters  v.  Whitlock, 
9  Fla.  87,  76  Am.  Det;.  607;  Miller  v.  Kemaghan,  56  Ga.  155; 
Gregg  v.  Sloan.  76  Va,  497 ;  Sanderson  v.  Bradford,  10  N.  H. 
860;  Atwood  v.  Insurance  Co.,  14  Conn.  555;  Moore  v.  Willett, 
35  Barb.  663 ;  Hoyt  v.  Thompson,  19  N.  Y.  207 ;  Ockerman  v. 
Cross,  54  N.  Y.  29;  Wilson  v.  Carson,  12  Md.  54;  Baltimore 
etc.  B.  B.  Co.  V.  Qlenn,  28  Md.  287,  92  Am.  Dec.  688;  Harrison 
V.  Farmers'  Bank,  9  W.  Va,  484;  Dundas  v.  Bowler,  3  McLean, 
397,  Fed.  Caa.  No.  4141.) 

SWEET,  J.— On  the  trrenty-third  day  of  NovenAer,  1887, 
M.  H.  Lipman,  a  citizen  of  Utah,  doing  business  at  Sail  Lake 
City,  made  an  assignment  to  plaintiflE  herein  in  trust  for  all  his 
creditors.  The  deed  of  assignment  carried  with  it  certain  per- 
sonal property  situated  ia  Hailey,  Alturaa  county,  Idaho  terri- 
tory, to  wit,  a  stock  of  goods  and  merchandise.  It  is  admitted 
that  at  the  time  the  assigimient  was  made  said  Lipman  waa 
insolvent;  that  in  all  respects  the  assigoment  was  made  in  con> 
formity  with  the  laws  of  Utah  territory;  and  that,  under  said 
deed  of  assignment,  the  creditors  of  said  assignor  were  divided 
into  claaees,  certain  classeB  being  designated  as  preferred  cred- 
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itors,  and  said  assignee  being  instructed  by  said  deed  of  asaign* 
ment  to  observe  said  preferences  in  settling  the  liabilities  of  the 
assignor  as  fast  as  the  sale  of  said  merchandise  enabled  him  t» 
do  80.  On  the  twenty-fifth  day  of  November,  1887,  plaintiff, 
as  said  assignee,  took  possession  of  the  said  stock  of  goods  situ- 
ated in  Hailey,  in  said  Alturas  nounty  and  Idaho  territory,  hav- 
ing first  eant^ed  to  he  duly  recorded  in  said  county  the  said  deed 
of  assignnient.  On  the  following  day,  to  wit,  the  twenty-sixth 
day  of  Novemher,  1887,  defendant  herein,  then  the  duly  quali- 
fied and  acting  sheriff  of  said  Alturas  county,  levied  upon  and 
took  possession  of  said  goods  under  and  by  virtue  of  a  writ  of 
attachment  issued  out  of  the  district  court  of  the  second  judicial 
district  of  Idaho  tcrritoij,  in  and  for  snid  Alturas  county,  in 
an  action  wherein  the  St.  Paul  Knitting  Works  Company,  a 
corporation,  was  plaintiff,  and  the  said  M,  H.  Lipman  was  de- 
fendant. On  the  twelfth  day  of  Deceraher,  1889,  plaintiff  com- 
menced an  action  in  said  court  against  the  defendant  herein 
for  the  recovery  of  the  possession  of  said  goods  and  chattels, 
or  for  the  sum  of  $5,000,  the  value  thereof,  in  case  a  delivery 
of  the  same  could  not  be  had.  Plaintiff  obtained  judgment  in 
the  lower  court,  took  possession  of  said  goods,  and  thereupon 
proceeded  to  sell  the  same,  realizing  therefrom  the  sum  of 
$4,000.  Defendant  appealed  from  said  judgment,  and  the  as- 
signee now  holds  said  sum  of  money  subject  to  the  final  deter- 
mination of  this  litigation.  By  a  careful  examination  of  the 
findings  of  the  lower  court,  we  find  that  the  issues  here  pre- 
sented are  clearly  and  distinctly  set  forth.  They  are,  in  brief, 
to  recapitulate,  as  follows: -The  assignor,  at  -the  time  of  mak- 
ing said  assignment,  was  a  nonresident  of  this  territory.  The 
aaaignment  was  made  in  strict  conformity  with  the  laws  of  Utah 
territory,  of  which  he  waa  a  citizen.  The  attaching  creditor 
was  also  a  nonresident  of  Idaho,  and  it  is  conceded  that  said 
lipman  was  justly  indebted  to  said  corporation  in  the  sum  of 
$1,992 ;  that  at  the  time  the  writ  of  attachment  was  levied  the 
assignee  was  in  possession  of  the  goods;  and  that  the  deed  of 
assignment  had  been  duly  recorded  in  said  county;  also  that 
the  defendant  was  the  duly  qualified  and  acting  sheriff  of  said 
Alturas  county. 
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The  legal  question  involved  is  as  follows:  May  a  nonresident 
make  an  aBsignment,  with  preferences,  of  personal  property 
situated  in  this  territory,  that  will  be  valid  as  against  a  non- 
resident attaching  creditor?  And  this  question  further  in- 
volves the  effect,  first,  of  possession  by  the  assignee  when  the 
attachment  is  levied ;  second,  the  rule  of  comity  between  the 
states;  and,  third,  the  effect  of  the  attaching  creditor  being  a 
rcBtdent  or  a  nonresident  of  the  territory.  We  premise  a  dis- 
cnssion  of  these  questions  with  the  remark  that  a  decision  by 
the  United  States  supreme  court  is  binding  upon  us,  and  that 
whenever  any  issue  presented  here  has  been  clearly  and  di* 
tinctly  settled  by  said  court,  we  need  look  no  further. 

We  will  first  take  up  the  question  of  citizenship,  and  we  sub- 
mit it  in  this  form :  Will  the  courts  of  this  territory  concede 
to  any  of  its  citizens  any  rights  or  privileges  under  its  attach- 
ment laws  not  extended  to  any  citizen  of  the  United  States  who 
is  a  nonresident  of  the  territory?  The  attachment  laws  of  this 
territory  give  no  preferences  as  between  resident  and  nonresi- 
dent attaching  creditors.  Therefore,  under  the  rule  laid  down 
in  Oreen  v.  Van  Buskirk,  7  Wall.  161,  we  must  consider  the 
matter  settled.  It  is  there  held  that  the  rights  of  the  attach- 
ing creditor  are  not  at  all  affected  hy  the  question  of  citizen- 
(.hip.  In  Sheldon  v.  Blauvelt,  a  case  recently  decided  by  the 
supreme  court  of  South  Carolina,  reported  in  29  S.  C.  453,  7 
S.  E.  593,  the  same  conclusion  ia  reached.  The  statute  of  South 
Carolina  with  reference  to  assignments  by  insolvent  debtors  is 
the  same,  in  effect,  as  are  the  provisions  of  our  own  statute.  Mid 
the  facte  involved  in  the  case  just  cited  are  precisely  the  same 
as  those  presented  in  the  case  at  bar.  Section  2,  article  4  of 
the  constitution  reads  as  follows  r  "The  citizens  of  each  state 
shall  be  entitled  to  all  privileges  and  immunities  of  citizens  in 
the  several  states."  We  think  that  the  decision  before  alluded 
to  in  7  Wall.,  in  which  this  article  is  construed  as  affecting 
the  rights  of  nonresident  citizens  in  cases  similar  to  this,  ap- 
plies to  the  facts  as  they  are  here  presented ;  and  under  that 
decision,  as  well  as  under  Sheldon  v.  Blauvelt  and  the  authori- 
ties therein  cited,  we  must  conclude  that  the  nonresidence  of 
the  attaching  creditor  in  this  case  could  not  in  any  manner 
prejudice  hia  rights,  and  that  he  was  entitled  to  the  same  privi- 
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1^:68  that,  under  the  eame  ciicumetauces,  would  be  accorded 
to  any  citizen  of  Idaho. 

In  reaching  this  conclngion  we  are  following  what  we  con- 
ceive to  be  the  rule  laid  down  by  the  supreme  court  of  the 
"United  States;  and  the  wisdom  of  the  principle  thus  enimciated 
by  our  highest  court  ig  as  unquestionable  aa  its  authority. 
When  once  a  citizen  has  been  accepted  by  any  court  of  the 
United  States  as  a  suitor,  it  does  not  seem  to  be  in  accordance 
either  with  the  principles  of  justice,  or  with  common  fairness, 
or  with  common  honesty  between  man  and  man,  to  question 
him  aa  to  the  particular  state  in  which  he  may  reside,  and  then 
give  or  refuse  him  what  the  court  would  deem  to  be  justice  if 
the  suitor  were  a  citizen  of  our  own  state,  but  deny  him  this 
supreme  right  if  the  fact  is  developed  that  he  is  a  citizen  of 
another  state.  In  Atherton  v.  Ives,  20  Fed.  897,  the  court  fol- 
lows this  doctrine,  and  concludes  a  vigorous  indorsement  of 
the  principle  in  these  words:  "We  think  such  a  distinction 
should  never  be  drawn  by  a  court,  unless  compelled  to  do  so  by 
le^slative  will  clearly  expressed.  It  may  be  that  the  legisla^ 
ture  of  a  state  has  the  power  to  exercise  such  a  'patriarchal  and 
provident  sovereignty,'  but  this  court  will  not  assume  such  as 
the  legislative  will."  In  concluding  our  discussion  of  this  prin- 
ciple, we  will  say  that  the  pointed  declaration  just  quoted  meets 
with  the  hearty  approval  of  this  court,  and  in  the  absence  of  a 
positive  statutory  enactment,  we  do  not  think  the  court  jus- 
tiAed  in  asking  the  citizen  who  seeks  the  beneficial  protection 
of  its  ilaws  whence  he  oame,  with  a  view  of  administering  the 
law  accordingly. 

The  principle  of  comity  between  states,  or  to  what  extent 
laws  governing  the  transfer  of  property  in  one  state  will  be  re- 
spected by  a  sister  state,  is  the  next  question  to  be  considered. 
The  courts  of  the  country  have  differed  very  much  on  this  prop- 
osition. Nevertheless,  it  is  conceded  by  all  that  one  state  is 
not  bound  to  accept  the  transfer  laws  of  another  state  affect- 
ing property  located  within  its  borders.  It  is  uselees  for  us 
to  discuss  the  question.  The  rule  is  laid  down  for  our  guid- 
ance by  the  supreme  court  of  the  United  States  in  Green  v. 
Van  BiukirJc,  7  Wall.  161.  The  language  of  the  court  is  as 
follows :  "And  this  principle  of  comity  always  yields  when  the 


March,  1890.]  Babnett  v.  Kinnbt.  745 

Opiniim  of  the  Court — Sweet,  J. 

I&WB  &Qd  policy  of  the  state  where  the  property  is  located  has 
prescribed  a  different  role  of  transfer  with  that  of  the  atate 
where  the  owner  lives."  In  Atherton  Co.  v.  Ivea^  SO  Fed.  896, 
896,  the  court  also  indorses  this  rule. 

The  only  question  remaining  in  this  connection  is,  was  the 
assignment  made  by  Lipman,  under  the  laws  of  Utah  territory, 
contrary  to  &  clearly  expressed  statute  or  to  the  settled  policy 
of  this  territory?  We  think  it  was  contrary  to  both.  Com- 
mencing with  eectioD  5875,  the  statute  designates  how  an  in- 
Bolvent  d(Ator  may  proceed  in  this  territory  in  proving  his  in- 
solvency, and  the  necessary  steps  to  be  taken  to  complete  the 
transfer  and  sale  of  his  property  for  the  benefit  of  his  cred- 
itore.  Under  this  act,  an  assignee,  chosen  by  the  creditors  (au;d 
let  ns  remark  that  these  creditors  may  be  residents  or  nonres- 
idents) is  appointed  by  the  court.  The  assignee  thus  ap- 
pointed must  dispose  of  the  property  of  the  insolvent  for  the 
benefit  of  all  the  creditors,  share  and  share  alike,  preferraces 
or  priority  being  strictly  forbidden.  Section  5932  is  as  fol- 
lows: "No  assignment  of  any  insolvent  debtor  otherwise  than  as 
provided  in  this  title  is  legal  or  binding  on  creditora."  The 
assignment  made  by  Lipman  was  in  direct  conflict  with  the  pro- 
visions of  this  statute,  and  one  of  its  most  important  provieions, 
to  wit,  that  which  prohibita  preferences.  It  was  nrged  by  the 
respondent  that,  if  this  rule  were  applied  to  the  case  at  bar,  a 
nonresident  of  Idaho  doing  business  in  the  territory  could  not 
make  an  assignment  of  property  within  the  jurisdiction  of  the 
territory.  This  may  be  true,  but  the  resident  insolvent  is  not 
permitted  under  this  law  to  prefer  any  creditor  in  this  territory 
over  any  creditor  out  of  the  territory;  and  we  do  not  think  a 
nonresident  insolvent,  doing  business  in  Idaho,  ought  to  be  per- 
mitted to  make  an  assignment  giving  preferences  to  nonresi- 
dents of  the  territorj-  over  residents  of  the  territory  in  which 
he  is  doing  bueinees,  and  the  laws  of  which  he  invokes  to  pro- 
tect his  property,  and  maintain  for  him  the  same  rights  and 
privilf^es  Uiat  are  extended  to  any  citizen  of  the  territory.  A 
nonresident,  being  entitled  to  the  same  right  under  our  law  as 
a  citizen  of  the  territory,  may  invoke  the  same  principles. 
While  this  point  was  urged  by  the  respondent,  we  think  it  was 
carried  a  little  too  far.     The  court*  of  iiiis  territory  would. 
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we  believe,  respect  the  assignmeBt  of  a  nonresident  doing  bnsi' 
□ess  in  Idaho,  if  made  in  accordajice  with  its  laws.  In  other 
words,  if  Mr.  Lipman's  asaigrnnent  had  been  made  for  the  bene- 
fit of  all  his  creditors,  share  and  share  alike,  we  believe,  un- 
der the  principle  of  comity,  it  would  have  beoi  respected,  as 
it  would  not  hare  been  contrary  to  the  laws  or  the  policy  of  this 
territory.  In  holding  that  this  assignment  was  invalid  as 
against  attaching  creditors,  we  are  following  the  rule  already 
quoted,  and  feel  bound  so  to  do ;  yet  we  do  not  hesitate  to  say 
that  the  rule  meets  with  our  approval.  Persons  doing  business 
with  residents  of  this  territory  should  know  what  laws  govern 
the  transfer  of  property.  By  having  one  uniform  principle  ap* 
plicable  alike  to  all  property  situated  in  this  territory,  whether 
of  residents  or  nonresidaits,  every  person  doing  business  within 
the  territory,  and  every  nonresident  doing  business  with  per- 
sons residing  in  the  territory,  may  know,  before  extending 
credit  or  locating  property  within  the  jurisdiction  of  our  laws, 
what  lawB  will  govern  the  transfer  of  that  property,  whose 
rights  may  attach  and  how  they  may  attach;  and  it  gives  to 
our  business  community  a  stability  and  character  that  we  be- 
lieve to  be  not  only  desirable,  but  almost  necessary,  to  free 
and  advantageous  commercial  intercourse  with  distant  states 
lying  to  the  east  and  to  the  west  of  us. 

Before  passing  to  a  consideration  of  the  next  principle  in- 
volved, we  add  the  further  suggestion  that  sheriffs  and  other 
officers  of  like  character  in  the  territory  have  a  right  to  under- 
stand whether  or  not,  in  proceeding  under  our  laws,  and  in  a<s 
cordance  therewith,  they  are  protected  by  them.  In  thia  case 
the  sheriff  proceeded  regularly  and  in  accordance  with  the  law* 
of  Idaho;  yet  be  ia  subjected  to  a  suit  for  damages,  because  he 
did  not  understand  and  proceed  in  accordance  with  the  lawa 
of  Utah,  or  in  pursuance  of  transactions  executed  in  harmony 
with  those  laws,  but  in  direct  violation  of  our  own. 

Counsel  for  respondent  urged  with  a  great  deal  of  strength 
and  persistency  the  fact  that  plaintiff  was  in  possession  of  the 
goods  at  the  time  of  the  seizure  by  defendant,  under  the  writ 
of  attachment.  It  is  also  averred  by  counsel  for  respondent 
that  defendant  had  actual  notice  of  the  contents  of  the  deed  of 
assignment,  and  the  possession  thereunder  by  plaintiff.     Thia 
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point  was  urged  with  a  great  deal  of  ability,  and  numerouB  au- 
thoritiea  cited  relating,  perhapa  indirectly,  thereto.  It  does 
not  seem  to  be  a  serious  question.  It  is  entirely  regulated  by 
the  statute.  If  we  do  not  recognize  the  principle  of  comity, 
for  thei  reasons  before  stated,  we  muet  proceed  under  our  own 
statute.  This  statute  deciares  in  the  most  positive  terms  that 
any  asaignment  made  with  preferences  shall  not  be  legal  or 
binding  as  against  creditors.  This  being  true,  of  what  effect 
was  this  poBBessioQ  under  and  by  virtue  of  an  assignment  that 
was  clearly  invalid?  The  attaching  creditor  was  under  no  ob- 
ligations to  respect  it.  Indeed,  the  law  distinctly  declares  that 
it  was  not  valid  as  to  him,  and  hence  the  mere  fact  of  his  pos- 
session under  an  invalid  instrument  is  not  material.  May  a 
person  violate  the  positive  mandates  of  a  statute,  and  then 
claim  protection  as  against  the  complainant,  because  the  latter 
knew  of  the  former's  violation  of  the  lawP  Nor  do  we  see  that 
the  question  of  a  voluntary  or  an  involuntary  assignment  is  en- 
titled to  consideration  in  passing  upon  the  merits  of  the  issue 
involved.  No  general  assignment  can  be  made  in  this  territory, 
voluntary  or  otherwise,  giving  preferences.  Therefore,  we  do 
not  see  that  the  fact  of  this  assignment  having  been  voluntary 
on  the  pari;  of  Ijipman  has  any  bearing  whatever  on  this  case. 
We  must  conclude,  therefore,  that  the  court;  below  erred  in 
holding  such  assignment  to  be  valid  as  against  attaching  cred- 
itors of  the  assignor,  and  the  poasesBion  of  the  defraidant  under 
said  writ  of  attachment  to  have  been  nnlawfnl.  Let  the  judg- 
ment be  reversed,  and  the  cause  remanded  to  the  lower  court, 
with  instmctions  to  enter  judgment  for  the  defendant  in  ac- 
cordance herewith. 

BEATTY,  C,  J.,  Concurring, — Having  been,  of  counsel  be- 
tween the  same  above-named  parties  in  a  cause,  in  the  same 
lower  court,  but  with  a  different  attaching  creditor,  I  desired 
to  take  no  part  herein  further  than  to  sit  at  the  hearing.  I 
have  not  participated  with  my  associates  in  the  discussion,  but, 
they  having  reached  opposite  conclusions,  the  disagreeable  duty 
rests  upon  me  of  breaking  the  deadlock,  which,  in  following 
my  convictions  and  what  seems  to  me  the  weight  of  authority, 
I  do,  by  concurring  in  the  able  opinion  of  Mr.  Justice  Sweet. 
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BEBET,  J.,  DiBBfiDting. — A  part  of  the  subject  of  the  aa. 
Bignmect  in  question  was  personal  property  in  the  tfflritory  ol 
Idaho.  The  assignor  lived  at  the  time  of  its  execntioD  in  Utah 
territory,  vhere  the  assignment  was  made.  It  was  a  voluntary 
aasignment  in  trust  for  the  benefit  of  creditors,  and  is  con- 
ceded to  be  valid  under  the  laws  of  Utah  territory.  The  as- 
signee had  gone  into  poeseasion,  and  was  in  poseeseion  as  such  afr 
signee,  when  the  property  was  seized  and  taken  from  hia  posses-  _ 
don  by  the  sheriff  of  AJtur&a  county,  by  virtue  of  a  writ  oC 
attachment  in  favor  of  a  creditor  of  the  assignor,  residing  in 
the  state  of  Minnesota,  where  the  debt  was  contracted.  The 
assignee  brought  replevin  against  the  sheriff,  and  (m  the  trial 
in  the  court  below  had  judgment  for  the  property.  This  ap- 
pellant seeks  to  reverse  that  judgment.  There  is  but  one  con-, 
trolling  question  in  tiie  case,  viz.,  whether  that  assignment, 
valid  where  it  was  made,,  should,  under  the  statutes  of  this  ter< 
ritory,  be  held  to  be  operative  here.  Under  our  statute  I  think 
it  is  clearly  valid  and  operative.  The  appellant  reels  upon  sec- 
tion 5932  of  the  Revised  Statutes  of  Idaho,  which  provides  that 
"no  assignment  of  any  insolvent  debtor  other  than  as  provided 
in  this  title  is  legal  or  binding  on  creditors."  This  is  the  clos- 
ing section  of  title  12,  page  677  of  the  statutes  of  Idaho.  The 
act  is  headed  "Proceedings  in  Insolvency."  The  general  scope 
and  apparent  purpose  of  the  whole  title  of  fifty-eight  sections 
is  shown  in  its  first  section  (5875)  as  follows:  "Every  insol- 
vent debtor  may,  upon  compliance  with  the  provisions  of  this 
title,  be  discharged  from  his  debts  and  liabilities."  No  stronger 
terms  are  needed  to  show  that  the  parties  thus  to  be  favored 
are  the  citizens  of  Idaho;  and  certainly  it  was  not  designed  to 
compel  all  persons  contemplating  assignment  to  reside  here  six 
months  before  doing  so,  or  to  compel,  into  our  courts,  citizens 
of  other  states  and  territories  to  get  a  discharge  from  their 
debts  through  insolvency  proceedings.  I  do  not  believe  that 
the  revisers  of  our  law,  in  1887,  had  any  design  that  Idaho 
should  take  upon  her  a  task  of  that  magnitude.  Kor  do  I  think 
there  was  any  deeign  to  preclude  parties  out  of  this  territory, 
who  might  have  property  in  it,  from  making  any  assignment 
whatever  for  the  benefit  of  their  creditors  vri thout  going 
through  our  courts  in  insolvency  proceedings.     Of  course  t» 
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bold  that  thia  act  has  any  extTaterritorial  scope  and  meaning 
Ib  practically  to  deny  to  a  nonresident  the  right  to  make  any 
assignment  whatever  of  his  property  here  for  the  benefit  of 
creditors.  The  statement  of  the  proposition  aeema  to  me  to 
carry  with  it  a  most  forcible  denial  of  any  such  intent.  It  is 
not  claimed  but  that  a  state  or  territorial  legislature  may  do  so 
if  it  desires;  bat  the  precedent*  are  that  it  will  not  be  pre- 
sumed to  have  so  intended  unless  its  enactments  to  that  effect 
shall  be  clear  and  unequivocal.  {Butler  v.  Wendell,  51  Mich. 
63,  58  Am.  Eep.  329,  23  N.  W.  460;  Ocleerman  v.  Cross,  54  N. 
iX".  29.) 

In  I860  a  statute  was  enacted  in  New  York  entitled  "An  act 
to  secure  to  creditors  just  diTision  of  the  estates  of  debtors  who 
convey  to  aesigneea  for  the  benefit  of  creditors."  Such  act 
forbade  preferences.  It  provided  how  the  assignment  must  be 
executed ;  tiiat  an  inventory  ehould  be  filed  of  the  property  as- 
signed; assignee  should  give  bonds,  etc. — all  substantially  as 
provided  in  our  act,  but  with  a  prohibition  as  to  other  assign- 
nients  as  strong  ae  our  own.  An  assignment  was  made  by  a 
debtor  in  Canada,  valid  according  to  the  laws  of  Canada,  but 
in  no  way  complying  with  the  requtremente  of  the  New  York 
Btatute.  PoeeesEioD  in  New  York  had  been  taken  by  the  a*- 
eignee,  whereupon  a  New  York  creditor  (not,  as  in  this  case, 
a  foreign  creditor)  attached  it;  but  the  court  held  the  act  to 
apply  to  domestic  assignments  only,  and  held  the  foreign  assign- 
ment good.  {Ocleerman  v.  Cross,  54  N.  Y.  29.)  So  in  Butler  v. 
Wmdelt,  67  Mich.  68,  68  Am.  Eep.  329,  23  N.  W.  460.  So  in 
Train  v.  Kendall,  137  Mass.  366.  So,  also,  in  Rice  v.  Courtis, 
82  Vt.  460,  78  Am.  Dec.  597.  But  we  need  go,  I  think,  no 
further  than  to  the  internal  evidences  of  the  act  to  he  convinced 
that  it  was  not  intended  to  apply  to  foreign  assignments.  In 
fact,  the  title  provides,  expressly,  that  the  assignor  must  be  a 
resident  of  the  territory.  The  judgment  in  the  court  beloT 
should  be  affirmed. 
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DBAKE  ET  AL.  T.  EAHHART. 

[23  P&c.  541.] 

FnoB  AppBopiu&noK  or  Water — Ripabuh  Riohtb — Sale  or  Watck 
BE  Appropbiatob. — Under  the  Uw  of  the  territory  and  of  Con- 
gresB,  it  has  becotae  the  settled  law  that  the  prior  appropriator 
of  water  has  the  better  title  thereto. 

HiTABiAn  RioHTS. — A  riparian  proprietor  whose  claim  to  the  ua« 
of  water  of  a  stream  flowing  through  bis  land  not  based  upon 
appropriation  under  the  territorial  laws  is  inferior  to  that  of 
a  prior  Appropriator. 

Sale  or  Water  bi  Pbiob  Apfbopkiaiob. — Water  1«^lly  appropriated, 
may  be  sold  by  the  owner  for  other  UMfnl  purposes  when  it  ap- 
pears no  more  was  appropriated  than  the  owner  oould  put  to  » 
beneficial  use. 

APPEAL  from  District  Courts  Altmaa  County. 

L.  Vineyard,  for  Appellant. 

Where  error  Ib  ehown,  the  presumption  is  that  appellant  has. 
been  prejudiced  by  it,  and  it  is  incumbent  on  the  respondent 
to  see  that  the  record  diecloses  the  fact  that  the  appellant  haa^ 
not  been  so  prejudiced.  (Norwood  v.  Kenfield.  30  Cal.  393;^ 
Jackson  v.  WaUr  Co..  14  Cal.  18.) 

F.  E.  Ensign  and  Lyttleton  Price,  for  Respondents' 
The  right  of  a  prior  appropriator  to  water  appropriated  for 
a  beneficial  use  is  superior  to  that  of  a  riparian  owner  of  land, 
who  became  the  owner  after  the  appropriation.  (Osgood  v.. 
Water  etc.  Co.,  56  CaL  571 ;  Farley  v.  Mining  etc:  Co..  58  CaL 
142 ;  Himes  v.  Johnson,  61  Cal.  259 ;  Barney  v.  Sabron,  10  Nev. 
817;  Lu*  11.  Haggin  (Cal.),  4  Pac.  924;  Water  Co.  v.  Perdew 
(Cal.),  4  Pac.  426;  Judkina  v.  ElUoit  (Cal.),  12  Pac.  116; 
KaUr  V.  Campbell.  13  Or.  596,  11  Pac.  301;  Ware  v.  Walker. 
70  Cal.  591,  12  Pac.  475;  Hill  v.  Lenormand  (Ariz.),  16  Pac' 
266;  dough  v.  Wing  (Ariz.),  17  Pac.  453;  Elles  v.  Improve- 
ment Co.,  1  Wash.  572,  21  Pac.  27 ;  Geddis  v.  Parrish,  1 
Wash.  587,  21  Pac.  314.)  If  a  judgmrait  is  irregular, 
the  proper  practice  is  to  move  to  correct  it  in  the  court  be- 
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low.  (Fox  V.  West,  1  Idaho,  784;  Anderson  v.  Parker,  6 
Cal.  201 ;  Leviston  v.  Swan,  33  Cal.  480.)  Defects  in  form  or 
explicitness  ia  findings  should  be  objected  to  in  the  court  be- 
low. (Parke  v.  Hinds,  14  Cal.  415.)  A  judgment  will  not  be 
reversed  for  any  error  therein  which  the  records  will  enable  the 
appellate  court  to  fully  correct.  The  judgment  will  be  modi- 
fied and  affirmed.  (Union  Water  Co.  v.  Murphy's  Flat  Flutiy- 
ing  Co.,  22  CaL  620;  Persse  v.  Cole,  1  Cal.  369;  Oahan  v.  ^»- 
ville,  %  Cal.  81.) 

BEATTY,  C.  J.— In  the  year  1879  respondent  Quigley  took 
possession  of  a  tract  of  uneurreyed  land  at  the  mouth  of  what 
has  sioce  been  known  as  "Quigley  gulch,"  near  the  town  of 
Hailey,  Id  Alturas  county,  and  at  the  same  time  appropriated 
for  the  irrigation  of  said  land  the  water  of  the  stream  flowing 
down  said  gulch ;  and  the  other  respondents  Dralie  and  Covert, 
subsequently  became  owners  in  a  part  of  said  land  and  water. 
At  later  dates  the  several  defendants  in  this  action  became  pos- 
sessed of  certain  lands  lying  upon  said  stream  farther  up  the 
gulch,  and  commenced  the  use  of  the  said  water.  To  perpetu- 
ally icBtrain  them  from  such  use,  this  action  was  commenced; 
and,  upon  the  trial  before  the  court,  the  right  to  the  water  was 
adjudged  to  respondents,  and  defendants  were  restrained  and 
enjoined  from  using  any  thereof.  From  this  judgment  the  ap- 
pellant Earhart  alone  has  appealed  to  this  court. 

From  the  findings  of  the  court  it  appears  that  in  1879  said 
Quigley  located  the  land  referred  to,  and  afterward  he  and  said 
Drake,  who  had  purchased  a  part,  obtained  patents  therefor, 
and,  so  far  as  the  findings  show,  still  own  it;  that  "in  said  year 
1879,  said  Quigley  took  out  of  said  Quigley  creek,  a  stream 
flowing  in  said  gulch,  by  a  ditch  built  by  him  upon  said  land, 
all  the  waters  flowing  therein,  and  caused  the  same  to  flow  upon 
a  portion  of  said  land";  that,  "at  the  time  of  appropriation  of 
said  water  as  aforesaid,  said  Quigley  pasted  a  notice  ,  ,  .  , 
claiming  sis  hundred  inches  of  the  water  of  said  stream";  and 
the  court  also  found  "that  said  stream  carries  one  hundred  and 
fifty  inches  of  water";  that  afterward  said  Drake  and  Covert 
succeeded  to  all  the  water,  and  the  three  respondents  "continued 
....  to  use  said  water  of  said  stream  for  agricultural  purposes 
upon  the  land  before  mentioned" ;  that  they  have  at  all  times  as- 
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eerted  title  to  all  of  eaid  water;  that  none  of  the  defendantn 
had  ever  made  any  appropriation  of  any  of  said  water  in  pur- 
suance of  the  lawB  of  this  territory;  that  "irrigation  is  neces- 
sary to  the  proper  cultivation  of  the  lands  of  all  the  parties,  and 
all  the  waters  of  said  stream  are  required  for  the  irrigation  of 
the  lands  of  plaintiffs."  It  appears  from  Earhart's  answer 
that  he  purchased  his  land  in  1885,  and  that  it  had  been  occu- 
pied hy  his  grantor  since  May,  1883.  The  appellant  suggeets 
the  insufficiency  of  the  findings.  While  they  are  not  explicit^ 
if  they  will  support  the  judgment,  they  must  not  be  disturbed. 
They  show  the  respondents  together  own  the  land  and  water, 
the  latter  by  prior  appropriation ;  that  they  use  it  to  irrigate  this 
land,  for  which  all  the  stream  is  used.  They  do  not  specify 
under  what  pressure  the  water  is  measured;  but,  as  all  in  the 
stream  is  required  by  them,  and  as  there  are  but  one  .hundred 
and  fifty  inches  therein,  being  four  hundred  and  fifty  less  than 
was  claimed  by  the  act  of  appropriation,  it  cannot  be  discovered 
how,  in  this  case,  the  failure  to  specify  the  pressure  can  re- 
sult in  injury  to  the  appellant. 

R  is  also  found  by  the  court  "that  some  time  in  the  year  188 — , 
Itefore  the  commencement  of  this  action,  plaintiffs  Drake  and 
Quigley  sold  a  small  quantity  of  said  water  to  the  Oregon  Short 
Line  Railway  for  a  water  supply  at  its  station  at  Hailey." 
From  the  fact  that  respondent  so  sold  a  portion  of  said  water, 
it  is  argued  that  they  had  attempted  the  appropriation  of  more 
than  they  needed  for  a  "useful  or  beneficial  purpose."  It  is, 
unquestionably,  the  law  that  more  than  is  required  for  such 
purpose  cannot  be  taken;  that,  when  legally  appropriated,  it 
may  be  sold  for  some  other  useful  purpose;  and  that  its  use  for 
railroad  neceeaitiea  is  such  a  purpose.  Did  respondents  sell 
what  they  did  not  need?  It  appearing  that  in  1879  all  the 
■water  of  this  stream  was  sufficient  to  irrigate  but  a  part  of  the 
land  now  owned  by  respondents,  it  follows  that  the  sale  of  the 
water  was  not  from  an  unneeded  tarplus,  but  from  that  which 
they  had  actual  use  for.  It  is  their  privilege  to  dispose  of  what 
they  need,  if  they  desire.  Its  sale  did  not  damage  appellant, 
nor  could  its  retention  by  them  have  benefited  him.  How  the 
conveyances  of  this  land  and  water  were  made,  or  by  what  ar- 
rangements the  respondents  together  use  them,  does  not  appear. 
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and,  it  not  appearing  to  have  been  a  matter  of  contest  below,  ia 
immaterial  here.     The  findings  support  the  judgment. 

The  important  question,  for  the  settlement  of  which  this  ap- 
peal was  chiefly  brought,  is  what,  if  any,  rights  the  appellant 
has  to  any  of  that  water  as  a  riparian  proprietor.  Hia  claim 
is  not  based  upon  prior  or  any  appropriation  under  our  terri- 
torial laws,  but  upon  the  fact  that  the  stream  in  question  flows 
by  its  natural  channel  through  his  land ;  hence,  that  he  is  en- 
titled to  the  use  thereof  allowed  by  "the  common  law.  This 
doctrine  of  riparian  proprietorship  in  water  as  against  prior 
appropriation  has  been  very  often  discussed,  and  nearly  always 
decided  the  same  way  by  almost  every  appellate  court  between 
Mexico  and  the  British  possessions,  and  from  the  shores  of  the 
Pacific  to  the  eastern  slope  of  the  Rocky  Mountains,  as  well  as 
by  the  supreme  court  of  the  United  States.  But  for  the  fact 
that  it  baa  elsewhere  repeatedly  appeared  in  the  same  court,  it 
would  seem  surprising  that  it  should  now  be  seeking  another 
solution  in  this.  While  there  are  questions  growing  out  of  the 
water  laws  and  rights  not  fully  adjudicated,  this  phantom  of 
riparian  rights,  based  upon  facts  like  those  in  this  case,  has  been 
BO  often  decided  adversely  to  such  claim,  and  in  favor  of  the 
prior  appropriation,  that  the  maxim,  "First  in  time,  first  in 
right,"  should  be  considered  the  settled  law  here.  Whether  or  not 
it  is  a  beneficent  rule,  it  is  the  lineal  descendant  of  the  law  of 
necessity.  When,  from  among  the  most  energetic  and  enterpris- 
ing classes  of  the  east,  that  enormous  tide  of  emigration  poured 
into  the  west,  this  was  found  an  arid  land,  which  could  be  util- 
ized as  an  agricultural  country,  or  made  valuable  for  its  gold, 
only  by  the  use  of  its  streams  of  water.  The  new  inhabitants 
were  without  law,  but  they  quickly  recognized  that  each  man 
should  not  be  a  law  unto  himself.  Accustomed,  as  they  had 
been,  to  obedience  to  the  laws  they  had  helped  make,  as  the 
settlements  increased  to  such  numbers  as  justified  organization, 
they  established  their  local  customs  and  rules  for  their  govern- 
jnent  in  the  use  of  water  and  land.  They  found  a  new  condi- 
tion of  things.  The  obg  of  water  to  which  they  had  been 
accustomed,  and  the  laws  concerning  it,  had  no  application 
here.  The  demand  for  water  they  foond  greater  than  the 
Idaho.  Vol.  2—48 
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supply,  as  is  the  trnfortuaate  fact  still  all  over  this  arid  legios. 
Instead  of  attempting  to  divide  it  among  all,  tbue  making  it 
unprofitable  to  any,  or  instead  of  applying  the  common>lair 
riparian  doctrine,  to  which  they  had  been  accustomed,  they  dis- 
regarded the  traditions  of  the  past,  and  established  as  the 
only  rule  suitable  to  their  situation  that  of  prior  appropriation. 
This  did  not  mean  that  the  first  appropriator  could  take  all  he 
pleased,  but  what  he  actually  needed,  and  could  properly  use 
without  waste.  Thus  was  established  the  local  custom,  which 
pervaded  the  entire  west,  and  became  the  basis  of  the  laws  we 
have  to-day  on  that  subject.  Yery  soon  these  customs  attracted 
the  attention  of  the  legislatures,  where  they  are  approved  and 
adopted,  and  next  we  find  them  undergoing  the  crucial  test  of 
judicial  investigation.  As  far  back  as  1855,  the  supreme  court 
of  California,  in  Irwin  v.  FhiXlipa,  6  Cal.  14.5,  63  Am.  Dec..  113, 
and  in  Tartar  v.  Mining  Co.,  5  Cal.  397,  distinctly  held  that  the 
prior  appropriator  of  water  should  hold  it  against  the  riparian 
claim  of  the  owner  of  land  through  which  it  flowed,  and,  also, 
that  in  all  branches  of  industry  the  prior  appropriator  of  land, 
water  and  easements  would  be  protected.  Not  only  had  such 
become  the  law  by  custom,  by  the  legislative  will  and  the  de- 
cisions of  the  courts,  without  dissent,  but  the  general  govern- 
ment for  many  years,  without  protest,  acqniesced  in  such  occupa- 
tion and  use  of  its  lands  and  waters  by  its  citizens,  while  valuable 
properties  and  induetries  were  building  upon  this  principle.  To 
put  the  question  beyond  uncertainty,  to  approve  and  adopt 
what  already  existed  as  the  common  law  of  the  west,  the  Con- 
gress, by  its  act  of  July  26,  1866,  section  9,  provided  "that 
whenever,  by  priority  of  possession,  rights  to  the  use  of  water 
for  mining,  agricultural,  manufacturing  or  other  purposes  have 
vested  and  accrued,  and  the  same  are  recognized  and  acknowl- 
edged by  the  local  customs,  laws  and  the  decisions  of  courts, 
the  possessors  and  owners  of  such  vested  rights  shall  he  main- 
tained and  protected  in  the  same."  It  will  be  observed  that 
the  act  is  based  upon  the  existence  of  local  customs,  laws  and 
decisions  of  courts.  It  is  not  necessary  that  all  these  condi- 
tions shall  exist  for  the  protection  of  the  right;  but,  as  held 
in  Basey  v.  Gallagher,  20  Wall.  684,  the  existence  of  either 
condition  is  sufQcient. 
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It  has  been  Baid  that  in  the  case  at  bar  no  custom  has  been 
shown.  It  is  not  necessary  it  should  be;  for,  prior  to  the  be- 
ginning of  appellant's  claim,  the  superior  rights  of  prior  appro- 
priation were  acknowledged  hy  our  territorial  law  of  1881,  and 
by  the  decisions  of  our  courts.  By  a  practically  unbroken  line 
of  decisions  the  rule  of  the  cases  above  referred  to  in  5  CaU 
has  been  followed,  and  ia  now  established  by  so  many  and  such 
high  authorities  that  it  would  seem  this  theme  of  discussion  is 
exhausted.  Brief  reference,  however,  may  be  made  to  some  of 
the  leading  cases.  Basey  v.  OalUigher.  20  Wall.  681,  683, 
clearly  indorses  the  superior  right  of  prior  appropriation  be- 
tween agricultural  claimants  in  the  following  explicit  language: 
"In  the  late  case  of  A  tchtson  v.  Peterson  [30  Wall.  607],  we 
had  occasion  to  consider  the  respective  rights  of  miners  to 
running  waters  on  the  mineral  lands  of  the  public  domain; 
and  we  there  held  that,  by  the  custom  which  had  obtained 
among  miners  in  the  Pacific  states  and  territories,  the  party 
who  first  subjected  the  water  to  use,  or  took  the  necessary  steps 
for  that  purpose,  was  regarded,  except  ae  against  the  govern- 
ment, as  the  source  of  title  in  all  controversies  respecting  it; 
that  the  doctrines  of  the  common  law  declaratory  of  the  rights 
of  riparian  proprietors  were  inapplicable,  or  applicable  only  to 
a  limited  extent,  to  the  necessities  of  miners,  and  were  inade- 
quate to  their  protection ;  that  the  equality  of  right  recognized 
by  that  law  among  all  the  proprietors  npou  the  same  stream 
would  have  been  incompatible  with  any  extended  diversion  of 
the  wat«r  by  one  proprietor,  and  its  conveyance,  for  mining 
purposes,  to  points  from  which  it  could  not  be  restored  to  the 
ttream;  that  the  government,  by  its  silent  acquiescence,  had 
assented  to  and  encouraged  the  occupation  of  the  public  lands 
for  mining;  and  that  he  who  first  connected  his  labor  with 
property  thus  situated,  and  open  to  general  exploration,  did, 
in  natural  justice,  acquire  a  better  right  to  its  use  and  enjoy- 
ment than  others  who  had  not  given  such  labor;  that  the 
miners  on  the  public  lands  throughout  the  Pacific  states  and 
territories,  by  their  customs,  usages  and  regulations,  had 
recognized  the  inherent  justice  of  this  principle,  and  the  prin- 
ciple itself  was  at  an  early  period  recognized  by  legislation,  and 
enforced  by  the  courts  of  those  states  and  territories,  and  was 
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finally  approved  by  the  legislation  of  Congrem  in  1866.  The 
vie^  there  expressed,  and  the  mlings  made,  are  equally  ap- 
plicable to  the  use  of  vater  on  the  public  lands  for  purpoeea 
of  irrigation.  No  distinction  is  made  in  thoee  states  and 
territories,  by  the  custom  of  miners  or  settlers  or  by  the  courts, 
in  the  rights  of  the  first  appropriator  from  the  use  made  of  the 
water,  if  the  use  be  a  beneficial  one."  In  this  case  it  is  said: 
"The  right  of  the  first  appropriator,  exercised  within  reason- 
able limits,  is  respected";  that  it  "is  not  unrestricted.  It  must 
be  exercised  with  reference  to  the  general  condition  of  the 
country,  and  the  necessities  of  the  people."  This  language 
has  been  seized  upon  as  justifying  the  equitable,  if  not  equal, 
division  of  the  water  among  all  desiring  or  needing  it,  regard- 
less of  the  claim  of  the  prior  appropriator.  Such  a  construc- 
tion is  not  justified,  and  would  make  the  deciaion  inconsistent 
with  itself,  as  well  as  vrith  the  other  decisions  of  the  same 
court.  (JennUon  v.  Kirk.  98  U.  S.  461 ;  Broder  v.  Water  Co., 
101  U.  S.  276.)  It  is  evident  that  all  the  court  means  by  this 
language  is  that  the  first  appropriator  shall  not  be  allowed  more 
than  he  needs  for  some  useful  purpose ;  that  he  shall  not,  by  wast- 
ing or  misusing  it,  deprive  his  neighbor  of  what  he  has  not 
actual  use  for.  In  Jennison  v.  Kirk,  aupra,  the  court  says: 
"The  owners  of  a  mining  claim  and  the  owner  of  a  water  right 
enjoy  their  respective  properties  from  the  dates  of  their  appro- 
priation— the  first  in  time  being  the  first  in  right;  but,  where 
both  rights  can  be  enjoyed  without  interference  with  or 
material  impairment  of  each  other,  the  enjoyment  of  both  is 
allowed."  It  clearly  follows,  aa  the  courts  have  certainly  held, 
that  when  all  cannot  use  the  water  without  injury  to  the  prior 
appropriator  the  other  must  yield  to  his  superior  right.  The 
claim  having  been  asserted  that,  when  a  party  procured  a  patent 
for  land,  he  would  be  entitled  to  the  use  of  all  waters  fiowing 
through  the  same,  this  was  put  at  rest  by  the  act  of  Congress 
of  July  9,  1870,  as  follows:  "Sec.  17.  All  patents  granted,  or 
pre-emption  or  homesteads  allowed  shall  be  subject  to  any 
vested  and  accrued  water  rights  or  rights  to  ditches,"  etc 
Since  this  act  the  rulings  have  been  uniform  that  the  patentee 
of  land  has  no  claim  upon  the  water  flowing  through  the  same 
as  against  a  prior  appropriator.     {Bamea  v.  Sabron,  10  Nev. 
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330;  Hai  V.  Lenormand  (Ariz.),  16  Pac.  367,  368;  Oeddia  v. 
Parriah.  1  Wash.  587,  31  Pae.  314;  Beno  etc.  Reduction  Works 
V.  Stevenson,  30  Nev.  369,  19  Am.  St.  Hep.  364,  31  Pac.  318; 
Hammond  v.  Bote.  11  Colo.  534,  7  Am.  St.  R«p.  868,  19  Pac 
466;  De  Necochsa  v.  CuHis.  80  Cal.  397,  30  Pac.  563,  32  Pac. 
198;  Malad  Vol.  Irrigation  Co.  v.  CampheU.  ante,  p.  411,  18 
Pac.  62 ;  South  Tuba  etc.  Min.  Co.  v.  Rosa,  80'  CaL  334,  83 
Pac.  233.) 

While  there  are  numerone  queetioos  growing  out  of  the 
water  law,  we  have  aimed  to  confine  this  diecuBsion  to  that  in- 
Tolved  ia  this  case,  which  is  simply  a  contest  betwGen  a  prior 
appropriator  of  the  water  of  a  stream,  all  of  which  he  claims, 
has  used  and  needs  for  a  useful  purpose,  and  a  party  who, 
since  snch  appropriation,  has  entered  and  patented  some  of  the 
land  through  which  such  water,  hy  its  natural  channel,  flows, 
and  who  claims  its  use  as  a  riparian  proprietor.  In  accord 
with  the  authorities,  as  well  as  with  our  local  law  on  this  sub- 
ject, it  must  be  held  that  the  judgment  of  the  lower  court 
shoald  be  affirmed;  and  it  is  so  ordered. 

BERRY,  J.,  DisseDtiDg. — This  action  was  brought  in  the 
court  below  to  restrain  the  defendants  from  the  use  of  any  of 
the  waters  of  a  stream  in  Quigley  gulch,  on  the  east  side  of 
Wood  river,  and  near  the  city  of  Hailey.  The  plaintiffs  sue 
jointly,  as  prior  appropriators  of  the  water  of  that  stream  for 
agricultural  purposes.  The  defendants  are  occupants  of  lands 
lying  above  the  plaintiffs'  on  that  stream,  and  through  which 
lands  of  the  defendants  the  stream  runs.  Judgment  was 
given  for  the  plaintiffs,  declaring  them  jointly  to  he  the  ab- 
solute "owners  of,  and  entitled  to  the  use  of,  all  the  waters 
flowing  in  Quigley  gulch,"  without  reference  to  its  amount,  or 
to  the  purposes  for  which  it  was  diverted,  or  owned  by  them, 
or  is  to  be  used;  and  the  defendants  are,  and  each  of  them  is, 
enjoined  from  diverting  or  using  any  of  the  waters  of  said 
stream;  and  for  costs  against  the  defendants,  in  the  siun  of 
$370.  There  was  no  motion  for  a  new  trial,  and  no  statement 
of  the  case  made,  and  the  case  comes  up  upon  the  judgment- 
roll  alone.  It  is  claimed  that  the  judgment-roll  discloses 
errors    for    which    the    judgment    should    be    reversed,    and 
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that  the  judgmeot  in  iteeLf  is  erroneom,  in  declaring  the 
plaintifle  the  exclmiTe  owners  of  all  the  waters  of  the 
»treaiD,  and  restraining  the  defendants  from  any  use  thereof, 
"notwithstanding  it  discloses  that  the  water  flows  through  the 
lands  of  the  defendant  Earhart." 

I  shall  attend,  firstly,  to  the  flrst  point  made — namely,  that 
the  judgment-roll  discloses  errors  for  which  the  judgment 
Ethonld  he  revSrsed.  A  liberal  construction  of  the  complaint 
may,  perhaps,  warrant  the  findings  of  fact  made  by  the  court, 
though  it  goes  no  further  than  that.  It  claims  that  the  stream 
carries  one  hundred  and  fourteen  inches  of  water.  The  find- 
ings of  fact  are  as  follows:  "1.  In  the  autumn  of  the  year 
1879,  William  G,  Quigley  located  a  piece  of  government  land 
near  the  mouth  of  Quigley  gulch,  in  the  Wood  River  valley, 
in  the  connty  of  Alturaa  and  territory  of  Idaho.  The  land 
being  then  unsurveyed  public  domain,  he  was  at  that  time  un- 
able to  purchase  the  same  from  the  United  States,  but  after- 
ward, upon  the  same  being  surveyed  and  coming  in  the  market, 
he  and  the  plaintiff  Drake,  to  whom  Q\ugley  bad  sold  a  part 
of  the  lands  originally  claimed  by  him,  entered  the  same  at  the 
United  States  land  office  at  Hailey  and  afterward  took  patents 
therefor.  In  said  year  1879  said  Quigley  took  out  of  Quigley 
creek,  a  stream  flowing  in  said  gulch,  by  a  ditch  built  by  him 
upon  said  land,  all  the  waters  flowing  therein,  and  caused  the 
same  to  flow  upon  a  portion  of  said  land,  and  in  the  same  year 
built  a  house,  and  continued  to  reside  on  said  land  from  that 
time  until  the  commencement  of  this  action.  At  the  time  of 
appropriation  of  said  water  as  aforesaid,  said  Quigley  posted  a 
notice  at  the  point  of  diversion  of  said  water  in  which  he 
claimed  six  hundred  inches  of  the  water  of  said  stream  for  agri- 
cultural purposes;  that  said  etream  carries  one  hundred  and 
fifty  inches  of  water.  2,  Afterward,  and  before  the  com- 
mencement of  this  action,  the  plaintifT  Drake  succeeded  to  one- 
half  of  all  the  waters  claimed  and  owned  by  said  Quigley,  and 
the  plaintiff  Covert  succeeded  to  the  other  half  thereof;  and 
said  piaintiffB,  Drake  and  Covert,  and  said  Quigley  continued, 
except  for  the  trespass  and  unlawful  diversions  of  said  water 
by  the  defendants  hereinafter  mentioned,  to  uninterruptedly 
use  the  waters  of  said  stream  for  agricultural  purposes  upon 
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the  land  before  mentioned.  3.  That  some  time  in  the  year 
188 — ,  before  the  commencement  of  this  action,  plaintiEFs 
Drake  and  Quigley  sold  a  small  quantity  of  said  water  to  the 
Oregon  Short  Ijne  Kailway  Company  for  a  water  supply  at  its 
Htation  at  Hailey.  4.  At  several  times  since  the  year  1881, 
parties  not  connected  with  this  suit  have,  for  the  purpose  of 
supplying  certain  brickyards  situate  near  said  stream,  taken 
small  quantities  of  the  water  thereof  to  supply  brickyards  for 
short  periods  of  time,  in  some  instances  with  the  consent  of 
Quigley,  while  he  was  an  owner  thereof,  and  at  other  times 
without  the  consent  of  any  one  of  the  plaintiffs.  5.  The  de- 
fendant occupies  a  several  and  distinct  piece  of  land  above  the 
point  of  diversion  by  plaintiffs,  and  the  lands  owned  by  them, 
through  which  lands  of  defendants  said  stream  flows  in  its 
natural  channel.  6,  That  defendants,  and  each  of  them,  have 
,  taken  out  of  said  stream,  at  various  times,  quantities  of  water 
in  ditches  constructed  hy  them  and  their  prpdcecBBors,  and  used 
the  same  for  irrigating  their  lands,  to  which  use  the  plaintiffs 
have  objected  and  defendants  have  at  all  times  been  informed 
of  and  have  known  that  plaintiffs  asserted  title  to  all  the  water 
flowing  in  said  stream;  and  plaintiffs  have  many. times  torn 
out  the  dams  constructed  by  defendants,  and  turned  the  water 
from  their  ditches  back  into  the  stream,  and  caused  the  water 
to  flow  down  into  the  plaintiffs'  ditches,  and  upon  their  lands. 
7.  None  of  the  defendants  have  been  in  the  actual  adverse 
possession  of  the  water  of  said  stream,  nor  of  any  part 
thereof,  for  the  period  of  five  years  next  before  the  commence- 
ment of  this  suit.  8.  None  of  the  defendants  at  any  time  ever 
posted  any  notice  claiming  any  of  the  waters  of  said  stream, 
nor  did  they,  or  any  of  them,  comply,  or  attempt  to  comply 
with  any  of  the  provisions  of  the  act  of  the  Idaho  legislature 
of  February  10,  1881,  in  relation  to  water  rights,  with  a  view 
to  acquire  the  right  to  the  use  of  any  of  the  waters  of  said 
stream,  9.  Irrigation  is  necessary  to  the  proper  cultivation 
and  the  raising  of  crops  upon  the  lands  of  all  the  parties  to 
this  action,  and  all  the  waters  of  said  stream  are  required  for 
the  irrigation  of -the  lands  of  the  plaintiffs." 

These  are  all  of  the  findings  of  fact.     No  custom  as  to  the 
use  of  water  is  alleged  or  found,  and  the  appellant  contends 
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that  these  facta  are  insnfBeient  to  Bostain  a  jadgment  for  the 
plaintiffa.  He  says  that  custom,  and  custom  alone,  where 
right  ezieta  to  use  water  for  irrigating  porpoeee  on  the  public 
domain,  must  be  shown  ae  the  basie  of  that  right;  that  it  must 
be  alleged  and  ahown,  and,  of  course,  must  be  found.  That  is 
the  law.  Custom  is  indispensable  to  the  plaintiffs'  right. 
Such  right  is  fonnded  on  custom  and  user.  (14  TT.  S.  Stats, 
at  Large,  p.  253,  sec.  9;  Baaey  v.  Oallagher,  30  Wall.  683.) 
But  nothing  of  the  kind  exists  here.  We  nii^t  go  no  further, 
and,  resting  on  this,  the  judgment  is  not  sustained.  But  the 
counsel  goes  further.  He  insists  that  the  respondents,  and 
each  of  them,  fails  to  show  that  he  has,  or  ever  had,  lands  to 
irrigate  requiring  six  hundred  inches  of  water,  or  any  other 
amount.  The  court  seems  to  have  properly  assumed  that  the 
right  to  divert  water  for  agricultural  purposes  depends  upon 
having  some  parcel  of  land  to  irrigate.  Such  is,  unquestion- 
ably, the  law.  The  decisions  of  the  court  are  unifonA  on  that 
point;  also  the  statutes  of  Idaho  (chapter  1,  title  9).  CoTert 
does  not  seem  to  have  had  any  land  at  any  time.  Quigley  in 
1879  is  found  to  have  occupied  "a  piece"  somewhere  at  or 
near  the  mouth  of  the  gulch,  but  there  is  no  intimation  as  to 
how  much — whether  one  acre  or  one  hundred  acres;  nor  ia 
there  any  definite  location  or  description  of  it.  Water  waa 
conducted  onto  "a  part"  of  this  "piece" ;  but  whether  upon 
that  part  which  Quigley  sold  to  Drake,  and  which  Drake  got  a 
patent  for,  or  upon  that  which  Quigley  retained,  does  not  ap- 
pear. At  the  same  time,  Drake  and  Quigley  appear  to  have 
held  their  lands  in  severalty.  Drake  entered  his  land,  what- 
ever it  was,  at  the  land  office  after  1879,  presumably  after  the 
act  of  February  10, 1881 ;  but,  whenever  it  was,  he  is  not  shown 
to  have  been  in  the  use  of  any  waters  at  that  time.  After  such 
purchase  from  the  United  States,  the  lands  were  not  govern- 
ment domain,  but  any  considerable  appropriation  of  water  by 
him  must  have  been  under  the  statute  of  Idaho.  He  did 
notliing,  under  that  statute  or  otherwise,  at  any  time^  tending 
to  constitute  an  appropriation  by  him.    Neither  did  Coviert. 

In  the  second  binding  it  is  said  that  at  some  time  not  speci- 
fied "Drake  succeeded  to  'one-half  of  all  the  waters  cUhned 
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and  owned  by  Quigley,  and  the  plaintiff  Covert  succeeded  to 
the  other  half."  By  what  means  they  "succeeded,"  whether  by 
abandmment  by  Quigley  and  reappropriation  by  Drake  and 
Covert,  or  by  sale  by  Qnigley  to  them,  of  the  lands  cm  which 
the  water  was  used,  or  by  sale  of  the  water  alone,  does  not  ap- 
pear. Preeutnably,  if  such  be  the  fact,  it  should  have  been  by 
lawful  claim  by  them  for  irrigating  agricultural  lands;  and 
no  such  act  of  appropriati<m  was  done  by  either.  But,  whether 
Quigley  devested  himself  of  his  assumed  right  by  abandon- 
ment or  otherwise,  it  is  certain  that  Quigley  had  nothing  ra- 
maining  from  the  time  Drake  and  Covert  succeeded,  one  to 
"one-half"  and  the  other  "to  the  other  half,"  of  his  rights. 
His  interest  was  ended.  He  is  out  of  the  case,  and  yet  the 
judgment  is  in  his  favor.  As  neither  Drake  nor  Covert  are 
in  any  way  shown  to  have  had  at  any  time  any  interest  what- 
ever in,  or  right  to  use,  this  water,  or  any  part  of  it,  for  agri- 
cultural or  for  any  other  purpose,  all  of  the  plaintiffs  are  out 
of  court;  and  yet  the  judgment  ie  in  favor  of  all  of  them 
jointly.  It  is  therefore  impossible,  in  this  case,  to  reach  what 
might  otherwise  be  the  principal  and  more  important  question 
involved  in  the  judgment — namely,  whether  such  a  claim  as 
the  plaintiffs  made  to  absolute  ownership  for  agricultural  pur- 
poses of  the  waters  of  a  natural  stream  of  the  country,  to  the 
entire  exclusion  of  all  other  settlers  on  the  same  stream,  whose 
lands  require  irrigation,  and  to  whom  water  is  one  of  the 
necessaries  of  life,  and  through  whose  lands  that  stream  may 
run,  can,  under  our  laws,  be  maintained.  The  facts  found 
not  being  sufficient  to  sustain  the  conclusions  of  law  or  judg- 
ment, it  follows  that  the  judgment  as  to  the  appellant  should 
be  reversed. 

There  is  no  room  for  any  presumption  that  other  prere- 
quisites to  a  valid  judgment  existed.  Indeed,  it  is  shown 
afiirmatively  that  the  necessary  grounds  did  not  exist.  Here, 
then,  I  think  this  case  should  end.  ^Vhat  may  be  further  said 
on  the  question  of  rights  of  parties  diverting  water  upon  lands 
for  purposes  of  irrigation  can  have  no  binding  force.  There  is 
no  case  before  the  court  warranting  a  discussion  of  the  subject. 
Such  discussion  may  be  taken  as  obiter,  merely.  But  the 
majority  opinion  goes  into  it,  and  I  may  be  excused  for  follow- 
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ing  its  example,  so  far  as  the  little  time  allowed  me  will  per- 
mit. 

1.  The  asBomptioiiB,  in  the  majority  opinion,  of  facts  as 
drawn  from  the  Andings,  or  as  properly  dedacible  from  those 
findings,  I,  for  the  niost  part,  controvert.  The  findings  of 
fact  are  hereinbefore  stated  in  full,  and  they  speak  for  tiiem- 
selves. 

2.  Not  do  I  admit  that  posting  a  notice  on  a  stream,  prior 
to  1881,  claiming  six  hundred  inches  of  water,  was  "an  act  of 
appropriation."  It  had  nothing  to  do  vith  "an  act  of  appro- 
priation on  the  puhlie  domain."  That  could  only  be  done  on 
the  public  domain  by  having  lands  to  irrigate;  second,  by 
actually  diverting  waters  upon  it,  by  means  sudicient  to  con- 
duct all  the  water  actually  appropriated.  There  is  nothing  of 
that  kind  in  this  case,  and  the  court  is  not  warranted  Jn  as- 
suming that  there  is. 

3.  The  majority  opinion  pronounces  the  claim  of  a  person 
whose  lands  lie  upon  a  stream  as  resting  on  the  "phantom  of 
riparian  rights,"  I  deny  that  under  the  laws  of  this  territory 
"riparian  rights"  are  a  "phantom,"  unless  unlawfully  and  un- 
justly made  so.  The  doctrine  of  riparian  rights  is  a  part  of 
the  common  law;  and  the  common  law  is  the  law  of  this  terri- 
tory, except  as  the  statute  steps  in,  and  repeals  or  changes  it. 

'  Section  18  of  the  Bovised  Statutes  so  declares.  It  provides 
that  "the  common  law  of  England,  so  far  as  it  is  not  re- 
pugnant to  or  inconsistent  with  the  constitution  or  laws  of  the 
United  States,  in  all  cases  not  provided  for  in  these  Revised 
Statutes,  is  the  rule  of  decision  in  all  the  courts  in  this  terri- 
tory." The  United  States  statutes  have  in  some  respects 
modified  the  common-law  rule  of  riparian  rights  on  the  public 
domain  where  customs  are  shown  to  exist,  and  not  otherwise. 
iHo  customs  are  pretended  here.  Indeed,  all  customs  are 
studiously  ignored.  The  statutes  of  the  territory  previous  to 
1881  had  no  provision  whatever  on  the  subject  of  water  rights. 
But  in  1881  what  are  equivalent  to  common-law  water  rights 
were  in  some  respects  cspreesly  affirmed,  only  those  ri^ta  were 
enlarged.  Section  3180  of  the  Revised  Statutes  provides  that 
"all  persons,  companies  and  corporations  owning  or  claiming 
any  lands  situated  on  the  banks  or  in  the  vicinity  of  any  stream 
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are  entitled  to  the  use  of  the  waters  of  8ucb  stream  for  the 
purpose  of  irrigatiDg  the  land  so  held  or  claimed."  In  the 
preceding  chapter  of  the  statutes  it  is  provided  that  by  com- 
plying with  certain  conditions  (not  one  of  which  is  pretended 
to  be  complied  with  in  tlua  case)  a  party  may  entitle  himself 
to  superior  rights  in  the  use  of  water.  Ko.  one  denies  this 
fact.  But  it  nowhere  provides  that  anyone  may  entitle  him- 
self to  ownership  of  a  stream,  or  to  entirely  exclude  others  "on 
the  banks  or  in  the  vicinity  of  a  stream"  from  some  use  of  the 
water,  as  provided  in  section  3180,  above  quoted.  Our  statute 
is  a  little  more  comprehensive — a  little  stronger,  in  some  re- 
spects, in  favor  of  those  needing  water — than  the  common  law 
of  riparian  rights;  but  it  leaves  many  of  those  rights  intact. 
It  is  wrong,  then,  to  designate  these  common-law  rights  as  a 
"phantom."  They  are  real,  and  the  intereets  of  our  terri- 
tory demand  that  they  should  he  recognized. 

4.  By  the  common  law,  running  water  is  not  the  subject  of  own- 
ership. Ho  statute  of  Idaho,  nor  of  Congress,  either,  makes  It 
such.  By  custom,  when  that  is  shown,  a  person  in  its  prior  use 
may  not  be  disturbed  in  its  use,  providing,  as  Mr.  Justice  Field 
says  in  Basey  v.  Gallagher,  SO  Wall.  683,  the  custom  and  claim 
«nder  it  are  reasonable.  But  that  is  as  far  as  it  goes — as  far  as 
any  statute  of  the  United  States  or  of  this  territory  goes.  Our 
own  statutes  are  in  accord  with  that  view.  (Idaho  Bev.  Stats.,  sec. 
3188.)  In  Basey  v.  Gallagher,  20  Wall.  683,  Mr.  Justice  Field 
says  that  "in  all  such  cases  the  right  of  the  first  appropriator, 
exercised  within  reasonable  limits,  is  respected  and  enforced. 
We  aay  within  reasonable  limits;  for  tliis  right  to  water,  like 

the  right  by  prior  occupancy,  to  mining  ground is  not 

unrestricted.  It  must  be  exercised  with  reference  to  the  gen- 
eral condition  of  the  country  and  the  necessities  of  the  people, 
and  not  eo  as  to  deprive  a  whole  neighborhood  or  community  of 
its  use,  and  to  vest  an  absolute  monopoly  in  a  single  in- 
dividual." 

What  does  this  judgment  do,  but  to  violate  every  provision 
of  the  foregoing,  severally,  and  as  a  whole?  Is  it  reasonable 
to  appropriate  all  the  waters  of  a  stream,  even  if  it  contains  one 
thousand  inches,  or  whatever  it  may  be,  to  irrigate  "a  piece"  of 
land,  with  no  intimation  of  its  description  or  amount?     Is  it 
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reasonable  to  allov  absolute  and  "unreatricted"  ownersbip  in 
water  diverted  for  purposea  of  irrigation,  only,  to  be  uaed,  as 
in  this  case,  for  sale  to  railroads  and  brickyardfl,  or  otiier  pur- 
poses than  irrigation,  and  still  deny  to  others  their  natural, 
lawful,  statutory  rights  in  any  of  it  ?  Where  are  the  "reason- 
able limits"  of  such  a  claim?  Is  such  a  claim  in  accord  with 
"the  conditions  of  Uie  country  and  necessities  of  the  people,** 
when  those  people  are  famishing  for  water,  and  precluded  from 
using  a  drop,  though  an  abundance  runs  past  their  doors  i* 
Does  not  this  judgment  establish  "an  absolute  monopoly  of  the 
waters  of  this  stream?  Every  one  of  these  questions  carries 
with  it  its  own  answer.  I  do  not  propose  to  pursue  this  ail- 
ment, and  show  that  a  great  majority  of  the  cases  reUed  on  to 
establish  this  doctrine  of  absolute  ownership  and  exclusive  mon- 
opoly in  streams  do  not  relate' to  the  use  of  water  for  agrical- 
tural  purposes  at  all,  but  that  those  cases  relate  to  divereiona  or 
use  for  mining  purposes  only.  That  fact  may  be  easily  shown, 
or  else  that  the  cases,  where  they  relate  to  irrigation,  are  based 
upon  mining  cases.  There  are  few  of  them  that  are  not  ao 
founded,  even  of  those  cited  in  the  majority  opinion.  Tho 
doctrine  of  those  cases  would  prevent  the  settlement  upon  lands 
depending  on  our  natural  streams,  and,  as  in  the  case  at  bar, 
would  drive  away  half  or  more  of  the  settlers  who  have  already 
eettled  there.  This  is  not  for  the  interest  of  the  territory,  and 
to  allow  the  example  of  this  case  to  obtain  will  prove  detrimental 
in  other  ways  than  in  decreasing  our  population.  The  Buffer- 
ing settlers  will  very  soon  resort  to  the  demoralizing  aid  ot  the 
ever  present  "Winchester"  or  revolver.  People  will  not  tolerate 
such  unlawful  claims;  and  the  sooner  they  are  abandoned,  or 
reduced,  within  reasonable  bounds,  the  better  it  will  be  for 
alL     This  judgnient  should  be  reversed. 
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HAKVEY  7.  BUNKER  HILIj  AND  SULLIVAN  MINING 
AND  CONCENTRATING  COMPAJ^. 

[24  Pko.  30.] 
pBo  FoBMA  Jddouekt— Affeai.  fbou. — A  complUnt  is  filed  in  tba 
justice's  rourt  alleging  defendttut  is  indebted  to  plaintiff  in  tlw 
sum  of  tl60.  Defendant  files  an  answer  denying  the  indebtedness. 
Justice  has  jurisdiction  only  in  sums  of  $100.  Defendant  consents 
that  judgment  may  be  entered  against  Mm  as  prayed  for  simply 
to  expedite  an  appeal.  District  court  dismisses  the  appeal.  Held, 
that  the  judgment  must  be  reversed,  aikd  tried  in  the  district 
court. 

APPEAL  from  District  Court,  Sbosbone  Coont;. 

William  H.  CUgett,  for  Appellant. 

The  judgment  rendered  in  the  justice's  court  is  not  a  judg- 
ment by  default,  an  answer  being  in,  and  issue  of  fact  pending. 
Neither  was  it  a  judgment  by  confession,  which  must  be  in  writ- 
ing, admitting  some  sum  to  be  due,  and  concisely  stating  the 
facts  out  of  which  the  debt  confessed  arose.  (Rev.  Stats.,  sees. 
4725,  4777,  6061.)  Neither  is  it  a  judgment  by  consent  on 
the  theory  that  by  consenting  thereto  the  party  waiyea  all  ob- 
jection to  the  judgment,  and  will  not  be  allowed  to  tjuestion 
the  same  on  appeal.  The  consent  was  not  real,  but  pro  forma 
only,  and  the  party  does  not  waive  or  lose  any  of  hJs  rights 
thereby.  (Meckam  v.  McKay,  37  CaL  168,  lfi9;  Hayne  on 
New  Trial  and  Appeal,  sec.  283.)  To  make  a  good  complaint  in 
a  justice's  court,  the  facts  constituting  the  plaintiff's  cause  of 
action  miaat  be  concisely  stated.     (Rev.  Stats.,  see.  4668.) 

Charles  W.  O'Neil,  for  Respondent. 

No  appeal  lies  from  a  judgment  by  consent.  (Campbell  v. 
Randolph,  13  lU.  314;  Oullahan  v.  Morrisey,  73  Cal.  297,  14 
Pac.  864 ;  Brick  v.  Brich,  65  Mich.  230,  31  N.  W.  907,  and  33 
N,  W.  761.)  An  appeal  from  a  judgment  by  default  can  only 
Iw  upon  questions  of  law.  (Hayne  on  New  Trial  and  Appeal, 
sec.  343.)     There  can  be  no  trial  de  novo  where  there  was  no 
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trial  originally.     {Southern  Pac.  R.  Co.  v.  Superior  Court,  59 
Cal.  475.) 

SWEET,  J.— On  March  25,  1889,  plaintiff  filed  his  com- 
plaint before  J.  S.  Languishe,  a  jnstice  of  the  peace  in  and  for 
Wardner  precinct,  Shoshone  county,  Idaho  territory,  in  which 
be  alleged  that  the  defendant  was  indebted  to  him  in  the  earn 
of  $160  for  professional  services  rendered  at  defendant's  in- 
stance and  request.  On  that  day  a  sununons  was  issaed,  and 
was  returned  on  the  29th  of  the  same  month.  On  the  29th, 
also,  defendant  appeared  and  filed  its  answer,  denying  each  and 
every  allegation  contained  in  plaintiff's  complaint  At  the  same 
time,  defendant  consented  to  what  is  termed  in  this  written 
consent,  the  entering  of  a  pro  forma  jndgment,  and  judgment 
was  thereupon  entered  for  plaintiff.  The  paper  under  which 
the  judgment  was  entered  is  as  follows: 

"This  case  having  been  called  for  trial,  the  defendant  con- 
sents that  judgment  may  be  entered  pro  forma  in  favor  of  plain- 
tiff and  against  defendant,  as  prayed  for  in  the  complaint  here- 
in,  reserving  all  of  ita  righta  under  an  appeal  from  said  judg- 


"WILLIAM  H.  CLAGETTy 
"Attorney  for  Defendant." 
Immediately  after  the  rendition  of  judgment,  to  wit,  on  the 
said  twenty-ninth  day  of  March,  1889,  defendant  filed  its  notice 
of  appeal,  together  with  the  undertaking  thereon,  and  the  said 
appeal  was  perfected  by  defendant's  causing  a  transcript  of  the 
docket  of  said  justice  to  be  verified  and  forwarded  to  the  clerk 
of  the  district  court.  The  cause  came  on  for  trial  in  the  district 
court,  whereupon  plaintiff  moved  that  the  appeal  be  dismissed.. 
The  motion  was  granted  by  the  district  court  on  the  ground 
that,  inasmuch  as  there  had  been  no  trial  in  the  lower  courts 
upon  questions  of  fact,  and  that,  as  no  statement  had  been  made, 
there  was  nothing  to  try.  The  court,  in  dismissing  the  case, 
used  the  following  language:  "Aa  before  stated,  the  case  can- 
not be  tried  in  this  court  for  the  first  time.  There  must  hav» 
been  an  actual  trial  before  the  justice  before  that  can  be  done 
here.     Manifestly,  this  case  can  only  be  affirmed  or  reversed  by 
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this  court,  or  the  appeal  diaraissed.  The  appeal  muat  be  dis- 
miBsed,  for  the  reason  that  there  are  no  issues  presented  to  this 
court  which  can  be  tried." 

We  do  not  understand  why  the  issues  were  not  clearly  pre- 
sented in  the  district  court.  The  complaint  was  there,  alleging 
the  debt.  The  answer  was  there,  denying  it.  The  issues  were 
as  fully  presented  in  the  district  court  as  they  could  be  presented 
after  a  trial  had  in  the  justice's  court.  No  trial  in  the  justice's 
court  would  have  preseoted  the  issues  any  differently  from  the 
manner  in  which  they  were  presented  at  that  time.  We  take  it 
that  this  objection  is  not  a  valid  one. 

The  next  inquiry  suggested  is  far  more  serious  in  its  character. 
It  is  this :  May  the  defendant  consent  to  a,  judgment  in  the 
justice's  court,  and  then  appeal  from  the  judgment  to  which  he 
has  consented?  If  the  amount  were  $100,  or  less,  the  defend- 
ant would  unquestionably  be  bound  by  the  judgment  to  which 
he  consented,  unless  a  new  hearing  were  granted  in  the  justice's 
court  for  cause  shown;  and  we  doubt  if  his  declaration  that  he 
consented  only  to  a  pro  forma  judgment  would  save  him.  We 
do  not  think  the  appeal  could  be  saved  by  declining  to  enter  into 
a  trial  before  the  justice  involving  an  amount  confined  to  the 
original  jurisdiction  of  the  lower  court.  Counsel  for  defendant 
treats  his  written  consent  to  the  entry  of  said  judgment  as  a 
stipulation,  and  cites  Meckam  v.  McKay,  37  Cal.  159,  as  an 
authority  in  support  of  his  position.  After  stating  that  the 
court  has  repeatedly  refused  to  review  judgments  and  orders 
entered  by  consent,  the  court  discuss  the  question  further,  and 
say :  "We  are  not  inclined  to  retract  or  modify  this  proposition, 
hut  it  is  to  be  limited  to  cases  wherein  it  does  not  appear  from 
the  record  that  the  consent  was  given  only  pro  forma  to  facilitate 
the  appeal,  and  with  the  understending  on  both  sides  that  the 
party  did  not  thereby  intend  to  abandon  his  right  to  be  heard 

on  the  appeal  in  opposition  to  the  judgment If  it  appears 

from  the  record  that  it  was  intended  by  the  parties  to  be  only  a 
pro  forma  judgment  or  order  entered,  by  consent,  for  the  mere 
purpose  of  hastening  an  appeal,  and  with  no  intention  to  waive 
an  exception  thereto,  it  would  be  a  somewhat  rigid  rule  to  give 
the  stipulation  a  conclusive  effect  not  contemplated  by  the 
parties The  stipulation  in  this  case,  on  which  the  order 
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denying  s  new  thai  u  entered,  U  not  free  from  donbt;  but, 
taking  it  altogether,  and  constroing  it  as  a  whole,  in  connection 
with  the  other  facte  discloeed  in  the  record,  we  ctmclode  it  was 
intended  by  the  parties  that  the  motion  for  a  new  trial  ehonld  be 
denied  pro  forma  only  to  hasten  the  appeaL"  But  the  plaintiff 
contends  that  this  paper  is  in  no  sense  a  stipnlation.  Taken 
alone,  it  conld  not  be  considered  as  such.  Bnt  the  amonnt  in- 
volved was  and  is  within  the  original  jurisdiction  of  the  district 
conrt.  Both  parties  were  before  the  justice.  An  answer  had 
been  filed  denying  the  indebtedness,  and,  on  the  same  day,  the 
notice  of  appeal  was  given,  the  undertaking  filed,  and  the  tran- 
script promptly  forwarded  to  the  district  court  Counsel  for  de- 
fendant contends  that  after  said  answer  was  filed  it  was  agreed 
between  counsel  for  plaintiff  and  defendant  that  this  judgment 
ahould  be  entered,  and  that  defendant  should  forthwith  appeal 
the  case.  CouiBel  for  defendant  further  insists  that  this  agree- 
ment was  reached  between  the  parties  by  reason  of  the  fact  that 
ii  was  then  and  there  understood  that  neither  party  would  ac- 
cept the  judgment  of  the  justice's  court  as  final,  and  that,  no 
matter  which  way  it  might  be  decided,  the  appeal  would  follow ; 
and  that,  therefore,  they  would  save  eoste  and  trouble  by  simply 
consenting  to  the  pro  forma  judgment  (whatever  that  may 
mean),  and  the  appeal  should  go  forward.  The  counsel  who 
represented  plaintifF  and  respondent  in  this  court  did  not  ap- 
pear in  the  justice's  court,  nor  in  the  court  below ;  hence  makes 
no  denial  of  all  these  sssertionB  made  by  counsel  for  defendant, 
except  that  the  paper  in  itself  is  not  a  stipulation,  and  that, 
therefore,  the  rule  just  quoted  from  Mecham  v.  McKay,  does 
not  apply. 

Taking  all  the  facts  together,  we  are  inclined  to  believe  that 
Uie  agreement  was  fairly  made.  The  defendant  was  there,  readv 
to  try  its  case.  So  was  the  plaintiff.  They  agreed  that  the 
judgment  rendered  by  the  justice,  no  matter  which  way  it  wci:t, 
would  be  forthwith  appealed  from  by  the  losing  side.  There- 
can  be  no  question  bnt  that  defendant  would  have  tried  the  case 
then  and  there  had  not  euch  an  understanding  been  arrived  at. 
As  shown  by  the  record,  also,  no  evidence  was  taken  by  the  jus- 
tice^and  he  gave  judgment  for  the  plaintiff  without  requiring 


March,  1890.]     Haevey  v.  Bdnkbe  Hill  Min.  etc.  Co.    769 

Opioioii  of  the  Court — Sweet,  J. 

a  igrUftble  of  evidence,  and  in  the  face  of  a  denial  averriDg  that 
defendant  was  not  indebted  to  plaintiff  in  any  eum  whatever. 
This  simply  tends  to  show  that  the  justice  ako  imderstood  the 
real  stipulation  between  the  parties,  and  that  immediately  upon 
its  consummation  the  judgment  was  entered  in  accordance  there- 
with. It  would,  of  course,  be  an  absurdity  to  say  that  the  de- 
fendant intended  to  consent  to  a  hona  fide  judgment,  in  the  face 
of  the  peculiar  written  consent  given,  and  in  the  face  of  the 
answer,  filed  at  the  same  time,  denying  that  the  plaintiff  was 
entitled  to  the  judgment.  We  do  not  nnderstand  that  the  court 
below  entertained  any  such  view  of  the  case.  The  court  below 
simply  intimated  that  the  case  should  go  back  for  trial  in  the 
justice's  court.  That  means  simply  that  the  parties  should  in- 
troduce their  evidence  in  the  justice's  court,  and  then  appeal 
again  to  the  district  court,  where  they  would  occupy  precisely 
the  same  position  in  which  they  found  themselves  when  they  were 
ilismissed  in  the  first  inataoce;  for,  even  had  evidence  been  in- 
troduced, they  would  still  go  to  trial  de  novo  in  the 
district  coort  on  the  pleadings  as  they  now  stand,  and  as  they 
have  stood  from  the  beginning.  As  before  stated,  if  it 
were  not  a  case  in  wMch  the  jurisdiction  of  the  district  court 
vere  concurrent  vrith  the  jurisdiction  of  the  justice's  court 
an  appeal  of  the  kind  would  not  be  allowed,  for  the  reason  that, 
unless  the  amount  exceed  $100,  the  intention  of  the  statute  is 
that  the  higher  court  shall  not  be  burdened  with  the  considera- 
tion of  the  case  until,  after  a  trial,  the  pari:y  appeals  as  pre- 
acribed  by  law. 

Defendant  cites  Brick  v.  BHck,  65  Mich.  830,  31  N.  W.  907, 
-33  a.  W.  ?61.  The  language  of  the  court  in  that  case  is  as  fol- 
lows: "It  appears  from  the  printed  record  that  the  decree  be- 
low was  entered,  by  the  consent  of  defendant,  by  his  solicitor. 
Such  a  decree  is  binding  upon  the  parties,  unless  impeached  for 
fraud  or  mistake,  and  no  such  claim  is  advanced  on  this  appeal." 
The  facta  already  stated  show  most  conclusively  that,  to  say  the 
least,  if  the  consent  entered  in  the  justice's  court  resulted  in  a 
judgment  from  which  no  appeal  could  be  legally  had,  a  mistake 
was  made.  This  view  urged  by  the  defendant  is  not  seriously 
■denied.  Counsel  for  respondent  cites  Campbell  v.  Randolph, 
Idaho,  Vol.  2—49  " 
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13  ni.  314.  The  Illinois  statate  provides  that  "appeals  from 
jadgments  of  justices  of  the  peace  to  the  circuit  court  shall  be 
grauted  in  all  cases  except  on  judgments  confeseed."  (B«v. 
Stats.,  1845,  c.  69,  sec  *S8.)  The  entry  in  the  ease  diacusBed 
was  as  follows:  "This  day  being  set  fnr  trial,  and  the  parties 
appeared,  and  the  defendant  filed  his  setoff.  But,  no  proof  h^ 
ing  before  the  court,  and  the  defendant  by  his  counsel  admitting 
the  plaintiffs  account,  judgment  is,  therefore,  rendered  in  faror 
of  the  plaintiff  and  against  the  defendant  for  the  stun  of 
$17,80,  principal  and  interest,  and  cost  of  suit"  The  court 
held  this  not  to  be  a  judgment  by  confession.  Under  our  statute 
a  judgment  by  confession  may  be  made,  but  sectjon  6061  con- 
tains the  following  requirements:  "It  must  be  made,  signed  by 
the  defendant,  and  verified  by  his  oath,  to  the  following  effect : 

1.  It  must  authorize  the  entry  of  judgment  for  a  specified  sum; 

2.  If  it  be  for  money  due  or  to  become  due,  it  must  state  con- 
cisely the  facts  out  of  which  it  arose,  and  show  that  the  snm 
confessed  therefor  is  justly  due  or  to  become  due;  3.  If  it  be 
for  the  purpose  of  securing  the  plaintiff  against  a  contingent 
liability,  it  must  state  concisely  the  facts  constituting  the  lia- 
bility, and  show  that  the  snm  confessed  therefor  does  not  exceed 
the  same."  It  is  unnecessary  to  say  that  the  judgment  in  this 
case  was  not,  under  this  statute,  a  judgment  by  confession;  nor 
was  it  a  judgment  by  default,  because  the  defendant  was  in  court 
with  an  answer  denying  the  allegations  contained  in  tbe  com- 
plaint. We  think  tiiere  can  be  no  question  of  the  agreement 
between  the  parties  as  to  what  should  be  done  in  the  premises ; 
nor  do  we  think  it  possible  for  the  judgment  to  stand,  having 
been  rendered,  without  evidence,  notwithstanding  defendant's 
answer  denying  the  averment  set  forth  in  the  complaint. 
(Curtis  V.  Superior  Court.  63  Gal.  435.) 

We  will  not  pass  this  case  without  expreaeing  our  disapproval 
of  proceeding  in  this  manner;  for  it,  at  beet,  encambCTs  the 
practice  with  proceedings  of  a  doubtful  character,  and  tlirows 
into  the  court  many  perplexing  questions  involving  both  time 
and  expense.  The  judgment  is  reversed,  and  a  trial  ordered  in 
tbe  district  court 

Beatty,  C.  J.,  and  Berry,  J.,  concur. 
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ABATEMENT  OF  ACTION. 
Bee   ParUes,   2, 


See  Crimiiul  Lav,  1. 

ACCOUNT. 

1.  Aorroit  on  Jvooomwi. — In  mi  mUou  for  a  baluiee  of  aMonnt  on  a 

general  aeconnt  for  labor  done,  money  paid  and  goods  aold  it 
is  not  neceasary  to  set  forth  in  the  complaint  the  amount  of 
each  separate  item.     (HilU  v.  Glennon,  106.) 

2.  SaifE. — The   account   constitutea  but  one  cause  of  action  and  tlA 

•tatement  of  general  baluice  due  is  sufficient.  (Milla  v.  Glennon, 
lOS.) 

ACCOUNT-BOOKS. 
8m  Evidmoe,  2. 

AFFIDAVITS. 
Bee  A^eal  and  Error,  M;  Continuance;  EzeepUon^  Bill  of,  U, 

AGENCY. 
See  Principal  and  Agent. 

ALIENS. 
See  IGiiea  and  Mining,  17-2K. 

ALIMONY, 
Bee  Divorce. 


See  Pleading  and  Practice; 


APPEAL  AND  SBBOB. 

Appellate  Praeiioe,  Omerall^, 

1.  AppKAt. — CosiiKUAMOB  w  Case — CRAirax  or  Comr. — As  appMl  la 
Dot  the  commencement  of  a  new  action  or  proceeding,  but  m.  eon- 
tinuation  of  the  same  case,  action  or  proceeding,  being  only 
^  transferred  from  one  court  or  tribunal  or  body  to  another,  for 
final  trial  and  judgment,  (Van  Oamp  y.  Board  of  Commn., 
etc,   2B.) 

B.  Statdtokt  Apfzai„ — The  right  to  appeal  is  atatutory,  and  unknown 
to  the  common  law;  it  cannot  be  extended  to  eases  not  within  the 
statute.      (General   CuBter  Min.   Co.   v.   Van  Camp,  40.) 

3.  Appcal — Statutobs  Biost.— The  right  to  appeal,  and  the  manner 

of  perfecting  it,  is  wholly  dependent  upon  our  territorial  atat- 
utaa.     (Bupert  t.  Board  of  Commra.  of  Alturaa  Co.,  19.) 

4.  Writ  of  Bbbob — Pasties  asb  PniviEa. — No  one  can  sue  out  and 

maintain  »  writ  of  error  unleae  be  ia  a  party  or  privy  to  the  rec- 
ord, or  is  prejudiced  by  the  judgment  (Van  Camp  r.  Board  of 
Commrs.,  etc.,  29.) 

5.  Appeai, — Imsutficiknt  Bscobd — AmBUAncB. — Where  the  eomplaint 

will  support  the  judgment,  appellant  muet  show  error  or  judg- 
ment will  be  affirmed.     (Murphy  ».  Fuld,  175.) 

What  Appealable. 

Bee  DiToree,  2;  Elections,  10;  Nonanit,  1. 

C.  FiHAi.  DicisioK — MonoK  FOB  Nkw  Tbui^-Oidu  DEimna  Apfeai^ 
ABU. — The  organic  act  of  the  territory  doea  not  prohibit  the  legis- 
lative aaaembly  from  authorizing  an  appeal  from  an  order  of  tbe 
diatrict  court,  overruling  a  motion  for  a  new  trial.  (Schults  t. 
Keeler,  333.) 

7.  AppxaIiABLC  Obdebs. — An   appeal  will   not  lie  from  a  judgmeitt  of 

the  district  court,  in  common-law  actions  or  proceedings,  unleaa 
it  ia  expressly  allowed  by  statute.  (Tan  Camp  v.  Board  of 
Commrs.,  etc.,  29.) 

8.  N0HAPPEAI.ABLX  Ordebb. — The  right  of  appeal  given  by  statute  from 

orders  of  the  board  of  commisaioners  does  not  imply  tbe  right  of 
appeal  from  orders  of  the  board  of  equalication.  (General  Custer 
Min.  Co.  V.  Van  Camp,  40.) 

What   Revitwalle, 

9.  Bevebsibu:  Ebbob — Pabthb. — On  appeal,  this  court  can  only  notlo* 

the  errom  committed  against  the  appellant,  not  those  committed 
against  the  successful  party.     (Jonea  v.  St.  John  Irr.  Co.,  68.) 

10.  Pleadiko — Pbactice — OsjEcrion  oankot  em  Raised  m  Sdpuu 
CouBT  fob   First  Tiub. — If   an  action  is  tried   upon  the  tbeoij 
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thftt  the  answer  deniei  the  nll^ationB  of  the  complaint,  the  objec- 
tion that  certain  all^ationi  in  the  complaint  are  admitted  through 
defective  denials  cannot  be  raised  for  the  first  time  in  the  appellate 
court.      (Touloiue  t.  Burkett,  38S.) 

11.  Adihsbibiutt  inrr  Bused  n  Apphxati:  Cauxi  roB  Fibsi  Tmx. — 
(ttijection  to  the  adnussibilitj  of  eridenca  cannot  be  made  for  tbs 
first  time  in  the  appellate  court.      (Darby  r.  Heagerty,  28£.) 

12.  Objsotiohs  to  Abswkb  ik  thk  Bdpbzue  Coukt. — An  objection  that 

an  answer  does  not  contain  facts  sufficient  to  constitute  a  defense 
maj-  be  made  in  the  supreme  court  tor  the  first  time.  (Caldwell 
T.  Ruddy,  1.) 

13.  Sahx. — If,  however,  the  answer  oontuns  any  defenaei  the  objections 
must  be  overruled.      (Caldwell  t.  Buddy,  1.) 

14.  DuiuBBEB — Bekewinb  or  Appeal. — Where  a  general  demurrer  is 
interposed  in  the  trial  court  questioning  the  Enffioieucf  of  th« 
complaint  and  the  demurrer  is  overruled,  and  the  ruling  is  not 
saved  by  bill  of  exceptions,  such  queation  is  deemed  adjudieat«d 
and  the  same  objection  to  the  complaint  eannot  be  renewed  in  tlw 
supreme  court.     (Guthrie  v.  Usher,  111.) 

16.  Affbal — TntvUfes — Bbtiew  on  Appeal. — On  appeal  a  finding  ol 

fact  will  not  ba  reviewed  unless  the  evidence  upon  the  trial  in 
reference  thereto  is  fully  and  clearly  reported  in  the  record. 
(Biborado  t.  Quang  Fang  Min.  Co.,  144.) 
18.  Cbiuinal  Law — Apmial — Revibwiho  Evidefce. — On  an  appeal 
from  the  judgment  only,  the  court  cannot  inquire  whether  the  ver- 
dict is  supported  by  the  evidence;  this  can  be  done  only  upon  an 
appeal  from  the  order  denying  a  new  trial.  (People  v.  Pier- 
ton,  76.) 

17.  FiNDiNOB  noT  SuPPQBTED  BT  Evidence — Reviewed  bt  ApPELLtm 
COUBT  When. — Errors  in  findings  of  i!act  on  the  ground  that  they 
are  not  supported  by  the  evidence  can  only  be  reviewed  In  the  ap- 
pellate court  on  an  appeal  from  an  order  overruling  a  motion  for 
new   trial.      (Toulouse   et  al.   v.   Burkett,    184.) 

18.  Bxceptiohb  to  ELLiNoa  or  Coukt — ^When  to  be  Consideiied  oh  Ap- 

peal.— Exceptions  to  the  ruling  of  the  court  upon  the  admission 
and  rejection  of  the  evidence  may,  when  properly  incorporated 
into  a  statement  of  the  case,  having  been  used  upon  the  hearing 
of  a  motion  for  a  new  trial,  be  considered  on  an  appeal  from  a 
judgment  in  the  same  manner  as  when  brought  up  by  a  bill  of 
eseeptione.      (Bradbury  v.   Idaho  etc.  Land  Imp.   Co.,  230.) 

19.  Review  of  Cbihikal  Cases. — Upon  appeal  in  criminal  eases  the  re- 
view in  this  court  is  confined  to  questions  of  law.  The  guilt  of 
defendant  is  a  matter  for  the  jury  upon  legal  evidence.  (United 
SUtea  V.  Camp,  £31.) 
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Record  wad  Judgmmtt-roll. 

20.  Stateiient  of  Cabb — Ricobd  o^r  Affkai. — A  p^per  inserted  in  Ui» 
record  denominated  a  statement,  and  which  does  not  appear  tA 
have  been  settled  and  signed 'bf  the  trial  judge,  is  not  part  of 
the  judgment-roll,  and  cannot  be  conaidered  in  tbia  court  on  ap- 
peal.    (Crews  T.   Baird,   103.) 

81.  Recobd  on  Afpeai.  fbou  JnsoianTT. — On  appeal  from  x  judgment, 
without  a  statement,  nothing  belongs  to  the  record,  except  the 
judgment- roll,  and  no  question  arising  outside  the  roll  can  be 
considered.     (Outhrie  v.  Fhelan,  95.) 

22.  Appsal — JuDQUENT-BOLL — Bill  or  Exceptions. — On  appeal  frma 
a  judgment  without  a  statement  or  bill  of  exeeptions,  nothing  be- 
longs to  the  record  except  the  judgment-roll,  and  no  qnestloit 
arising  outside  the  roll  c«n  be  considered.  The  mode  of  present- 
ing questions  not  arising  on  the  judgment-roll  for  review  on  ap- 
peal is  by  statement  or  bill  of  exceptions.  (Jonee  t.  St.  John  Jrr. 
Co.,   68.) 

28.  Recobd  or  Appxal— JtnMHEiiT-BOU^-TBAitsoBiPT — Srpclatukt. — 
Upon  appeal  from  a  judgment  upon  the  judgraent-roU  alone  a 
written  stipulaUon  signed  by  both  parties  atipulatiiig  for  jndg- 
meot  in  behalf  of  plaintiff  in  a  certain  sum  is  properly  no  part 
of  the  judgment- roll,  and  would,  on  motion,  be  etridcen  out,  yet 
where  such  stipulation  is  in  the  record  without  objection,  and 
is  referred  to  by  both  parties  in  argument  upon  hearing  the  ap- 
peal, it  will  be  considered  by  the  court  as  a  part  of  the  transcript 
bj  consent  of  parties.      (Grete  t.  Enott,  IS.} 

Maleriality  of  Error, 

U.  Pbb^'UDICIAL  Ebb(s.i — All  errors  which  do  not  prejudice  the  paii^ 
In  his  substantial  ri^ts  must  be  disr^arded;  that  he  was 
prejudiced  in  any  of  hie  substantial  rights  will  not  be  presumed 
when  not  ^own.      (Territory  v.  Neileon,  814.) 

SS.  I RRELRTAHT  Evidence— Not  GBOuno  ron  Eevebbal — Whkit. — Irrele- 
Tsnt  evidence  is  not  sufficient  ground  for  the  reversal  of  a  jud|;- 
ment  when  it  does  not  prejudice  the  cause  of  tlie  party  excepting 
to  it      (Bradbury  v.   Idaho  etc.  Land  Imp.  Co.,  239.) 

2A.  IhucmcE — Ofter  or  EriDBncE. — Ad  offer  or  oral  proof  being  m*d« 
and  rejected  and  exeeptions  dniy  taken,  the  Appellate  court  must  IM 
satisfied  from  the  record  that  the  offered  evidence  was  material 
or  tended  tA  support  some  issue  involved  before  it  will  be  treated 
as  error,     (United  SUtes  t.  Alexander,  38S.) 

PrefumptUm*. 

27.  PBesoMFTTONS.— Presnmptions  are  In  favor  of  the  deosion  of  tha 
oourt,  and  where  a  reversal  of  a  judgment  is  sought  oil  Um 
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ground  of  error,  t)ie  ruling  of  the  court  will  be  austained  unleM 
Bufficient  facts  appear  in  the  record  to  iibow  that  error  wm  com- 
mitted.     (Territory  t.  Evane,  425.) 

£8.  When  there  are  both  issnea  of  law  and  fact  and  the  e&uBe 
je  brought  on  for  trial  and  a  judgment  rendered,  the  presumption 
will  be  indulged  on  appeal  that  the  issue  of  law  was  previously 
disposed  of  by  an  order  overruling  the  demurrer.  [Gutlirle  r. 
Phelan,   95.) 

29.  EtaoK  NOT  Showh — Prbbumptioit  ut  Fatdb  of  Trial  Court. — If 
the  record  on  appeal  does  not  affirmatively  show  error  in  the  court 
below,  the  judgment  will  be  affirmed,  as  every  intendment  is  in 
favor  of  the  irregularity  of  the  trial  court.     (Toulouse  v.  Burkett, 

zes.) 

80.  IncoHFLETE  Recobd — Phbsiuiptions. — Where  a  refusal  to  give  in- 
atructions  requested  by  a  part;  ia  assigned  as  error,  this  court  will 
look  into  the  entire  charge  to  determine  whether  such  refusal  was 
prejudicial,  and  where  the  record  shows  that  a  charge  was  given 
which  is  not  brought  here  for  consideration,  it  will  be  presumed 
that  the  trial  court  gave  all  the  inatructiona  necessary  to  aasist 
the  jury  in  arriving  at  a  just  and  proper  verdict.  (Hopkins  v. 
Utah   Northern   Ry.   Co.,   300.) 

81.  PaiCTicK— PREfii^MPTioH— SuFFiciENCT  OT  ISDicTiiEST.— On  appeal 

from  a  judgment  in  a  criminal  caae,  where  no  part  of  the  evidence 
is  brought  to  the  supreme  court  by  bill  of  exceptions,  or  otherwise, 
and  the  indictment  is  sufficient  to  support  the  judgment,  this  court 
will  assume  that  the  evidence  was  sufficient  to  warrant  the  ver- 
dict, and  will  further  assume  that  the  trial  court's  charge  to  the 
jury  was  pertinent  to  the  facts  proved  On  the  trial.  (PeopI*  r. 
Woods,  364;  People  v.  Williams,  368.) 
83.  Appeal — Record  oit  Appbai. — FBEaTTMPTiONB — IssitivcTiose. — 
Upon  an  appeal  from  a  judgment  of  conviction  in  a,  criminal  case, 
in  the  absence  of  the  evidence,  the  instructions  will  be  presumed 
correct,  if,  under  any  possible  state  of  the  evidence,  the  inatruc- 
tion  was  authorized.      (People  v.   Mooney,   17.) 

Bevcrmil  and  Remand. 

34.  DisTUKBiNO  FiNDiNQS^lBBELrvANT  FiRDiKa. — If  the  findings 
of  fact  sustained  the  conclusions  of  law,  the  judgment  below  will 
not  bo  disturbed  on  appeal  simply  for  the  reason  that  some  of 
the  findings  of  fact  and  the  conclusions  of  law  are  irrelevant. 
(Biborado  v.  Quang  Pang  Min.  Co.,  144.) 

36.  TcsTiMONt — iNarrriciENcr  or. — A  judgment  will  not  be  re- 
versed when  there  is  a  substantial  conflict  in  the  teitimony, 
or  unless  it  seems  the  result  of  p.ission  or  prejudice.  (Chamber- 
lain  V.    Woodln,    642.) 
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SO.  lUFLiED  Bua — SrmKa  Asidk  Vebdict.— The  court  wilt  not  disturb 
the  finding  of  %  trial  jndg«  upon  the  qnestioii  of  implied  biM, 
unleaB  it  it  so  clear  a  case  aa  would  warrant  a  judge  in  setting 
aiide  the  verdict)  of  the  jury  as  against  the  evid«DM.  (United 
eUtM  T.  lADgford,  Ml.) 

ST.  JtmoMERT — Void  Skhtsnob— ConnTnoif. — ^Wher«th«  indictment  is 
good  and  do  error  appearing  on  the  trial,  but  the  eentence  ii  void 
for  uncertainty,  the  appellate  court  may  remand  the  oaae  to  the 
oourt  below,  with  directioDa  to  enter  a  proper  judgment  upon  the 
verdict.     (Territory  v.  Quthrie,  432.) 

DUmUtal  of  AppMJ. 

SB.  PxAcncE — ApPBiX— DumsflAL. — In  an  action  where  relief  to 
granted  both  parties,  on  motion  to  dismiM  the  appeal  under 
rule  3  of  the  supreme  court,  the  certificate  of  the  clerk  below, 
under  rule  4,  not  showing  the  nature  and  substance  of  the  judg- 
ment appealed  from,  held,  that  said  certificate  will  not  justify 
dismissal  of  the  appeal.     (Dunninay  v.  Laweon.  S32.) 

89.  BnowiNO  fob  DiamsBAi. — The  court  will  not  dinntse  an  ap- 
peal under  rule  S  unless  it  be  made  to  appear  that  justice 
requires  such  diamiseaL      (Dunniway  t.  Lawwn,  832.) 

40.  RuLes  DiBECTORT. — Knle  3  is  directory,  and  gives  no  right  to 
a  party  to  demand  its  enforcement.      (Dunniway  v.  X^wson,  S32.) 

Sctioe  of  Sppeah 

41.  Appeu. — NoncE — Adtebse  Pabtt. — One  of  two  defendants  :tppeared 

generally  in  the  action,  the  other  specially,  and  moved  to 
quash  summons,  after  which  joint  judgment  was  rendered  against 
both  of  them,  and  the  one  who  appeared  specially  appealed.  Beld^ 
that  the  other  deTendant  was  an  adverse  party  to  the  appeal,  and 
should  be  served  with  notice  thereof.      (Jones  v.  Qumtrell,  163.) 

42.  Saur — DisuiesAL  of  Appeal. — An  appeal  will  be  dismissed  on  mo- 
tion where  all  the  adverse  parties  are  not  served  with  notice  of 
appeal.      (Jones    v,    Quantrell,    153.) 

43.  Practice — Sesvice  of  Papers — Statctoby  Cowstbuctioit. — Section 
SB5  of  our  Code  of  Civil  Procedure  which  provides  that  service  of 
papers  may  be  made  by  leaving  the  same  in  the  offlce  of  an  attor- 
ney in  a  conspicuous  place,  etc.,  is  in  derogation  of  the  common 
law,  and  must  be  strictly  construed.      (Warner  v.  Teachenor,  38.) 

44.  Sebviso  Notice  of  Appeal.— If  a  party  to  an  action  dies  aftct 
the  rendition  of  judgment  and  before  filing  and  serving  notice 
of  appeal,  the  authority  of  the  deceased's  attorney  to  act  ter- 
minates, and  any  subsequent  action  of  the  attorney  before  aub- 
Etitution  will  not  bind  the  representatives  of  the  deceased  or  any 
other  party  in  interest.     (Coffin  v.  Edginton,  627.) 
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45.  Sauc — Anj  p&rt7  to  an  action,  wbetlier  plBinlUT  or  defendant, 
may  appeal,  but  the  notice  of  appeal  must  be  serred  on  all 
partiee  who  would  be  affected  hj  any  order  of  the  appellate 
court,  whether  said  partiea  be  plaintiff!  or  defendants  or  inter- 
veaen,     (Coffin  v.  Edington,  627.) 

46.  Pboot  of  Service. — ^An  affidavit  in  proof  of  eneh  aervioe  must  'etat* 
that  all  the  conditions  of  the  atatute  anthoriEing  auch  service 
have  been  aubstantiall;  compiled  wiUt  or  it  irill  be  dian^rded. 
<Wanier  r.  Teaehenor,  88.) 

Bond*  and  Undvrtakingi. 

Se«  Jnstioee  of  Peace,  B, 

47.  Uhdebtakino  oit  Apfial — When  Thew  am  Two  Aratats  asd  th» 
UiTOEKTAKiKG  FaiLa  TO  BPECiTT  VoiD  FOB  Uhckbtaihtt. — An  un- 
dertaking on  appeal  under  section  4909  ot  the  Idabo  code,  in- 
tended to  apply  to  Mveral  appeals  in  the  same  action,  must  specify 
each  of  snoh  appeals,  and  will  not  be  construed  to  appl;  to  appeals 
not  meatioued  therein,      (Sebree  v.  Smith,  SB7.) 

48.  pKACTicx — Void  UiiDEBTasina  oir  Affeai- — When  an  appeal  la 
taken  from  the  judgment,  also  from  an  order  refusing  a  new 
trial  in  the  same  case,  and  an  undertaking  given  in  the  sum  of 
three  hundred  dollars  in  such  an  appeal,  the  bond  is  void  and 
the  appeals  should  be  dlemiased.     {Motherwell  v.  Taylor,  148.) 

40.  fiaUB — PnsBEnTiNO  Niw  Bonn  on  Appeal. — When  an  undertaking 
en  an  appeal  is  void,  the  filing  of  a  new  and  auffleient  uoder- 
taking  at  the  hearing  of  motion  to  dismiaa  the  appeal  will  not 
avail  the  appellant.      (Motherwell  v.  Taylor,  148.) 

SO.  Appbai.  Bonn — Void  Kb  VscKKtjjmr. — When  two  appeals  era 
taken,  one  from  the  judgment  and  the  other  from  an  order  denying 
a  new  trial,  and  an  nndertaking  is  given  "on  such  appeal,"  the 
bond  is  void  for  uncertainty,  and  the  appeals  will  be  dismissed, 
because  no  undertaking  was  filed  In  either  appeal.  (Bddy  v.  Vas 
Ness,    101.) 

See  Criminal  Law,  10;  Divorce,  3;  Elections,  T,  Si  Exception^  Bill 
of;  Indictment,  1;  Justices  of  Peace;  New  Trial;  Parties  2; 
Pleading   and  Practice,  10;    Transcripta. 

APPEARANCE. 
VoLUNTABT  Affeakarci — Waivbb. — Voluntary  appearance  of  attorney 
and  participation   in  the  argument  of  a   motion  waives  notice 
of  such  motion.     (Curtis  v.   Walling,  416.) 

ATTACHMENT. 
I.  Writ     or    Attachment — Day     m     Couitr — Jodohent. — When    ft 
debt  claimed  to  be  due  by  one  person  to  another  is  attached  as 
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ATTACHMENT  (Contmaed). 

provided  for  by  section  4309  of  th«  Berised  Stituteii.  and  sDcb 
peraon  has  bwn  examiDed  under  e«cUoii  4310  of  the  Revised  Stat- 
utes, and  the  eiiatence  of  li&bilitj  denied,  the  court  or  judge  bas 
no  power  to  order  a  judKineDt  agatnet  Buch  nlleged  debtor  npoa 
•ucb    examination.      (Lindenthal   t.    Buike,    571.) 

S,  Pbofcbtt  Hbld  Under  Wut  of  AttaChjieht — ExKCvnoa  on  Juno- 
KKKT — To  Whom  Should  Isstie. — The  officer  who  seized  goods 
under  a  writ  of  atlacbmeiit,  and  holds  the  same,  is  tbe  proper 
officer  to  whom  the  execution  on  the  judgment  in  the  attachment 
suit  should  issue.     <Pecotte  t.  Oliver,  251.) 

S.  Sauk — Issued  to  Wboro  Offices — Executioit  Amendablb. — Wbers 
a  constable  attached  and  held  goods,  and  the  execution  was 
directed  to  the  sheriff,  but  delivered  to  the  constable,  who  served 
the  same,  held,  the  execution  not  void  but  amendable.  (Pecott4 
r.  Oliver,  251.) 

4.  SuBxTms — UnDEBTAKma  fob  Rxuease  of  Attachmkht. — Sureties  <« 
an  undertaking  given  for  tiie  release  of  attached  propertj  cannot 
go  behind  the  judgment  to  set  any  matter  of  defense  to  their 
liability  which  might  have  been  pleaded  in  the  original  aetion. 
(Quthrie  v.  Fisber,  111.) 

See  Sheriffs  and  Constables. 

ATTORNEY  AND  CLIENT. 

Oku,  SntvLATioTn  ow  ATroBmrs — Court  will  kot  CoHsiDn  Uf- 
LE8S  m  Open  Coubt. — The  court  will  not  attempt  to  detennine 
the  nature  or  effect  of  disputed  oral  stipulations  of  litigants  or 
attorney  affecting  the  rights  of  parties  or  the  conduct  of  the 
trial,  and  it  will  not  enforce  such  stipulations  unless  the  attorneys 
agree  in  open  court  as  to  what  they  are,  nor  will  they  be  considered 
on  appeal,  unless  they  ate  made  a  port  of  the  record.  (Sebree 
V.  Smith,  35S.} 

See  Appeal  and  Error,  43-46;  Appearance;  District  Attom^s;  Ez- 
eeptions,  Bill  of,  13;  New  Trial,  1;  WitneRso^  S. 

ATTORNEY'S   FEB. 
See  Mortgaigei,  3. 

BIGAMY. 
ItcDicniENT — BreAicT — Cohabit. — In  an  Indictment  nnder  section 
3  of  the  act  of  Congress,  approved  March  SS,  1882,  chapter  47, 
entitled  "An  act  to  amend  section  S302  of  the  Revised  Statutes 
of  the  United  States,  in  reference  to  bigamy  and  for  othn  pnr- 
poses,"  the  use  of  the  word  "cohabit"  is  sufficient,  and  it  Is  not 
necessary  to  set  out  at  large  in  the  indictment  the  meaning  or 
definition  of   the   word  itself.     In  the   trial  of  a  eauae   arising 
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BIOAUT   (CoDtinaed). 

under  i&id  section  the  proeecuting  ftttoraey  referred  to  the  foot 
that  the  defendant  had  failed  to  testify  as  a  witneM  in  his  own 
behalf  when  he  had  the  right  to  do  so.  This  is  held  error,  hut 
U  cured  by  the  court  subeequently,  at  the  requeat  of  the  defend- 
ant, charging  the  jury  in  subatance  that  the  foct  that  tJie  de- 
fendant did  not  testify  in  hii  own  behalf  should  not  in  any  man- 
ner be  conaidered  by  the  jury  aa  a  circuroBtance  egjinet  him. 
(United  BUtea  t.  EuntM,  480;  United  States  t.  Coueni,  43«.) 

BlIJB  AND  NOTES. 
I,  AcTH)]f  oiT  PnouisBony  Not* — Mobtoaoe  to  Smu^  Note.— 
SuKETT — AaBKEUEiTT. — One  Xieland  and  appellant  Williama 
niade  their  joint  and  several  promiHsory  note  payable  to  the  order 
of  one  Shaw,  and  delivered  the  same  to  him,  WilliamB  being  ■ 
surety,  although  that  did  not  appear  on  the  face  of  the  note. 
As  SD  inducement  to  Wllliama  to  sign  the  note  Lelacd  agreed  and 
iUd  execute  a  firat  mortgage  on  real  estate  to  secure  the  note. 
Shaw,  after  the  note  and  mortgage  became  due,  assigned  both  to 
«ne  Vollmer,  who  asiigned  them  to  the  respondent  bank.  The 
respondent  now  claims  the  mortgage  invalid,  as  it  was  not  sealed; 
held,  that  by  statute  in  force  at  time  of  giving  the  mortgage  a 
•eal  waa  not  necessary,  hence,  the  mortgage  was  valid,  and  an 
action  should  have  been  brought  to  foreclose  the  same,  and  not 
upon  the  note  alone,  as  was  done,  as  the  security  was  not  valuelesa. 
{iTirst  Nat.  Bank  of  Lewiston  ▼.  William*,  670.) 

^    PsOiaSBORT    NOTK — ASBEEHKflT    TO    CANCEL PABOL      ETIDBirOE. D. 

purchased  mining  property,  deeded  one-sixth  interest  to  B. 
B,  executed  and  delivered  to  D.  hia  note  due  one  year  after  date 
for  $4,308.80,  hia  share  of  the  purchase  price.  At  the  same  time 
D.  orally  agreed  that  at  any  time  before  maturity  of  the  note  be 
would  accept  from  B.  a  reconveyance  of  his  interest  and  cancel 
the  note.  In  a  suit  for  the  collection  of  the  note  B.  set  np  the 
-oral  agreement  as  a  defense;  held,  that  aa  auch  oral  agreement 
tended  to  establish  a  contract  different  in  form,  purpose  and 
•Sect  from  the  written  contract,  and  not  baaed  on  want  of  con- 
sideration, fraud  or  mistake,  the  said  oral  agreement  waa  inad' 
miaaible  as  evidence  to  vary  the  terms  of  the  note  or  defeat  ft. 
(Dulaney   v.    Burke,    178.) 

4.  DCRHSE— Inadequact  of  Cohbioebation. — ^Inadequa<7  of  considera- 
tion is  no  defense  to  an  action  on  a  promissory  note  unless  there 
was  fraud  also  on  the  part  of  the  promisee.  (Caldwdl  v. 
Eoddy,  1.) 

-4.  StTBETT — CoxTETCHOT  or  Pbikcipau — A  surety  to  a  promioaory  note 
is  deemed  to  contract  that  the  principal  maker  is  in  every  wuy 
competent  to  contract  in  the  way  he  boa  done.  (Caldw^  v.) 
Bnddy,  1.) 


BIU^  OF  EXCEPTIONa 
See   EsoepUom,  KU  ol 

BOARD   OP   COHHI8SIONEB8. 
8m  AppMU  and  Ettoi-,  8;   Countif,  2j   EleoUoni,  & 

BOAHD   OF   EQUALIZATION, 
6m    Appeal    and    Error,    8;    Countiei,   Z. 

BOin>B. 
See   Priudpal    uid    Buret;. 


BOUNDA] 
Bee  IndUn  Luida, 


1.  Saix — AsEKOT — Tarn  Puce. — If  A  uid  B  own  a  mtiu  Mid  ftnthor- 
ise  C  to  lell  It  for  tbem,  or  bring  tbem  k  purchaser  at  a  fixeA 
price,  with  the  understandiDg  that  C  is  to  hare  all  he  oan  get 
above  that  price,  C  majr  make  the  best  bargain  he  can  with 
anjrone;  he  may  purchaie  it  himeelt,  and  ia  under  do  obligation  tO' 
dkeloae  to  A  and  B  anything  he  may  have  diseovered  eonoeming 
the  mine  after  «nch  arrangement  ia  made.  (Synnott  v.  Shan^.- 
neaay,   122.) 

t-  AoERCT — CouiriBaioH  raou  Both  Paktieb. — If  an  agent  act  openlf- 
and  with  the  consent  of  both  owners  and  purchaaer,  he  may  eon- 
tract  for  and  receive  a  commieaion  from  both.  (Synnott  v. 
Bhaughnewy,  1E2.) 

S.  CoHMiBHTOMS  or  Bboeeb.— Where  a  party  employe  a  real  estate- 
broker  to  sell  a  piece  of  real  property  at  a  stipulated  price,  at  tiM 
agreed  comniieBion,  and  the  broker  flnds  a  purchaser  and  introduce* 
him  to  hie  employer,  and  afterward  the  employer  sella  the  proper^ 
to  aaid  purchaser  at  a  less  price  and  refuses  to  pay  the  broker  hla- 
commission,  held,  the  broker  is  entitled  to  hie  oommiesion  of  tea 
per  cent.     (Smith  y,  Anderson,  C37.) 

•  BURGLABT. 
1.  BraoiJUT — Statutort  Cohstbuotioh. — In  section  SB,  Crimea  mat 
Punishmenta,  Rerised  Laws,  page  332,  wherein  it  provides  that 
"every  person  who  shall  in  the  night  ....  break  and  enter  in 
a  dwelling-house  or  tent  nith  intent  to  commit  murder,  robbery, 
mayhem,  larceny  or  other  felony,"  the  term  "larceny"  appliM 
alike  to  grand  and  petit  larcenies.      (People  y.  Btapletoa,  47.^ 
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BUBGLABT  (Continaed), 

2.  IHDiCTiCEiiT — VAI.UB  cw  PBOFtBTT. — In  an  indititmHtt  for  bnrgUiy 
drami  under  the  aUtnU  it  U  not  neMMai?  to  oU^s  the  Tklu»  of 
the  property  intended  to  hAva  been  stolen.  (People  r.  Stnpl^ 
ton,   47.) 

CHALLENGES. 
Bee  Jury. 

CHAHBERB,   TRIAL   AT. 


CHATTEL  MORTGAGES. 

1.  Voat  Balk — Mobtoaced  Chattels — EvmisoK — Oui.  CoiraBHT  to 
Saix. — Under  the  stntutea  of  Idaho  making  the  willful  wie  of 
property  upon  which  there  id  a  chattel  mortgage,  without  the 
written  consent  of  the  mortgagee,  larceny,  and  declaring  the  «ale 
void,  evidence  of  an  oral  consent  of  the  mortgagee  to  the  tale  of 
Bucli  property  ia  admissible  in  efidence  to  explain  the  intention 
of  the  mortgagor  in  making  such  sale.     (MUla  v.  Qlennon,  106.)< 

3.  Chattel  Uobtoabe — ATTACsino  Cbeditobs.— Under  the  law*  of 
Idaho  a  mortgagor  may  retain  the  possesBion  of  the  mortgaged 
chattels  as  against  attaching  creditors  by  recording  the  mortgage 
aa  provided  by   sUtute.      (Lewiaton  Nat.   Bank  t.   Martin,  734.) 

J.  ATTACHiira  CBEDiTOns'  Riqhtb. — f  OBseuion  of  a  itock  of  merchan- 
diae  by  the  mortgagor,  with  power  to  sell  and  retail  the  same, 
without  requiring  the  proceeds  to  be  applied  to  the  payment  of 
the  debt  due  the  mortgagee,  ia  void  as  to  attaching  creditors  of 
Uie  mortgagor,  {Lewiston  Nat.  Bank  t.  Martin,  734.) 
See  Replevin,  S. 

CITIZENSHIP. 
See  Mines  and  Mineralt,   17-SS. 

CLAIM    AND    DELIVERY. 


COLLATERAL  SECORPTr. 
See  Pledge. 

COMITY. 
GoinTT  BrrwEiN  States. — A  state  is  not  bound  to  accept  the  tranafer 
laws  of  another  state  affecting  property  located  within  iU  bordera. 
(Barnett  v,  Kinney,  740.) 
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COHHEBCE. 
GoirBTnrnToiTAi.  l^v — Samnta  Daub, 
TRAPS,  rrc..  Out  of  ti 
States. — Section  7193  of  the  KcrUed  Statute*  of  Idaho,  prahiUt- 
ing  the  exportation  of  fish  from  this  teriitoij,  being  in  conflict 
with  MctiOQ  8,  articlA  1,  o(  the  constitution  of  the  United  St«tM, 
proriding  for  the  regulation  of  commerce  between  the  atstce,  !•. 
Toid.     (Territoi;  v.  Eruu,  S6S;  Ttrrltorj  r.  MoImh.  061.] 

COUMISSIONERS. 
Bm  Board  of  C<Hnmission<ra. 

COMMIBSIOSa 
See   Broken. 

COMPLAINT. 
Bee  Pleading  «nd  PnwtlM. 

C0UFK0UI8B. 
Bee  Eridenoe,  1. 

CONFLICT  OF  LAWB. 
8m  Gomitr;  Iiuolvenorj  Jadgmenta,  7;  Unirj. 

CONFRONTING    WITH    WTTNESa 
See  Criminal  Law,  5. 

CONSTABLES. 
See  Sheriffa  and  ConstAblea. 

CONSTITUTIONAL  LAW. 

1,  OoitBTiTUTiOHALnT  <»  Act— Dub  PBOCBas  or  liAW.— An  not 
which  fixes  abaolute  liability  on  B  corporation  to  make  compen- 
sation for  Injuries  done  to  property  in  the  prosecution  of  ita. 
lawful  business,  without  any  wrong,  fault  or  neglect  on  its  part, 
when  under  the  general  law  of  the  land  no  one  else  is  so  Uabia 
under  such  circumstances,  does  not  provide  the  "due  prooeas  of 
law"  provided  for  in  the  constitution  of  the  United  States,  and 
is  therefore  void.      (Catril  v.  Union  Pao.  Ry.  Co.,  B76.) 

8.  Power  to  Leoisijite  im  the  TEBKii«BiBa. — The  legislaUve  power  of 
the  territory  exUnds  to  all  "rightful  subjects  of  l^jsUUon," 
subject  to  the  limitations  pieced  thereon  by  the  constitution  «t 
tlie  United  States.      (Taylor  v.  Stevenson,  180.) 
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CONSTITUTIONAL  LAW  (Continnod), 

3,  Act  ut  Cohtuct  vttb  OBBAmo  Aoi — AproiniicERT  or  Otficeb  bt 

QoTiBiTOR. — All  met  of  the  legislative  kuemblj  of  the  territoiy 
which  devests  the  governor  of  the  power  confided  to  him  bj  Con- 
greM  to  appoint  certain  territorial  officers  ia  In  conflict  with  the 
letter  and  spirit  of  the  oi^jmnie  ut,  and  tharefora  void.  (Taylor 
T.    Stevenson  et  al.,    ISO.) 

4.  Offioebs  and  Attaches  or  Ldjibi^ativb  Abskkblt — LniiTATioit  as 

TO  NuMBEB. — The  number  of  oCBcers  and  attach^  of  territorial 
l^slative  aBsembly  is  determined  by  the  laws  of  the  United  States, 
and  cannot  be  increased  by  any  act  of  the  legislative  assembly 
itself.  (Stevenson  v.  Moody,  ZSO.) 
G.  ExFEnsxa  or  Leoibuiitve  Abbeublt — Carrot  Pat  A^aohks  Ron 
AuTBOEiZED. — A  territorial  legislative  assembly  is  limited  Id  its 
expenses  to  the  amount  provided  by  Congress,  and  cannot  appro- 
priate money  from  the  territorial  treasury  to  pay  attachfia  not 
ftHthoriied  bj  the  act  of  Congr^Ba.  (Stevenson  r.  Moody,  260.) 
■     Bee  CtmioeMa;  CrimiTWt  Law,  fii  E.'acttmu;  Offlcera. 

CONTINUANCE. 
CoHTisnAwci:— Afftoatit — ADiaasioii. — Where,  in  a  criminal  •«■ 
tion,  the  defendant  applies  for  a  continuance  on  the  ground  of 
absent  witnesses,  and  the  prosecution  admits  that  the  witnesses, 
if  presmt,  would  testify  t«  the  facts  as  stated  in  the  afSdavit,  and 
that  anoh  evidence,  if  proper,  be  considered  as  actually  givoi,  the 
affidavit  thereby  become*  evidence,  but  not  oonclusiva  of  its  con- 
tents, and  it  is  not  error  for  the  court  after  such  admiaaion  to 
deny  the  oontinuanoe.     (Territoiy  v.  Guthrl^  432.) 

CONTRACTS. 

1.  Conn  ACT — CoNSTBCoriOK — Ihtenthjh  or  PtxtitB — Etideiick. — Tli« 

intention  of  the  parties  is  to  be  ascertained — 1.  From  the  instru- 
ments themselves;  2.  From  parol  testimony,  and,  when  ascer- 
tained, will  be  carried  out  by  the  courts.     (Winters  v.  Bwift,  61.) 

2.  Tiira  Essence  or  Contbact. — While  time  is  not  necessarily  of  tkt 

easence  of  the  contract  in  equity,  yet  it  may  be  made  ao  by  the 
parOes.      (SetUe  r.   Winle:«,   216.) 

3.  Saue^As  to  Miftl.va  Pxoflbtt. — W^.ere  the  eharaoter  of  the  prop- 

erty is  BUch  tliat  it  is  li.ible  to  sudden  fluctuation  of  value,  time  i* 
of  the  essence  of  the  contract.     This  tula  is  especially  applicable  to 
mlnjpg  property.     (Settle  v.  Winters,  215.) 
See  Insane  Persons. 


CONVERSION-. 
See  Tro'.er  and   Conve 


CORPORATIONS. 

1.  tlLTBA  Vmrs — CoBFOOATB  PowEBS. — A  corporfttirn,  iii  f  generni  iiil% 

can  only  enercise  such  powers  as  are  Bpeciftcaltj  granted  by  the. 
$icA  of  incorporation,  or  such  aa  are  neceBHary  for  the  exercise  of 
■uch  powers,  all  other  acta  being  vltnt  virct.  [Salmon  Kirei  Min. 
Co.  T.  Dunn,  26.) 

2.  EUmk. — A  corporaiion  whose  ehart«r  authoriEM  it  to  engage  in  th« 

businesB  of  mining  and  amelting  is  not  authorized  to  purcbaM 
ohoMS  in  action,  aa  such  act  i»  not  necessary  to  the  business  of 
mining  and  Mnelting.     (Salmon  Rirer  Hin.  etc.  Co.  v.  Dunn,  20.] 
Se«  Constitutional  Law,  I. 

COUNTERCLAIM. 
Se«  Betofl  and  Counterelaim. 

COUNTIES. 

1.  PAKTIES  TO  Acnow — CotTBTT  KUBT  BB  SOKD  ET  CORPOKATB  NllCE.^ 

An  action  by  a  county  must  be  in  its  corporate  name.  Since  the 
1st  of  June,  IB87,  the  date  vhen  the  Revised  Statutes  of  Idaho 
went  into  effect,  an  action  for  the  benefit  of  a  county,  and  where 
the  demand  sued  upon  Is  a  property  of  the  county,  must  be  in  the 
corporate  name  of  the  county.  (United  States  ex  rel.  UcDonalil 
T.  Shoup,  493.) 

2.  BoABD  or  EquAuzATion — Powxis  Disrnfcr  raoK  CoHioseionxBs. 

The  board  of  county  commiBsioners  and  the  board  of  equalication, 
although  composed  of  the  aame  persons,  are  separate  and  distinct 
bodies,  with  different  duties  and  powers.  (General  Cuater  Wo. 
Co.  T.  Van  Camp,  40.) 

See  Appeal   and  Error,  8. 

COUNTY  C0UMIS8IQNERS. 
Bee  Board  of  Ccanmiafionera, 

coum's. 

1.  Tnat  um  Fi:.acB  of  HoLnma  Cocbt — Fowu  or  JnooBa  to  Fix— 

The  judges  of  the  district  court  have  power  when  assembled  at 
the  capital  to  flx  the  time  and  places  for  holding  court  in  their 
respecUve  district.  (United  States  r.  Euntse,  480;  United  SUt«a 
T.  Oou«n>,  468.) 

2.  Sahb — Wbebe   UinTm   States   is   a   P&xrr. — They   also   have   th« 

power  to  fix  the  time  and  places  for  holding  terms  of  court  for 
the  trial  of  causes  where  the  United  States  is  a  party,  or  where 
such  cause  arises  under  the  constitution  and  laws  of  the  United 
SUtes.  (United  SUtes  r.  Knntze,  4S0;  United  StatM  v.  Oox- 
aens,  480.) 
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COUBTS  (CoDtinned). 

3.  VEniBE — JiTBOBs — MABSHix. — la  sucli  eaaef  it  ii  proper  to  Issue  tlis 

venire  to  the  marshal  of  the  United  States,  directing  liim  tn 
flummou  juron  from  the  hodj  of  the  diatrfet  at  \*rge.  (United 
St«tea   V.   Kuntze,  480;    United   6tat«B   v.   CoBEens,   486.) 

4.  Dbcibidn  of  Appellate  Coubt — Law  of   CASB.^-The  decidon  of 

the  appellate  court  upon  anf  matter  properly  before  it  on  the  ree- 
ords  becomen  tlte  law  of  thcf  case  in  all  anlwequeiit  proeeedingt 
tbereia.     (Palmer  et  al.  t.  Utah  and  Northern  By.  Co.,  382.) 
See   Judges ;    Justice   of    Peace. 

CRIMINAL  LAW. 

1,  INDIOTJIBNT — AccESSART. — Bj   our    statutcB    all   persone   concerned 

in  the  commission  of  a  felony,  whether  thej  direutlv  commit  tha 
act  constituting  the  offense,  or  aid  and  abet  in  its  commission,  are 
treated  as  principals,  and  should  be  prosecuted  and  punished 
as  such,  yet  if  one  who  is  in  fact  an  accessary  before  the  fact  is 
indicted  aa  such,  this  in  not  a  defense  of  which  the  accused  will 
be  heard   to  complain.      (Territory  v.   Guthrie,  432.) 

2.  CitiwitiAL  Oboasizatiom  .^Orders,  organisations,  associations,  or  by 

whatever  name  called,  wbicb  teacb,  advise,  counsel,  encourage, 
or  practice  the  commission  of  crimes  forbidden  by  law,  are  crim- 
inal organization!.      (Wooley  r.  Watkin?,  560.) 

5.  OvEKT  Acts  or  Miubebs. — To  become  and  continue  to  be  ftiemben 

of  such  organizations  are  sneh  overt  acts  of  recognization  and 
participation  as  make  them  particep»  criminis,  and  as  guilty  in 
contemplation  of  law  as  though  they  actively  engnged  in  pro- 
moting their  unlawful  objecta  and  purpoEea.  (Wooley  y.  Wat- 
Una,   SfiO.) 

4.  Beasokabuc   Doubt. — A   reasonable   doubt   is     not  a  mere  possible 

doubt,  nor  is  it  a  captious  or  imaginary  dcubt,  bnt  is  such  a  doubt 
as  a  prudent  and  reasonable  man  would  be  likely  to  act  upon  in 
determining  important  affaire  of  life.  The  above  deflnition  of 
tbe  term,  while  not  perhaps  the  best  that  can  be  given,  has  been 
substantially  approved  by  the  courts  and  is  not  error.  (People  r. 
Dewey,  83.) 

5.  DEPoamoHs     in     Cbiiiihal    Cases. — Depositions     taken     in    ths 

presence  of  the  accused  may  be  used  on  trial,  when  on  ae- 
count  of  death  or  other  good  cause,  the  presence  of  the  witness 
cannot  be  had;  our  statutes  do  not  forbid  such  use,  nor  is  it  in 
violation  of  sixth  amendment  to  the  oonatitution  of  the  Unit«d 
States.  (Territory  v.  Evans,  651.) 
S,  Faoib  as  to  Guilt — Geneeal  Keput>  of  Ocilt. — It  is  not  proper 
for  the  court  to  allow  evidence  of  the  general  repute  ul  tbe 
defendant  in  the  neip'hhorhood  in  which  he  lives  in  order  to  estab> 
Idaho,  Vol.  2—50 
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lish  that  guilt.  The  tacts  themaelv^B  tmmt  be  thomi,  •nd  it  is 
for  the  jury  to  drew  inferencefl.     (United  States  t.  lAogford,  661.) 

t.  IimtoPEk  IirBTBUonoKB Not  i«  it  proper  for  tlie  court  to  diaig« 

the  jury  that  if  the  defendaot  has  by  hia  acta  induced  others 
to  believt^  or  the  public  to  believe,  that  the  defeitdMit  hu 
cohabited  with  more  than  one  woman,  chat  hia  acts  are  on- 
lairtul.      (Unitad   Statea  t.   Lsng:ord,   661.} 

8.  CEOtmu.  Peacticx. — When  the  evidence  in  a  eriminal  trial  ia  not 

sufficient  to  Buatain  a  convictioo,  the  remedy  by  defendant  is  1^ 
motion  asking  the  court  to  instruct  the  jury  to  find  a  verdict  of 
DOC  guilty.  A  motion  to  nonsuit  ia  not  proper  In  criminal  praotioe. 
(People  T.  Bamea,  1«1.) 

9.  TESmioirT— Waiteb.— Wbsre  a  defendant  tntrodncei  tMUmony  attar 

a  motion  to  instruct  the  juiy  to  return  a  Terdict  ol  not  guilty 
ia  denied,  he  waives  his  right  to  assign  as  error  the  order  deny- 
ing such  motion.      (Territory  t.  Neilson,  414.) 

8m    CkatUnuanee;    Inatiivtion^    lO-K;    JniJ. 

OBOSS-EXAMINATION. 
Bm   Witnesses,  4. 

CUSTOMS. 
8«e    lliDM    and    Minerals,    S3,    S4. 

DAMAGES. 
S«e  Beplevin, 

DEATH  OF  PABTK. 

See  Parties,  2. 

DEEDS. 
See  Mortgages,  1. 

DE  FACTO  OFFIOEBS. 
See  OfBcers. 

DEMURRER. 
Bee  Pleading  and  PraeUea^ 

DEPOSITIONS. 
DKPOfliTiOH — FBBSUifFnoiT  n*  Favoe  of  Offici  TAXma. — ^In  determin- 
ing the  admissibility  at  a  deposition  taken  imder  the  providona 
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DEPOSITIONS  (CoDtinoed). 

of  our  Code  of  Civil  Procedure,  the  presumption  in  that  the  com- 
miBBioner  diKh&Tged  hia  duty  by  doing  all  thkt  the  atatuU  n- 
quirea,  except  u  to  matters  which  ba  muat  retuni  ■peeifle&llf  u 
done.     (Darbj  v.  Heagertf,  282.) 

Bee  CiimiDal  Iaw,  6. 

DZTIKUE. 

Fixumra — Aonon  of  Dbtiituk. — ^Th  a  complainant  in  an  actios  ofdetlnua 
which  Bllegea  the  wrongful  taking  of  the  property  in  question, 
the  detention,  the  demand,  and  damages  for  wrongful  withhdd- 
ing  th*  aanw,  ii  auffldent      (Crerw*  t.  Baird,   lOS.) 

DISOBDERLY  HOUSES. 

Houaia  cv  Pbostitutiob — Misdeheahob. — To  eatablish  the  faet 
that  a  houM  is  kept  for  the  purpose  of  prostitution,  evidence  of 
iU  general  reputation  as  such  Ib  competent  {Territory  t.  Bowot, 
UO.) 

DISTRICT  ATTORNETa 

AssiaTAKT  OounsKL  nr  {^umru.  Caubbs. — Counsel  ma;  b*  m- 
ployed  to  assist  the  district  attorney  in  the  trial  of  criminal 
causes,  and  the  statute  rect^niiea  his  right  to  appear  and  take 
part  in  the  oonduct  of  the  eaae.     {People  v.  Biles,  111.) 

DIVORCE. 

1.  DivoRoi— AuuoHT. — The  allowance  of  alimony  to  the  wife  and  eoim- 

eel  fees  pending  an  action  of  divorce  rests  in  the  sound  diicretitm 
of  the  trial  court.      (Wyatt  v.  Wyatt,  233.) 

2.  AuMONY — Obdkb  hot  Appkai.amj. — Under  the  laws  of  tbw  territorr 

no  appeal  lies  to  the  supreme  court  from  an  order  In  an  action 
ot  divorce,  for  the  payment  of  alimony  pendente  liU,  and  comud 
fees.  The  parties  must  abide  by  the  discretion  of  the  conrt  in 
this  rqgard  until  a  final  judgment  ii  rendered  in  the  aeUon.  (V^- 
att  V.  Wyatt,  238.) 

3.  KBSTBAimMo  OioEB  DuKiRs  BoTT  K)B  DivoBCT.— In  an  action  lor 

divorce  a  restraining  order  to  save  the  property  pending  the  liti- 
gation may  be  reviewed  on  an  appeal  to  this  oourt.  {V^att  t. 
Wyatt,  238.) 

DUE  PROCESS  OP  LAW. 
Bee  Constitntional  Iaw,  1. 

ELBOnONS. 
1.  Euonoirs. — ^When    to    irr^ular    and    fraudulent    that    the    tnw 
result    cannot    be    ascertained    from    the    returns    of    the    poll. 


788  Index. 

ELECTIONS  (Cootiuned). 

they  should  be  rejected  and  the  true  mult  shown  by  other  eri- 
denoe.     (ChamberUin  T.   Woodin,  MSt.) 

8.  BucrjOR   Oath  —  Bkoibtbab  oah   ADurauTis.  —  Under  the  elec- 

tion law,  MctionB  604  and  606  of  the  Reviied  Statutes,  power  is 
conferred  upon  the  regirtrar  to  adndniater  th«  eleotios  oath. 
(Territory  y.  Anderaon,  673.) 

4.  Act  ow  CoHGBCSS  —  QuAuncATions  or   Eliciobs.  —  The   act  of 

Congreaa  of  Uarch  8£,  1862,  touching  the  qualiOcatiouB  of 
electors  in  the  territoriee,  does  not  repeal  sections  1861  and  18S0 
of  the  organio  acts,  which  give  the  territorial  l^islature  power 
to  prescribe  the  qualifications  of  electors  of  the  territory.  (Wooley 
T.  Wstkina,  680.) 

5.  Tkuitobiai.  Siatutk  not  R^usirAin  to  Oohhi'itiition  (w  UsmD 

States. — The  territorial  statute  of  February  3,  1886,  which 
prescribes  the  qualiQcatious  of  voters  of  the  territory  and  pro- 
vides that  those  qualiflcatious  may  be  ascertained  by  the  oath 
of  the  electors,  ia  not  repugnant  to  the  constitution  of  the  United 
Btates.  (/nnl«  v.  Bolton,  442,  affirmed.)  (Woolej  t.  Watkiiu^ 
5B0. 

9.  OBQi^izATioR  or  Tersitort— PowEB  ConnxBKD.— The  organic  act 
confers  concurrent  power  upon  the  territorial  assembly  of  Idaho, 
to  prescribe  the  qualifications  and  diaabilitie*  of  voters  of  the 
territory,  and  to  provide  a  mode  by  which  those  qualifications 
may  be  ascertained.      (Wooley  v.  WaUcins,  690.) 

T.  Same — Wnii  or  Ebhob. — In  aneh  case  the  rcme^  is  not  by  appeal 
but  by  writ  of  error;  and,  aided  by  bills  of  exceptions,  writs  of 
error  furnish  a  complete  and  perfect  means  of  bringing  causes 
from  an  inferior  court  to  the  appellate  court  for  review,  and 
tor  the  oonertion  of  errors.  (Rupert  v.  Board  of  Comnua,  at 
Alturas  Co.,  19.) 

B.  AprEAi.AB[x  Jvaoitan — Obdeb  or  Boabd  or  Couhtt  Cohkibbioh- 
CBS. — 'So  appeal  will  lie  from  the  judgment  of  the  district  court 
upon  an  appeal  to  the  district  court  from  sn  order  made  by  the 
board  of  county  commissioners  determining  the  result  of  an 
election.      (Rupert  v.  Board  of  Conunra.  of  Alturas  Co.,  IB.) 

0.  SuimAQE  —  AUTHOBtTT  ov  LxQiSLATUBK.— The  legislative  aseembly 
of  the  territory,  having  authority  concurrent  with  Congresa,  may 
legislate  upon  the  subject  of  suffrage,  observing,  of  course,  the 
ConaUtutional  limitations,  and  also  the  restrictions  imposed  t^ 
Congreas.     (Znnia  y.  Bolton,  442;  Hayward  t.  Bolton,  452.) 

10.  Tbbt  Oath — Aot  CoNBXiTUTioMAL.^The  act  of  tbe  legislative  aB- 
sembly  of  the  territory  of  Idaho,  passed  at  its  thirteenth  session, 
creating  additional  disqualifications  for  voting,  and  prescribing  a 
test  oath  as  a  mode  of  ascertaining  the  qualiflcations  of  pertom 
offertng  to  vote,  is  not  in  violation  of  the  constitution  of  the 
United  Statce.     (Innia  v.  Bolbon,  442;  Haywaid  v.  Bolton,  462.; 
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11.  Sumux  AS  A  BioHT  —  Mat  be  Abbimed  or  WrrnnKAWN. — Th« 
right  of  auffraga  ii  not  a  natural  right,  nor  an  unqualified  per- 
•onftl  right,  but  in  »  territory  !■  %  right  conferred  by  I»w,  which 
may  be  abridged  or  withdrawn  by  the  authorities  that  conferred 
it,  Mbject  to  conatitutional  limitations  and  reetrictiona.  (Innis 
T.  Bolton,  442;  HaywArd  v.  Bolton,  4fi2.) 

EMBEZZLEMENT, 
SmmCK. — Evidence  of  the  pecuniary  condition  of  defendant  charged 
with    embeEzlement    immediately    prior    to    the    time   and   durinc 
the  time  the  ofTense  is  alleged  to  have  been  committed  is  oom- 
petent      (United  SUtea  t.  Camp,  231.}| 

EMININT  DOMAIN. 
See  Railroads,  1,  2. 

EQUITY. 

Tmaoiicb — BDnosaioir  or  Isauxs  m  EQurrr. — Id  equity  It  is  wltUn 

the  discretion  of  the  court  to   snlimit  both    l^al   and  equitable 

Isauea  to  the  jury  at  the  same  time.     (Houser  t.  Anstln,  2M.) 

See  Landlord  and  Tenant. 

ESTATES  OP  DECEDENTa 
Bee  Executors   and   AdminiBtratora. 

EVIDENCE. 

1.  BriDEncB. — Offers  of  eettlemeot  of  a  siiit  not  accepted  are  not  ado 
misaible  against  the  party  making  them  on  tite  trial  of  the  action. 
(Sebrce  v.   Smith,  369.) 

S.  BaooADABT  EvmxnoE— Tkanscbipt  or  Lost  Acoouft-book. — ^Tnw 
and  correct  transcripts  or  original  account-books  with  aUuiule  as 
to  the  items  thereof  may  be  admitted  in  evidence  when  the 
original  books  have  been  aeeidentaUy  destroyed  by  fire.  (Uilla  t, 
Glennon,    106.) 

S.  Bxa  GcOTAE— DECLABATiOirs  or  Dxceabbd. — Declarationa  of  deceased, 
made  half  or  three-quarters  of'an  hour  after  an  affray  (in  which 
deceased  was  fatally  shot)  and  after  the  occurrence  had  wholly 
ceased,  when  all  danger  was  over,  the  defendant  under  arrest,  and 
when  deceased  had  been  for  that  length  of  time  among  hia  friends, 
are  inadmissible  as  part  of  the  ret  getta«.  (People  v.  Dewey, 
88.) 

Bm  Appeal  and  Error;  Bills  and  Notes,  £;  Dq>ositionsj  Minea  and 
Mining,  23,  U;  Witneasea. 


EXCEPTIONS,  BILL  OP. 

1.  ExcBpnons.  Bill  of,  will  be  Tbeatep  as  BtATaavr. — A  bill  of  ex- 

ceptions settled  ftnd  signed  by  the  trial  judge  will  be  treated  as 
eucb,  although  it  ia  deDomiuitted  k  statement.  (Bchultz  t,  Ee«ler, 
333.) 

2.  Exceptions — STATaunrr. — A  bill  of  exceptioiu  Httled  vid  Bigned  b; 

the  trial  judge  will  be  treated  aa  such,  although  it  is  culled  a 
Btatement  on  motion  for  a  new  trial.     {United  States  v.  Alexander, 

see.) 

S.  ExoEPnoNB — SnFULATiOH  ExTENDuro  Tmx — Waivcb. — When  excep- 
tions to  evidence  are  taken  during  the  trial,  but  such  exceptions 
are  not  settled  until  two  months  after  the  trial,  and  more  than 
a  month  after  filing  decision  the  appellant  then  having  prepared 
a  case  embodj'ing  a  bill  of  eiceptiona,  in  which  bill  the  exceptions 
taken  during  the  trial  are  included,  and  the  case  containing  auch 
billa  allowed,  and  settled  without  objection  in  the  presence  of 
the  attorneys  for  the  respective  parties,  held,  that  auch  axceptioni 
are  not  waived;  held,  also,  that  by  the  failure  to  object  at  tlw 
aettlement  the  party  is  deemed  to  have  agreed  to  tbe  extension  of 
time  under  section  2420  of  the  Revised  Statutes  of  Idaho.  (Lock- 
hart  T.   BolUns,   640.) 

4.  ExcEPTioHB  Debiied  to  have  been  Taken. — The  exceptions  which, 

1^  aectioD  403  of  the  Practice  Act,  the  adverse  party  is  deemed  to 
have  taken,  have  tbe  same  force  and  effect  in  the  conduct  of  the  ac- 
tion as  other  exceptions,  and  cannot  be  considered,  on  appeal,  with- 
out being  incorporated  into  a  biU  of  exeeptiona  and  made  a  part  of 
the  Judgment-toll.     [Guthrie  t.  i^elan,  95.) 

5.  Bill  of  £xaBFTiona — Ex  Pabtk  Hotioh  to  Stukc — A  bill  of  toe- 

oeptions  may  not  be  stricken  out  of  tbe  transcript  upon  appeal 
upon  the  ground  that  the  same  was  not  served  upon  the  adverse 
party  prior  to  settlement.     (Jones  v.  St.  John  Irr.  Co.,  74.) 

6.  PsBstruFnoKS. — The  presumption  is  that  the  district  court  acted 

r^ularly  in  settling  a  bill  of  ezceptions.  (Jones  v.  St.  Jcdin  Irr. 
Co..  74.), 

7.  OvEBCouiNfl    PmsuHPTioKB  —  Evidencb — Motion    to    Strike. — To 

overcome  the  presumption  of  rei^larity  in  the  action  of  the  trial 
court  in  settling  a  bill  of  exceptions  by  showing  that  the  bill  was 
settled  without  having  been  served  upon  the  adverse  party,  proof 
of  the  failure  of  such  service  must  be  made,  upon  due  notice  to 
the  adverae  party.  (Jones  v.  St.  John  Irr.  Co.,  74.) 
S.  ExcEFTiONB  Taken  at  the  Tbiai.. — Exceptions  taken  at  the  trial 
and  settled  as  provided  in  sections  405  and  406  of  the  Civil  Prac- 
tice Act  form  part  of  the  jadgment-roU,  and  constitute  part  of 
the  record  on  appeal  from  the  judgment,     (Outhria  t.  Fhehui,  96.) 
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EZCEPTI0N8,  BILL  OP  {Continnod). 

9.  Chabdes  Gitbk  by  the  Comr.— If  the  defendant  dedrea  to  have  the 

olutTges  gireu  ty  th«  court  of  its  own  motion  reviewed  by  the 
appellate  court,  he  mnet  except  thereto  «t  the  time  aoch  charges 
are  given  aod  inoorporate  the  ume  into  a  bill  of  exceptions 
certified  to  by  the  judge.     (Feople  t.  Bilea,  114.) 

10.  Bill  <w  ExcxpnoNa — Pb&otioi — Appxai^-Rxview. — An  exception 
to  the  order  of  the  court  austalning  a  motion  for  judgment  on  the 
pleadinge  mtut  be  made  a  part  of  the  record  on  appeal  I^  bill 
of  exceptions  settled  nnder  lection  400  of  the  Code  of  Civil  Pro- 
cedure before  it  wUl  be  reviewed  on  appeal.  (Purdnm  y.  Taylor, 
167.)| 

11.  ExcxPTioif  TO  Oboes  Sustainhtq  Dehubbeb. — An  raception  deoned 

to  have  been  taken  to  the  order  auataining  a  demurrer  should  have 
been  settled  in  a  bill  of  exception!  and  brought  to  this  court. 
When  it  is  not  done  the  court  will  not  conaider  it.  (Berry  t. 
Alturas  County,  200.) 

12.  Exceptions — SBTTtKMENT  of,  bt  Jddoe  Axteb  Teial. — An  agree- 
ment of  parties  to  an  action  on  trial,  appearing  in  the  record,  that 
exceptions  taken  at  the  trial  may  be  settled  at  another  time,  it 
■utilcient  to  authorize  the  trial  judge  to  settle  a  bill  of  exceptions 
or  statement  after  the  trial.      (Sebree  v.  Smith,, 369.) 

13.  Sebvice  or  Notice — AiroKnETS.^The  affidavit  of  one  attorney  to 
the  effect  that  a  bill  of  exceptions  hm  not  served  upon  the  respond- 
ent prior  to  its  settlement  is  not  sufficient  in  a  case  where  the  re- 
spondeat was  represented  by  two  attorneys,  aa  in  such  case  the 
affiant  can  actually  know  only  of  such  failure  of  service  upon 
himself,  and  can  only  entertain  a  belief  aa  to  service  upon  his 
oo-ooumel.     (Jones  r.  St.  John  Irr.  Co.,  74.} 

EXECUTION. 
See  Attachment;  Homesteads,  3;  Sheriffs  and  Constables. 

EXECUTORS  AND  ADMINISTRATORS. 

1.   AD»fIKIBTB*TOB PBESEnTKERT    OF    CLAU£    TO— BlTIVAL    OF    AcTIOH 

AoAiKBT  Pebbohal  Repbbbbntative. — Under  section  140,  page 
207,  Revised  Laws  of  Idaho,  which  provides  that,  "it  any  action 
be  pending  against  the  testator  or  intestate  at  the  time  of  his 
death,  the  plaintiff  shall  ....  present  bis  claim  to  the  executor 
or  administrator  tor  allowance  or  rejection,  authenticated,  as  in 
other  cases,  and  BO  recovery  shall  be  had  in  the  action  unless 
proof  be  made  of  the  presentation  required  by  the  law,"  an  action 
by  th«  United  States  which  has  been  revived  against  the  decedent's 
administrator  without  presentation  of  plaintiff's  claim  as  re- 
quired by  statute  will.be  dismissed,  as  such  statute  applm  to 
the  United  States.     (United  SUtea  v.  Hailey,  23.) 
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KXECUTORB  AND  ADMINISTRATOBB  (Continued). 

2  Pleadings — Cl&ui  Aoainbi  EBTAis^-In  actions  Kgslnst  an  estata 
it  ia  not  necessarj  to  allege  in  tlie  complaint  that  the  "ctaim" 
sought  to  be  collected  has  been  presented  to  the  admimBtrator  for 
his  allowance.      (Toulouse  et  al.  r.  Burkett,  IM.) 

3.  Equitabuc  Reuef—I^bate  Psactice. — In  oaaes  purelf  equitable, 
and  in  which  purely  equitable  relief  is  sought,  the  cause  of  action 
set  out  in  the  complaint  does  not  constitute  a  "claim"  which  most 
be  presented  to  the  administrator  before  an  action  can  be  maiu- 
tAined  under  seoUott  138  of  our  Probate  Practice  Act.  (Toulonao 
T.  Burkett,  184.). 

EXEMPTIONS. 
See  Homesteads. 


See  Judges;  Officers. 

FELLOW-SERVANTS. 
See  Railroads,  8. 

FILINQ. 
See  Transcripts. 

PINDINQa. 

L  FlHDIHOB — JmNUfKHT.— Where  the  findings  are  responsive  to  all  the 
material  issues  raised  by  the  pleadings,  and  tbej  snpport  the 
jodgment,  judgment  will  be  affirmed.      (McQuire  t.  Lamb,  378.) 

2.  Plbadirsb — FiHDmas — JuDCMBitr. — Where  the  findings  are  reepon- 
sive  to  all  the  material  issues  raised  by  the  pleadingB,  and  are  war- 
raoted  by  the  testimony,  and  they  support  the  judgment  and  no 
errora  at  law  appearing,  the  judgment  will  be  affirmed.  (Cooper 
V.  Keltogg,  330.) 

8.  FitiDiNOB  or  CouKT — CoircLOeiVK. — The  findings  of  the  court  should 

be  responsive  to  the  allegations  in  the  pleading  and  a  finding  upon 
such  allegation  is  conclusiye  as  to  each  item  of  eridence  offered 
to  sustain  it.  (Broadbent  r.  Brumback,  306.) 
4.  Fisoataa  that  Don't  Finn. — Where  the  findings  of  (act  we  not  re> 
■ponsiva  to  the  material  issues,  and  are  so  uncertain  that  th^ 
would  not  warrant  a  judgment  thereon,  the  case  should  be  reversed. 
(Bowman  v.  Ayers,  306.) 

9.  FiNDiiias  —  C0RC1.11810N8  or  Law — Ir    rot   Responsive  to  leavwa 

WILL  nor  SuFTOBi  JTmeiiEDi. — By  this  appeal  two  questiona  an 
preeented  for  consideration  herei   1.  Are  the  findings  of  faot  r» 
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nNDINGS  (Continued). 

■ponsive  to  tlie  iuucaT  S.  Are  tli«  conclmiona  of  law  supported  b^' 
the  flndinga  of  tact!  Findings  of  fact  must  be  responsive  to  kU 
the  mBtarial  isBuea  raised  by  the  pleadings.  Conclusions  of  lair 
based  upon  flndinga  of  fiwt  outside  the  ibbubs  raised  by  the  plead- 
ings cannot  be  sustained,  and  will  not  support  a  judgment.  (Car- 
son T.  Thews,  178.) 

S.  ConcLUBioKB  OF  Law  —  Aimnirao — Fimdiko  or  Facts. — Xt  ia  not 
error  for  the  court  to  amend  ita  conclusions  of  law  after  they 
are  filed  and  before  entering  judgment,  or  to  Tacat«  an  order 
directing  judgment  to  be  entered  for  a  certain  amount,  and  tbere- 
kfter  render  judgment  for  a  different  amount  when  the  finding* 
of  fact  warrant  it.  (Curtis  t.  Walling,  418.) 
Sea  Appeal  and  Brrorj   Fraud;   Kefer^'s  Findings;  TrU. 

FISH. 
Bee  Cotnmerce. 

F0BECL08UKB. 
Bee  Mortgagee. 

FOREIGNERS. 
See  Mines  and  Minerals,  lT-22. 

FBAUD. 

1.  Fbaotioe — FntDDiaB  ex  Consr. — If  in  an  action  of  frend  th«  findlnga 
ot  the  court  are  anfflcient  to  anstain  the  judgment,  the  fact  that 
Uie  court  fails  to  And  upon  oertaiu  allc^tlona  in  the  complaint 
which,  if  found  true  or  not  true,  would  not  affect  the  result,  is 
no  oanse  for  a  new  trial.     (Tage  t.  Alberts,  271.) 

S.  Sua. — In  sueh  actions  findings  showing  the  situation  of  the  partlea 
and  the  dreonutancea  under  which  the  alleged  fraud  waa  com- 
mitted are  naponaive  U>  the  issues,  and  not  objectionable  u  being 
outaide  tbeiwf.     (Tage  y.  AlberU,  871.) 

FRAUDS,  STATUTE  OF. 
Bee  Vendor  and  Vendee. 

GRANTS  TO   RAILWAT& 
See  Public  Lands,  4,  B, 

HEAD  OF  FAMILY. 
Sea  Homesteads,  2, 


1.  HomsTKAD — EXBHPTion. — Under  the  homestead  Uwa  of  this  t«rH- 

toi7,  pige  627  of  our  Revised  Iawb,  edition  of  1B74-7S,  the  widow 
may  select  a  homegtead  after  the  death  of  her  huBband  under  seo- 
tiou  1  of  said  act,  and  have  the  same  Bet  apart,  but  the  probate 
court,  for  the  beae&t  of  herself  and  children,  under  section  4  of 
■aid  act      (Coi^hanour  v.  Hoffman's  EsUU,  280.) 

2.  Widow  Head  of  Fawly  Ukdbb  Homestead  Act. — The  widow  is  the 

head  of  a  family  in  contemplation  of  the  Brat  section  of  said  act. 
And  the  bene&ts  of  the  act  are  secured  to  her  as  a  wife  surviving 
her  husband  by  section  i  of  said  act.  (Gougliknour  v.  Hoffman's 
BsUU,  290.) 
t.  Jddohciit  Liek  oit  Hox estbad  —  EXBotrnoH. —  A  judgment  lien 
acquired  before  the  filing  of  a  declaration  of  bomestead  by  re- 
spondent and  wife  subjects  anch  property  to  sale  under  execution. 
Such  lien  cannot  be  devested  by  any  subsequent  act  of  the  owners. 
(Smith  v.  Richards,  4SS.) 

HOMICIDE. 

1.  HoinciDx  UwtHW  Statute  —  Dmbeb  of  CBiire— Ikbtrtctioss.— 
Upon  a  trial  for  murder  an  instruction  to  the  effect  that  the 
defendant  is  guilty  of  murder  in  the  first  degree  if  the  jury  be- 
lieve from  the  evidence,  beyond  a  reasonable  doubt,  that  the 
deceased  was  killed  by  defendant  while  defendant  was  attempting 
to  commit  a  robbery,  Is  correct  under  a  statute  which  makes  aneh 
offenM  murder  In  the  firvt  d^ree.     (People  t.  Hooney,  17.) 

Z.  UoHidDB — Statutokv  Definition  or  Murdeb. — The  statutory  defl- 
nitloii  of  murder  of  the  first  degree  is  a  distinct  and  substan- 
tive definition,  and  ezclndea  therefrom  certain  homicides  whieh 
would  be  murder  at  common  law.     (People  v.  (^Callaghan,  1C6.> 

S,  iNBZCUBABLa  HOKICIDB — PuBSCiHO  Dboeabed. — When  the  deceased 
was  slain  while  endeavoring  to  escape  from  the  defendant,  and  had 
succeeded  in  wholly  withdrawing  in  good  faith  from  the  Ticinitf  of 
the  defendant  and  his  house,  and  all  danger  to  the  person  of  de- 
fendMit,  to  his  habitation,  or  anyone  residing  therein  was  over, 
then  the  killing  can  neither  be  justified,  excused  or  mitigated  by 
declarations  of  defendants,  made  to  another  person  shortly  before 
the  homicide,  and  evidence  thereof  was  properly  refused.  (People 
T.  Pierson,   76.) 

4.  Homicide — Eyiderce. — In  case  of  a  homicide  committed  by  the  de- 
fendant where  the  fatal  shot  was  fired  while  the  deceased  was 
retreating  and  after  all  danger  from  him  was  over,  and  while 
defendant  was  pursuing  him,  then  the  defendant  is  guilty  of 
murder  or  manslaughter,  as  the  ease  may  bo.  (People  y.  Pier- 
•on,    76.) 
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HOMICIDE  (Continned). 

i.  EoiiiciDE — Defense  of  Wife — Evidbhck  or  Beputatioit. — Wben 
the  defendant  seeks  to  justify  a  homicide  on  the  ground  that 
the  killing  waa  neceaeary  to  protect  the  person  of  bia  wife,  evi- 
dence on  the  part  of  the  proBecution  tending  to  show  the  bad 
character  of  the  woman  alleged  to  be  tlie  wife  of  the  defendant, 
and  that  she  kept  a  house  of  proatitution ,  with  a  view  of  show- 
ing that  tlie  deceased  was  upon  the  premieea  for  purposes  other 
than  felonious,  is  proper.      (People  v,  Pierson,  Tfi.) 

4.  In sTBDcnoHS— Morn's. — An  instruction  that  It  Ute  jur;  beliere 
from  the  evidence  bt^oad  a  reasonable  doubt  that  the  defendant 
killed  deceased  on  account  of  a  desire  for  revenge  for  some  real 
or  imagined  injury,  then  defendant  is  guilty  of  murder,  is  proper. 
(People  V.  Pierson,  76.) 

7.  iBSTEUCTiona — Mujci— Muboeb. — An  instruction  that  "malice  is  al- 
ways to  be  implied  when  the  circumstances  of  the  killibi;  show 
an  abandoned  and  malignant  heart"  ia  not  objectionable  under 
a  statute  which  provides  that  "malice  is  to  be  implied  when  do 
considerable  provocation  appears,  or  when  all  the  circumsUnces 
of  the  killing  show  an  abandoned  and  malignant  heart.''  (People 
T.  McDonald,    10.) 

9.  Samb— Ir  GiVEn  roB  Muboeb  rs  First  Dequeb,  will  SuarAnr 
Vebdioi  fob  Sboohv  Dbqbeg. — An  instruction  to  the  jury,  upon 
which  defendant  ia  convicted  of  murder  in  the  second  degi'cc, 
though  objectionable  aa  defining  murder  in  the  first  degree,  ia 
■ufficient  to  sustain  the  verdict  «■  found.  (Territory  T.  Evani^ 
42S.] 

9.  InBTBDcnoiTB — CiBCCKBTAirnAi,  EviDBNCB. — There  was  an  absence 

of  circumstantial  evidence  at  the  trial— the  evidence  being  that 
of  eye-witnesses  to  the  homicide;  defendant  asked  the  following  in- 
struction: "It  the  evidence  introduced  by  the  prosecution  to  es- 
tablish the  guilt  of  the  defendant  be  regarded  by  the  jury  ■•  eir- 
«umstantial,  and  the  circumstances  be  themselves  doubtfnl,  the 
jury  must  examine  and  inquire  very  closely  into  the  adequacy  of 
the  motive  of  the  defendant  for  committing  the  offense  charged." 
Seld,  that  such  instruction  was  properly  refused.  (People  T. 
Ah   Too,   44.) 

10.  Modified    Veediot — Pbeacmptiob    oir    AppBAi_^Where    the  In- 

dictment sufficiently  charges  murder  in  the  second  degree,  and 
the  verdict  is  "guilty  of  murder  of  the  first  d^pree  aa  charged," 
and  there  is  no  claim  that  the  verdict  is  not  supported  by  the 
evidence,  and  no  other  error  appearing,  the  supreme  court  may 
treat  such  verdict  *s  a  verdiet  for  mnrder  in  the  second  degree 
and  modify  the  judgment  of  tiie  court  below  acoordingly,  (People 
▼.  CCallaghan,  IS«.) 
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HOMICIDE  (Continued). 

11.  Ikdicthe^i — Lahouaqe  or  Statute. — An  indictment  for  mnrder 
in  th«  Srst  degree  must  be  subetttntiallj  in  the  language  of  tha 
■tatute  defining  that  d^ree  of  the  offense.  (People  r.  CCalUg- 
hau,  166.) 

12.  CoMUON  Law. — An  Indictment  for  murder  which  would  be  aufll- 
eient  at  common  law  ia  not  necessarily  so  for  mnrder  of  tlie  flrrt 
degree  under  the  atatute.     (People  r.  O'Callagh^n,  166.) 

13.  CuMmAi.  Pleadings — PnAc^ricE. — The  Indictment  for  mnrder  need 

not  name  the  d^ree,  but  must  show  by  a  statement  of  facta  anb- 
•tantiallj  in  the  language  of  the  statute  the  highest  grade  ol  the 
offense  for  which  the  party  charged  i a  to  be  tried,  and  then  • 
conriation  may  be  had  for  any  lower  degree  included  therein. 
(People  V.  O'Callsighan,   lfi6.) 

HOUSE  OP  PROSriTUTION. 
Bee   Disorderly    HooMi, 


Bee  Public  Lands,  I. 


iHonrr. — The  crime  of  incest  may  be  eoDimitted  by  one  party  to  the 
act  without  the  couaenting  mind  of  tha  other  party  thereto. 
(PeopU   T.    Bamea,    161.) 

nn>IAN   LANDS. 

1.  TnaiTOBUi.  LiiOTa — Tbkatiu  Wtth  Inpuits.— None  of  the  Uitds 
embraced  within  the  boundaries  of  Idaho  territory  are  excepted 
out  of  said  territory  by  the  proTisions  of  eeetion  1  of  the  organie 
act,  except  such  as,  by  the  provisions  of  pre-exiBting  treaties  with 
Indian  tribes,  were  not,  without  the  consent  of  such  Indian  tribes,  . 
to  be  included  within  the  limita  of  any  state  or  torritory.  (Utah 
etc.  By.  Co.  T.  FUher,  63.) 

e.  Same. — ^At  the  time  of  the  paaaaga  of  the  organic  act  of  Idaho  terrl- 
toiy  no  treaty  existed  between  the  United  States  and  any  Indian 
tribe  providing  that  the  landa  embraced  within  the  Fort  Hall  In- 
dian reservation  should  not,  without  the  consent  of  ancb  tribe,  bo 
included  within  any  state  or  territory;  aucb  luids,  therefore,  b^ 
came  part  of  Idaho  territory  upon  the  passage  of  aucE  organia 
act,  March  3,  1863,  and  hare  not  ainoe  been  withdrawn  from  or 
axoepted  out  of  aaid  territoiy.  (Utah  ato.  I^.  Co.  r.  Flihv,  A3.) 
See  Taxation,  < 


INDICTMENia. 
}.  iHDictifKnT — SuTFTOiBncT  01' — QvESTioniRa    ok  Appeal. — The    in- 
dictm«Dt  must  support  the  judgment,  and  this  question  maj   be 
raised    for    the    flrct    time    in    the    aupreme    court.     ( People    V. 
O'CuUaghan,  1)6.) 

t,    IKDIOTUEDI    FOB    MUBDEB,    IV     II     SurFICIBNTLI   DcaCBTBEB      CBDII^ 

wiu.  BE  Sustained. — In  determining  the  offeoae  charged  io  an 
indictment,  all  parte  of  the  i&Btrument  will  be  considered  together, 
and  if  from  the  whole  it  appears  that  a  crime  is  sufficiently  al- 
leged, it  will  be  sustained.     (Territory  v.  Erans,  425.) 

S.  iRDicTUEirr — DiFVXBXHi  Courts. — Under  our  practice,  the  indict- 
ment must  charge  but  one  oBeiise,  but  the  same  offense  may  be 
■et  forth  in  different  forms  and  under  different  counts.  Beld,  that 
the  indictment  charging  on*  defendant  as  prin<npal  and  the  other 
M  an  accessary  beTnrB  the  fact  charges  but  ono  offense.  (Terri- 
tory r.  Quthrie,  432.) 

4  UoTiON  AMD  Abbbst  or  Jcdsiieiit — Objectiors  to  iHDicnatMT. — 
Objection  to  an  indictment  "that  it  does  not  eubstantially  con- 
form to  sections  233  and  234  of  the  CrimiiMil  Practice  Act"  cannot 
be  taken  advantage  of  upon  a  motion  in  arrest  of  judgment,  under 
section  42S.  Such  objections,  if  made  at  all,  must  be  made  by 
demurrer  under  section  iBG  aa  limited  by  section  293.  (People 
T.  BUpleton,  4T.) 

See  Bigamy;  Burglary,  2;  Homidde,  II-19j  Perjury. 

INJUNCTIONS. 

1.  IjTjrirc?nos— What  ifusr  bb  Showh  to  Obtair.— Where  a  par^ 
sedCB  relief  by  interlocutory  injunction,  be  should  show  some  clear, 
Itgal  or  equitable  right,  and  an  apprehension  of  immediate  injury 
to  those  rights.  Where  none  such  are  shown,  the  injunctitm 
will  be  denied.     (MeOinnis  t.  Frddman,  3S3.) 

f.  IMJUSCTIOK— DiscBEnoK  ot  COUKT.— The  granting  of  a  preliminary 
injunction  resting  in  the  sound  discretion  of  the  court,  the  ap- 
pellate court  will  not  disturb  the  same  where  there  is  no  atrasa 
of  disoretioD.  (Washington  and  Idaho  By.  Co.  r.  Coeur  d'Alene 
Ry.  eto.  Co.,  439.) 

t.  Uim  OwnEBfi'  RiQHTB — EQTjnr — Powkb  of  Court — Imjthotioh — 
NoNJOmoEB  0*  Pabtim.— Nonjoinder  of  parties  plaintiff  is  not 
properly  In  issue  on  an  applicaUon  for  an  injunction  against  the 
acta  of  a  stranger  to  the  property  threatened  with  injury.  (Gil- 
pin V.  Sierra  Nevada  etc.  HIn.  Co.,  686.) 

4,  Whbh  Partt  BHrrrLXD  to  iMjrracTiOH. — Whore  a  par^  makes  a 
prima  fooie  caae  that  he  is  in  poeeession  of  a  claim,  and  his  eur- 
taoe  loeation  ehowi  «  vein  the  apex  ot  which  U  within  the  lines 
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INJUNCTIONS   (Continued). 

of  Ibe  claim,  and  carries  valuable  ore,  he  fa  eotitled  to  en  io- 
jnnetkm  restraining  other  parties  owning  contigaona  claims  fronr 
ortraeting  ore  from  a  rein  within  Ue  lines  nntil  tlie  matter  can 
be  determined  on  it*  merits.  (Gilpin  r.  Kerra  Nevada  etc  Min. 
Co.,    696.) 

i.  Ci.aD(  Owmi's  Bjawn — IsMMrutAmM  iJfjTrsT— Wans. — Where  ■ 
party  alleges  that  acts  are  being  committed  and  threatened  to 
be  continued  In  violation  of  his  rights,  which  will  cause  waste, 
great  or  irreparable  injury,  he  i*  entitled  to  a  writ  restraining 
the  oommiseion  of  such  acts,  particularly  where  the  subject 
matter  of  the  litigation  la  a  mine,  and  the  act  complained  of  i* 
the  removal  of  the  ore  therefrom,  by  underground  woridnga,  whieh 
would  raider  the  mine  worthleaa.  {Qilpin  v.  Bieira  Nevada  et& 
*     Uin.  Co.,   aS6.) 

6.  To  Pbkveht  Csiin. — Courta  of  equity  will  not  iotofere  by  injnii^ 
tlon  to  prevent  the  eonuniaaion  of  a  crime  where  no  proper^ 
rifthte  are  invaded.    (UeOinnis  v.  Freidman,  SB3.) 
See  Divorce,  S;  Landlord  and  Tenant. 

INSANE   PEBSONa 

I.  TOIDABU  CoimUOT — IHBAXB  FEKSOIT — PkuOHAI.  PMIVIUBKfl. — Th» 
contract  of  an  ineane  pereon  ie  merely  voidable,  not  absoluteljr 
void.  The  right  to  avoid  It  is  a  personal  right  whieh  can  only 
be  exerdied  by  the  insane  person,  or  his  guardian,  or  legal  reprs- 
eentatlvee.  Other  parties  to  the  contract  who  are  of  sound  minft 
are  not  B&ected  until  It  Is  avoided  by  the  party  entitled  to  dia- 
afflrm  it.     (Caldwdl  v.   Buddy,   1.) 

C  AvoiDina  CoirrBAct — Rrrxmn  ow  CoNBniEMTioir. — ^Tbe  imnne  peraco 
may  not  disaffirm  his  contract  without  returning  the  conaidera- 
tiou.     {Caldwell  v.  Roddy,  1.) 

INSOLVENCY. 

I.  TOLUHTABT  ASSIBNUBHT — ATTACBltEHT — CoiITUITr  Or  Law — Al^ 
TAOHINa  Cbkditob. — A  voluntary  assignment  of  personal  property, 
situated  in  the  territory,  by  a  citisen  of  a  sister  territory,  mad* 
In  the  latter,  in  trust  for  all  his  creditors  and  with  preference!, 
is  not  good  as  against  a  nonresident  attaching  creditor,  the  law 
of  the  territory  where  property  is  situated  not  allowing  prefer- 
ences.    (Bamett  v.  Kinney,  740.) 

{.  IitsoLVBHCx  Laws  or  Idaho. — In  Idaho  the  insolvent'e  property  nniii 
be  disposed  of  for  the  bcneflt  of  all  the  creditors  without  prefar- 
encei  or  priority,  and  the  law  makes  no  distinction  between  rM^ 
dents  and  nonresidents.     (Barnett  v.  Kinn^,  740.) 


meTRUCTIONS. 
7h   Oeneral. 
I.  iKSTBUcnOKB. — In  charging  «  Jury  tbe  court  should  gire  onl^  Biicb 

inatructioiu   la   are   pertinant   to   the   evldonoe.     (People  r.   Alt 

Too,   44.) 
S.  Abstractt     PBOPOSinonB. — Instruction!    giving     abstract    propori- 

tions  of  law,  but  which  have  no  application  to  the  facts  proven, 

■hould  be  given.     (People  v.  Ah  Toe,  44.) 

3.  iMSTBucnoHs  TO  JvBT. — Tbe  cbai^  to  the  jury  ihould  be  brief,  ex- 

plicit and  comprehcneive — full  enough  to  protect  the  Tight*  of 
the  parties,  and  not  so  prolix  as  to  eonfnse.  It  is  not  error  to 
refuse  to  give  an  Instmction  which  has  once  been  given  in  sob- 
stantially  tbe  same  language.     (United  States  v.  Camp,  231.) 

4.  PaacTiCB — iHBTBOcnotr  to  Just. — ^When  a  court  inrtructs  a  juij 

upon  what  state  of  facta  they  must  find  a  Terdict  for  either  party, 
the  inatructiona  should  include  all  the  facta  in  the  controvert 
material  to  the  righta  of  the  parties.  (Johnaon  v.  Fraaer,  404.) 
g,  Sams — iKSTRucnoiiB  Pboferlt  BsrtiSKn. — Instmcticna  asked  are 
properly  refused  when  they  are  not  baaed  upon  some  eridenoe 
material  to  the  controversy,  although  aa  abstract  principles  of  law 
they  are  correct.     (Johnson  T.  Fraser,  404,} 

5.  Bawc. — It  is  not  necessary  to  give  an  instruction  in  tbe  axaot  lan- 

guage of  the  statute,  and  it  would  be  erroneona,  in  awna  oase^ 

to   do    SO}    it    is    sufficient    if    tiie    anbstance    is    eorrectly    given. 

(People  r.   UcDonald,    10.) 
4.  iHSTBUcnONB — Vnniol. — When  the  instructions,  taken  as  a  wbole^ 
fairiy  submit  the  case  to  the  jury,  the  verdict  will  not  be  disturbed 
on  account  of  mere  inaccuracies  in  some  of  the  instructions  given. 

(Lufkina  v.  Collins,  260.) 
8.  OviBBioM  or  THE  CouBT  TO  Chabob. — If  either  party  desires  tba 
court  to  give  other  or  further  instructions,  he  must  prepare  the 
■ame  and  present  them  to  tbe  court  tor  approral  or  rejection. 

(People  r.   Biles,    114.) 
0.  EzoEFTioKa. — ^Wbere  the  court  gives  a  general  charge  to  the  jury, 
and  tbe  charge  eontaios  various  propoaitiona  of  law  and  a  gneral 
exception  only  is  taken,  h«ld,  that  the  exception  is  not  suffldeut. 

(Black  y.  CAty  of  Lewiston,  STd.) 

In   Criminal  Oatel, 

10.  iKBTBUtTTioRB  BzQUKSTKD.— In  criminal  proseoutions,  aa  in  other 
actions,  instructions  to  the  jury  muat  he  based  upon  some  evi- 
dence in  tbe  case.  It  they  do  not,  when  requested,  they  should 
be  refused.     (Territory  v.  Evana,  426.) 
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IN8TEUCTIONB  (Contiimed). 

11.  REviETriTa  I^sTBccTioN — Whole  Chabge  to  Jcbt  wax  bk  Coh- 
aiDSRED. — In  reviewing  alleged  errors  on  appeal  from  a  judg- 
ment in  ft  criminal  case,  where  objection  ia  made  to  ap«dfle  ta- 
BtnictlonR,  the  entire  charge  will  be  considered  together,  and  it  it 
fairlj  and  eorrectlj  preaents  the  law  bearing  upon  the  iBsnea 
tried,  the  appellate  court  will  not  disturb  the  judgment.  (Terri- 
tory T.  Erana,  42S.) 

18.  IssTBUcrioNS  TO  Quit — Advisi:  Ju»t. — At  the  close  of  the  teatimonj 
for  the  proseeution  the  defendant  moved  the  eourt  to  initmct  the 
jory  to  acquit,  which  motion  the  court  denied.  Held,  that  such  an 
initmction  would  hare  taken  the  facta  from  the  jury,  which  the 
court  eannot  do,  ai  ll  eaji  only  advise  the  jury.  (Territory  t, 
Nailaoti,  S14.) 

18.  CanciRAi.  Pbactiob — luarftccnotis. — Under  the  Criminal  Praetioo 
Act  the  trial  court,  in  charging  the  jury,  may  state  the  btMsdco 
and  declare  the  Uw.     <i'eople  v.  Bernard,  1B3.) 

14.  Same. — The  entire  charge  on  a  particular  point  must  be  eonaidered 
in  determining  whether  or  not  it  i*  mialeadiog.  (People  r,  Ber- 
nard,   193.) 

16.  SufE. — The  iDstnictioDfl  herein  examined  and  held  not  prejudicial 
to  the  defendant      (People  t.  Bernard,  IBS.) 

See  Appeal  and  Error;  Homicide;  Witnewea,  8. 

INTEREST. 
See  Uauiy. 

INTERSTATE  (X)MUS1RC& 
See  Commerce. 

IRRIGATION. 
See  Waters  and  Watercoarses. 

JOURNALS  OF  LEQIBLATUEH. 
See  Maudamna. 

JUDGES. 
BAI.UtT  Aim  Fees  or  Probate  Judok. — The  law  under  which  the  pUa- 
tiff  in  error  claims  salary  and  fees,  and  upon  which  his  claim  ia 
baaed,  was  repealed  before  the  services  were  performed.     (Hart 
T.  Boiee  County,  379.) 

Bee   Courts;    Justices  of    Peacei 
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judgment. 

1.  Ehtbt  of  JunaiiENX  in  Vacation. — Under  our  Civil  Practice  Act 

a  judgment  or  order  of  the  district  court  ma;  l>e  eutcred  in 
vftcatiOD.     (Scbenk  v.  Birdae;e,  141.) 

2.  JuDGiiENT — Probate  Coubt  Docket. — Entries  in  the  docket  of  the 

probate  court  that  eomplBint  was  ftled,  sumniona  issued  and 
served,  demurrer  to  complaint  filed,  and  the  entry  of  fees  for 
overruling  demurrer  and  entrying  default,  with  the  following  en- 
tries: "To  entering  final  judgment,  91.00;  certified  copy  for  roll, 
tl.SO;  docketing  judgment,  60  cents;  making  judgment-roll,  60 
ceatSi  sheriff's  fees,  $5.00;  damages,  $310.00" — do  not  constitute 
a  judgment  for  either  party,  and  an  appeal  from  such  a  judgment 
to  the  district  court  will  not  lie.      (Grey  v.  Cederholm,  34.) 

3.  Void  Entbt  Nunc  pbo  Ttmc. — Under  a  statute  requiring  the  entry 

of  a  judgment  by  an  inferior  court  at  the  close  of  the  trial  an 
entry  nunc  pro  (utic  of  such  judgment  in  an  inferior  court  made 
long  after  the  trial,  and  after  an  appeal  to  the  district  court  had 
been  taken,  ie  unauthorized.      (Grey  v.  Cederholm,  34,) 

4.  JwDouENT  ON  Stipulation — Pbactice. — Where  a  defendant  stipu- 

lates that  judgment  may  be  entered  for  plaintiff  for  a  sum 
greater  than  that  demanded  in  the  complaint  a  Jbdgment  for  such 
sum  is  proper.     (Gret«  v.  Knott,  13.) 

B.  SATievAcriON  of  Judquent. — A  judgment  lien  is  a  vested  right  of 
property,  and  cannot  be  satisfied  except  by  payment  or  release. 
(Smith  T.  Richards,  498.) 

<.  pBACtiCB — New  Tbul— Modift  Judomekt.— The  judge  of  the  dis- 
trict court  may,  upon  motion  for  a  new  trial  on  the  ground  of  iu- 
sufficieut  evidence  to  sustain  the  verdict,  modify  the  judgment  by 
striking  out  the  name  of  one  of  the  parties  defendants  where 
•evertkl  defendants  are  severally  joined.     (Gafifney  v.  Hoyt,  198.) 

T.  Action  on  FoBzion  Jthmuent — SumciKNCT  or  CoupLAiifr. — A 
complaint  in  a  suit  upon  a,  foreign  judgment  which  alleges  that 
the  defendant  had  been  personally  served  by  summons  in  the  city 
In  which  the  foreign  court  is  held,  that  he  appeared  in  the  action 
by  counsel,  that  thereafter  judgment  was  newly  given,  and  that 
the  court  rendering  the  judgment  was  a  court  of  record,  which, 
under  the  laws  of  New  York  had  jurisdiction  of  the  subject 
matter  of  the  action,  is  sufficient.  (Sehenk  v.  Birds^e,  141.) 
Sea  Appeal   and  Error,  34-37;   Findings;  Homesteads,  2. 

JUDGMENT-ROLL. 
See  Appeal  and  Error,  20-2S. 

JURY. 
I.  JuBOBs — QoALincATioNs  OF. — A  juror  must  have  all  the  qnaliflea- 
tiona  now  prescribed  for  an  elector,  and  a  member  of  the  so-called 
Uormon  church  cannot  be  a  juror.     {Territory  r,  Evans,  661.) 
Idaho,  Vol.  2— SI 
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JUBT  (Continued). 

2.  Same— Chall«sge   d»    Cbikdial   Casm— ExcipnOKB.— No   excep- 
tion IB  bj  BUtuU  lUowod  to  an  order  overruUng  a  challcage  to 
a  juror  for  general  cause;  hence,  sucb  order  U  not  error.      (Terri- 
tory V.  Evani,  061.) 
8,  CHMJiHOB-^uBOBfl—DiscBETIOM.— Great   latitude   <rf   diacreUon   i» 
allowed  to  the  court  in  the  trial  ol  challenges  for  cause,  and  wber« 
on  an  examination  for  cause  *  juror  states  in  substance  that  he 
has  an  opinion  in  favor  of  the  defeIld■nt^  but  in  spite  of  that 
opinion  he  could  act  upon  the  evidence  and  law  of  the  case,  and 
tlie  juror  was  rejected,  this  court  will  not  inUrfere  with  the  dia- 
cretioD  of  the  trial  court,  even  though  the  members  of  this  courl 
should  believe   from  the  record   that  the  juror  so   excluded   waa- 
corapetent.      (United  States  t.  Alexander,  386.) 
1.  NnuBEB  OF  FmiitproBT  Chalixnoeb. — The  legislature  did  not  in- 
tend where  in  an  action  there  are  several  parties  on  either  side, 
that  each  individual  should  have  four  peremptory  challenges,  but 
that  they  should  join  and  bave  one  set  on  either  side.      (United 
Btates  V.  Alexander,   386.) 
6.  Chalu:nobs  tob  Catjse— Examination.— Where  the  record  shows 
that  a  party  was  precluded  from  examining  a  juror  for  cause,  and 
DO  examination  of  thejuror  was  bad,  held,  that  a  subsUntial  right 
of  the  party  was  denied  for  which  a  new  trial  will  be  granted. 
(United  States  v.  Alexander,  386.) 
6,  CHAUJEHQina  Jubob — Pbacticb— Cbimwai.  Law. — Under  our  Crim- 
inal  Practice   Act   the   method   of   impaneling  a   trial   jury   in   a 
criminal  action  is  different  from  that  of  impaneling  a  trial  jurx 
in  a  civil  case  under  our  Code  of  Civil  Procedure.     In  a  criminal 
action   the   court   may   require   the   parties   to   exercise   all   their 
challenges  peremptorily,  or  for  cause,  and  the  jnror,  if  accepted^ 
be  sworn  to  try  the  cause  aa  each  juror  appears  and  before  an- 
other is  called,  or  may,  in  its  discretion,  allow  the  clerk  to  draw^ 
from  the  ban.  twelve  names  before  any  challenges  are  interposed, 
and   after   these  are   examined   for  cause   and   passed   upon  draw 
others  to  take  the  place  of  those  excused  and  allow  the  parties 
to  examine  and  pass  upon  all  thus  called  before  exercising  their 
peremptory   challenges,   provided    that   in   case   of   recess    or    ad- 
journment, the  peremptory   challenges  be   exercised  as  to  those- 
passed  and  accepted  for  cause  at  the  time  of  *''^"g  reeeas  or  ad- 
journment, and  those  not  excused  be  sworn  to  try  the  cause  and 
thus  placed  under  the  control  of  the  court.      (People  r.  Enok  Wak 
Choi,  90.) 
7.  Saice. — The  court  may,  for  good  cause  shown,  permit  a  ehallengtt, 
rither  peremptory  or  for  cause,  to  be  taken  after  a  juror  is  sworn 
and      before    the   jury    is    completed.      (People     v.     Katik     Wak 
Choi,  90.) 
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JIJBY  (ContinnwJ). 

8.  CuumAi.  Pbactici— CHALiEnOK  lO  pAJtEi_^Tbe  intentionul  omis- 

sion of  the  sheriff  to  summon  a  juror  duly  drawn  U  a  good  c&use  of 
eballenge  to  the  panel  of  the  trial  jury.  (Criminal  Practice  Act, 
sec.   322.)      (People  v.    Armstrong,   29S.) 

9.  BxcEFTion  -n  Chauxhoe — Effect. — An  exception  to  the  challenge 

to  the  panel  admits  the  facta  stated  therein.  Such  exception  in  our 
criminal  practice  has  the  same  relation  to  the  denial  of  the  chal- 
lenge as  a  demurrer  t«  a  complaint  has  to  the  denials  in  the  answer 
in  our  dvi!  practice.     (People  v.  Armstrong,  298.) 

10.  HiecoifDCCT  OF  JuBOB. — Whore  affidavits  as  to  the  misconduct  of  a 
juror  are  conflicting,  the  ruling  of  the  court  below  denying  a 
new   trial   will   not   be   disturbed.      (People  v.   Biles,    114.) 

Jl.  Improfcb  Cokduot  of  Pabtt — IiTFLUE.-icijfa  Jl'by— Gbouxd  fo* 
RevEKSAi.. — A  judgment  in  favor  of  a  party  guilty  of  improper  con- 
duct calculated  to  influence  the  jury,  or  any  juror,  in  their  favor 
In  rendering  the  verdict,  should  he  reversed  and  a  new  trial  granted 
on  the  ground  of  public  policy.  ( Palmer  v.  Utah  t  Northern  Ky, 
Co.,   31S.} 

See  Courta,  3;  Trial. 

JUSTICE  OF    PEjICE. 

1.  Pso  FoRUA  JODOXENT — ^ApPBAi.  FBOU.— A  Complaint  Is  filed  in  th* 

justice's  court  alleging  defendant  is  indebted  to  plaintiff  in  tlie 
sum  of  8160.  Defendant  files  an  answer  denying  the  indebtedness. 
Justice  has  jurisdiction  only  in  sums  of  ¥100.  Defendant  consents 
that  judgment  may  be  entered  against  him  as  prayed  for  simply 
to  expedite  an  appeal.  District  court  dismisses  the  appeal.  Held, 
that  the  judgment  must  be  reversed,  and  tried  in  the  district 
court      (Harvey  v.  Bunker  Hill  etc.  Min.  Co.,  766.) 

2.  PEACTICF— APPBALfl     FBOM      Jt^STlCE      COVBI JUBISDICTIOHAI.      PBB- 

BEijuiaiTza.— To  effectuate  an  appeal  from  a  judgment  of  a  ju»- 
tice  of  the  peace  three  things  are  required:  The  filing  of  th» 
notice  of  appeal  with  the  justice;  the  service  of  a  copy  of  tha 
same  on  the  adverse  party,  and  the  filing  of  the  undertaking;  and 
all  these  things  must  be  done  within  thirty  days  alter  the  ren- 
dition of  the  judgment  and  are  juri.^dietional  prereouisitea ;  but 
the  mere  order  in  which  they  ar«  done  is  not  maUnal.  (Salt 
Lake  Co.  r.  Gillman,  196.) 

3.  Sake. — Where  judgment  was  rendered  In  a  justice's  court  on  Octo- 

ber 2,  18S6,  and  tho  notice  and  undertaking  on  appeal  were  filed 
with  a  justice  on  the  6th  of  the  same  month,  and  the  noOce  of  ap- 
peal was  served  on  the  15th  of  the  same  month.  Held,  that  tha 
statute  was  complied  with  and  the  appeal  well  taken.  (Salt  Laka 
etc  Co.  r.  QiUman,  106.) 
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JUSTICE  OP  PEACE  (Continacd). 

4.  Sake— Die riKGUisttED. — The  statute  providing  for  appeals  from  jo»- 

tice'a  and  probate  courts,  and  the  provisions  for  appeal  from  dia- 
ti'ict  to  the  supreme  court,  considered  and  distinguiahed.  {Salt 
I^Jce   etc.   Co.   v.   Uillman,   lOS.) 

5.  QuEBY — Sltticiebct  or  Undebtakino. — Where  by  accident  or  iniB- 

take  the  respondent  is  prevented  from  objecting  to  the  suUiciencj 
of  the  undertaking  within  live  days  after  the  filinf;,  may  such 
objection  be  made  at  any  time  a  substantial  defect  is  ascei'tainedt 
Material,  but  not  decided.     (Salt  Lake  etc.  Co.  r.  Gillman,  106.) 

0.  Pleadings — Sectioh  4S41  ConsTBUED. — Under  section  4841  the  dis- 

trict court  may  allow  amendments  to  the  pleadinjn  in  an  action 
appealed  from  the  justice  or  probate  court.  (Sebree  v.  Smith, 
369.) 

LAND   GRANTS. 
Bee  Public  Lauda,  4,  3. 

LANDLORD  AND  TENANT. 
Equttt — iNjnNcnoit — Lbbsob  and  Lessee. — Equity  will  not  aid  one 
in  maintaining  an  intereet  in   leased  premises,  acquired   by   him 
with  full  knowledge,  contrary  to  the  exprees  covenants  of  the  leaaa 
against  his  leaeor.     (Aveline  v.  Bidenbsugh,  163.) 

LAW   OF   THE   CASE. 
Bee  Courts,  4. 

LEGISLATIVE  RECORD. 
6e«  Mandamus. 

LEGISLATURE. 
See  Constitutional  Law;  Mandamoa. 

LIENS. 
See    Mecfaanic's    Lien. 

LIMITATION   OP  ACTIONS. 

1.  AcnoRft— LmiTATioNs — Bab  or  Siatute. — An  act  limiting  the  tinw 

within  which  aa  action  may  be  commenced  provided  that  cauees 
of  action  which  bad  tiieretofora  accrued  might  be  commenced 
within  the  whole  time  allowed  by  the  statute  after  its  passage. 
Eeld,  that  the  bar  of  the  statute  did  not  begin  to  run  until  tha 
statute  toc^  effect.     (Schneider  v.  Eussey,  8.) 

2.  Ldotation  of  Acno.iB — Doubt  Resolved  is  Vawos  or  CBKomiss.— • 

It  is  a  well-settled  rule  that  when  there  la  doubt  aa  to  the  tima 
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LIMITATION  OP  ACTIONS  (Continued). 

when  the  limita.tion  of  an  action  bcgina  to  run  under  a  statute, 
that  construction  muat  be  gireu  wliich  is  most  fKVorkble  to  tbe 
oanunon-Uw  rights  of  tbo  citizen.     (Schneider  r.  Hnai^,  8.) 

LUNATICS. 
See  Inune  Persons. 

MANDAMUS. 

L  Afpucattoh  i«b  Writ  or  Mandate. — The  secretary  of  the  territory 
miist  receive  from  the  clerics  of  both  branches  of  the  legislature, 
•t  the  close  of  each  session,  all  bills  and  papers  belonging  to  the 
archives  of  the  respective  Houses,  and  all  books  of  both  Houses, 
and  certify  to  the  reception  of  the  same.  He  is  not  required  nor. 
permitted  to  receive  any  documents  from  any  other  source.  It  is 
not  within  the  scope  of  mandamva  to  confer  power  upon  those  to 
whom  it  is  directed.  It  only  enforces  the  exercise  of  powers  al- 
ready existing,  when  its  exercise  ia  a  duty.  (Clough  t.  CutUb, 
623.) 

2.  MAKDAinia — IiEsisLATiTE  Recobd — Chief  Cleke — Terkttobiai,  8ko- 
BETABS. — Burkhart  wai  Speaker  of  the  House.  Seed  was  chief 
clerk.  At  the  end  of  the  sixty  days,  which  was  the  full  length 
of  the  session  flzed  by  Congress,  Speaker  Burkhart  declared  the 
seesioa  closed.  Speaker  Burkhart  and  part  of  the  mcmbera  left 
the  room.  Part  of  the  members  remained  and  elected  Wheeler  a 
Speaker  pro  tem.  and  proceeded  with  the  business  and  passed  a 
number  of  bills.  The  clerk  made  up  the  proceedings  of  the  day 
Including  that  under  the  Speaker  pro  (em.  and  by  him  signed,  and 
delivered  them  to  Cnrtis,  secretary  of  the  territory,  who  received 
and  receipted  for  them  to  said  clerk.  Speaker  Burkhart  petitions 
this  court  to  issue  a  writ  of  mandate,  directing  Secretary  Curtis 
to  produce  the  record  of  the  House  to  the  court,  that  the  court 
direct  the  record  to  be  amended  by  the  chief  clerk  to  correspond 
to  the  facts  and  permit  the  said  Speaker  Burkhart  to  sign  the 
same  as  Speaker.  Held,  that  mandamaa  will  not  Ue  to  inquire 
into  the  acts  of  a  legislative  body  by  verbal  testimony,  and  cause 
its  record  to  be  corrected,  or  if  there  be  no  record  to  make  one; 
■nd  that  a  legislative  journal  can  only  be  corrected  by  the  body 
that  made  it.     (Burkhart  v.  Reed,  603.) 

S.  MAJiDAifUB— Ibheodlabity  ov  Reoobd. — At  the  January  term,  1889, 
in  a  suit  between  the  parties  interested  in  this  proceeding,  the 
court  rendered  a  decision  that  the  act  under  which  the  case  was 
tried  was  unoonstitutional  and  void,  and  reversed  the  court  be- 
low, afterward  amending  the  record  and  dismisdng  the  action. 
The  next  day  two  of  the  justices  ordered  the  record  amended 
bj   restoring  the  word   "reversed"   for   "dismissed"    (the  latter 
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amendment  ttlleged  t«  have  been  made  out  of  term  time)  ;  re- 
ntillitur  was  Bent  to  court  below  as  cause  being  rerersed  by  court. 
Held,  that  the  remittitur  should  have  beeo  to  dismiss  the  case,  and 
not  being  ho,  Eavird  had  no  speedy  and  adequate  remedy  at  law, 
and  mandamua  was  the  proper  proceeding.  (Hsvird  v.  County 
Commra.  of  Boise  Co.,  687.) 

4.  Has   AujL'DiOATA — Faaud. — In   answer   to  Havird's   application   tor 

a  writ  of  mandate,  the  intervener,  Gorman,  avers  the  action  is 
■till  pending  in  the  district  court,  and  this  court  in  without  au- 
thority to  issue  the  writ.  Held,  that  the  greater  portion  of  th« 
declarations  in  the  answer  are  res  adjtidioata,  and  will  not  be  con- 
aidcred  by  the  courts  Held,  further,  that  a  judicial  record  can- 
not be  contradicted  by  parol  evidence,  although  it  is  elementary 
that  DO  instrument,  record  or  document  is  valid  or  can  exist  in 
the  face  of  fiaud,  corruption  or  dishonesty,  but  in  this  proceed- 
ing the  applicant  is  not  in  a  position  to  assail  the  record.  (Havird 
T.  County  Commrs.  of  Boise  Co.,  6ST.) 

MASTER  AND  SERVANT. 
See   Railroads,   3-11, 

MECHANIC'S  UEN. 
Ubchaitic'8  Lizn  Law — Strictly   Constbud). — The  medianle's  lien 
law  must  be   strictly   construed,   and   cannot   extend   beyond   tb» 
express  provisions  of  the  statute.     (Bradbury  t.  Idaho  et«.  lAnd 
Imp.    Co.,   23fl.) 

MINES   AND   MINERALS. 

1.  BounBABT  Lutes  w  MmiNo  Claih. — Section  2322  of  the  Revised 
Statutes  of  the  United  States  provides,  among  other  things,  that 
tbe  owner  of  a  mining  claim  "shall  have  the  exclusive  right  of 
possession  and  enjt^ment  of  all  the  surface  included  within  the 
lines  of  their  locations,  and  of  all  vnns,  lodes  and  ledges  through- 
out their  entire  depth,  the  top  or  apex  of  which  lies  inside  of 
such  surface  lines  extended  downward  vertically,  although  such 
veins,  lode  or  ledges  may  so  far  depart  frtnn  ■  perpendicular  in 
their  course  downward  as  to  extend  outside  the  vertical  side 
lines  of  such  surface  locntiona."  (Qilpin  v.  Sierra  Nmada  eto. 
Min.  Co.,  696.) 

t.  Labob  of  Watchman — Wobk  Doni  on  Mine. — ^Where  mining  worict 
are  idle,  time  and  labor  of  a  watchman  and  custodian  on  Ilie 
property  in  taking  care  of  it  is  labor  done  on  the  claim.  (Lock- 
hart  T.  Rollins,  MD.) 

5.  Selooatioh — Ownebs'  Rights. — A  part;  cannot  make  a  valid  reloca- 

tion of  lands  legally  possessed  by  another,  until  the  owners'  rights 
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have  been  abandoned,  forfeited  or  othernise  ended.  (Lockhart  t. 
RollinB,   540.) 

4.  l/tmnia  Tunnil — Riohts  or  Locatob — Cujue  Located  on  Lmc 

OF  TcnnEL — DnjBiNCK  or  Tunkbl  OwNtn.— A  tunnel  located 
and  run  tor  the  defelopmeut  of  veing  or  lodeg,  pursuant  to  the 
provisions  of  section  2323  of  th«  Revised  Statutes  of  the  United 
States,  becomes  a  mining  olaim,  and  entitles  the  owner  thereof 
to  make  an  adverse  claim  against  one  claiming  to  locate  upon 
the  line  of  the  tunnel,  and  while  the  same  was  being  prosecuted 
with  reasonable  diligence,  such  tunnel  owner  is  entitled  to  pro- 
ceed under  the  provisions  of  section  2326  of  the  Revised  Statutes 
of  the  United  States.      (Back  v.  Sierra  Nevada  etc.  Uin.  Co.,  420.) 

5.  MlHlKo   ClAIUS — DiSPUTSD   Abea — Evidence. — A   certain     area    of 

mining  ground  waa  in  dispute  between  the  Stemwinder  mining 
claim  and  the  Emma  claim.  Each  claimed  to  have  made  the  first 
valid  location  to  said  area.  The  evidence  was  conflicting  and 
presented  a  question  of  fact  for  the  jury.  Tlaintiff  excepted  to 
certain  evidence  offered  hj  defendant,  in  that  it  seeks  to  establish 
the  location  of  a  mining  claim  b;  parol.  The  court  excluded  the 
evidence.  Beid,  the  evidence  should  have  been  admitted,  as  it  wai 
not  improper,  and  did  not  tend  to  prejudice  the  rights  of  plaintiff. 
(Stemwinder  Min.  Co.  v.  Emma  Min,  Co.,  4EG.] 

fl.  MBASUBeMBiTTs  or  Miki5«  Claims — Void  ab  to  Excess.— If  it  !■ 
found,  upon  a  survey  of  a  mining  claim,  that  the  measurements 
of  the  locator  are  in  excess  of  the  area  allowed  by  law,  the  claim 
ii  only  void  as  to  the  excess.  (Stemwinder  Min.  Co.  r.  Emma 
etc.  Min.  Co.,  ise.) 

7.  Mining  Claik — Advbbse  CImAHI. — It  is  not  required  in  locating  ft 
mining  claim  thnt  Hell-defined  walls  shall  be  developed  or  pay- 
ing ore  found  within  them,  but  something  must  lio  found  in 
place,  as  rock,  clay  or  earth  so  colored,  stained,  changed  or  de- 
composed by  the  mineral  elemenis  as  to  mark  and  distinguish  it 
from  the  inclosing  country,  and  experienced  miners  easily  recog- 
nize it.  Where  the  boundary  of  a  claim  is  made  excessivo  in 
aiie,  with  fraudulent  intent,  it  is  void,  or  if  so  large  as  to  pre- 
clude innocent  error,  fraud  will  be  presumed;  if  the  markings 
are  so  indistinct  that  they  cannot  be  easily  traced,  it  will  be 
good  ground  for  filing  an  adverse  claim.  (Burke  v.  McDon- 
ald, e79.) 

fl.  MiniNo  Claim — Pleadikos — Practice. — In  proceedings  under  the 
Revised  Statutes  of  the  United  States,  sections  232S,  232a,  to  deter- 
mine the  right  of  adverse  claimant  to  a  mineral  location,  where 
the  complaint  is  open  to  the  objection  that  it  states  two  causes  of 
action,  one  legal  and  one  equitable,  and  the  defendant  does  not 
challenge  the  complaint  by  motion  or  otherwise,  but  consents  to 
calling  a  jury  and  proceeds  to  trial  as  in  an  action  at  law,  and 
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both  parties  adduce  their  evidence  on  the  questions  of  fact  in- 
rolved,  it  is  then  too  late  for  the  plaintiff  to  move  to  have  the 
case  declared  a  proceeding  in  equity,  and  to  have  it  derided  as 
such,  without  the  intervention  of  a  juT'  (Burke  t.  McDonald, 
331).) 

9.  ttioHT  OF  FoeaE&siotr  or  Mctiko  Gkound — Acnoir  at  Liw — Jdbt 

Allowed. — In  proceedinga  under  this  B«t  of  Congress,  the  right  of 
possession  of  the  ground  in  dispute  is  the  gist  of  the  aclion,  the 
thing  to  b«  tried  and  settled  by  the  controversy,  and  such  proceed- 
ing, in  this  territory,  an  action  at  law  in  which  a  jury  may  be 
demanded  an  a  matter  of  right  to  try  such  controversy,  and  render 
ft  general  verdict  therein.     (Surke  v.  McDonald,  33S.) 

10.  PossEssioR — Who  Ektitled  to  Patbkt — Action  to  Dersmiiuit.— 

So  far  as  the  form  of  action  is  concerned,  it  makes  no  differenea 
who  is  in  or  out  of  possession-  The  proceeding  is  simply  to  deter- 
mine which  party,  if  either,  is  entitled  to  a  patent,  and  in  such  a 
case,  where  the  claim  is  asserted  under  a  location,  actual  possessioii 
Is   not   ft   material   questitm.      (Burke  v,  McDonald,  339.) 

11.  MitiiNO  Ct.Aiii — Adyebsc  CUiTtt — Right  to  PiMST — Showing  to 
BB  Made. — In  an  action  brought  <mder  section  232B  of  the  Keriaed 
Statutes  ot  the  United  States,  and  the  act  of  18BT,  amendatory 
thereof,  in  support  of  an  adverse  mining  claim,  it  is  not  enough 
that  one  claimant  should  show'  a  superior  right  or  title,  as  against 
the  other,  but  one  must  show  a  clear  right,  as  against  the  govern- 
ment, to  a  patent  from  the  United  States  to  the  claim  in  dispnta 
or  some  part  thereof,  before  either  party  can  prevail  in  the  action. 
(Rosenthal   r.   Ivefl,  Lansdale   v.   Ives,   205.) 

12.  Agent  or  Nonbesioent  Ownebs. — The  undertaking  by  one  m  tb* 
ground  to  procure  a  purchaser  for  a  mining  claim,  the  owner 
being  nonresident  of  the  teriilory  and  hftTing  no  other  agents 
in  the  territory  to  look  after  the  claim,  constitutes  a  fiduciary 
relation  of  such  persona  in  relation  to  such  property.  (Lockhart 
T.   Rollins,  540.) 

13.  Agrkt  Relocating  fob  Hiuself. — A  person  sustuining  such  fldn- 

ciary  relation  in  respect  to  a  mining  claim  cannot  defeat  the  rights 
of  his  principal  by  relocating  it  for  himself.  (Lockhart  v.  Rol- 
lins, 540.) 

U.  Saue.— If  he  BO  do  relocate  it,  and  benefit  accrue  from  such  act, 
the  benefit  acciues  to  the  owner,  and  not  to  the  relocator.  (Lock- 
hart  V.  Rollins,  540.) 

IS,  MiNiNO  Claiu— Location  by  Aobnt. — Where  the  complaint  alleges 
that  a  mining  claim  was  located  on  behalf  of  the  owner  by 
duly  authoriied  agents,  and  the  answer  admits  that  tact,  it  is 
error  for  the  court  to  refuse  to  give  an  instruction  to  the  jury 
to  the  effect  that  one  might  initiate  the  location  of  a  mining 
cUlm  through  an  agent.     (Schulta  v.  Eeeler,  668.) 
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10.  InsTBVCiiONS — LocATiNO  CLAiit  BY  Agest. — The  instructions  given 
to  the  jury  to  the  eSect  th&t  one  cannot  initiate  the  location  of  » 
mining  cluim  through  an  agent,  etc.,  esLumiiied  and  held  erroneous. 
(Schults  y.   Keeler,   333.) 

17,  AuBKB  CAinioi  Locate  CIiAiu. — Under  th«  aet  of  CongrsM  onlj 
citizens  of  the  United  States  and  persons  who  have  declared  their 
intention  to  become  aueh  can  acquire  any  right  b]i  location  upon 
mineral  lands  of  the  public  domain.  (SoMnthal  r.  Ives,  Lana- 
dale  V.  Ives,  2G3.) 

18.  FniDiNos — M06T  AixEoi  Ain>  Fbovi  Citizihship. — In  an  action  be- 
tween claimants  to  determine  tbe  right  of  possesEion  to  a  mining 
claim  the  plaintiffs  must  allege  and  abow  all  the  qualiflcations 
necessary  to  entitle  them  to  purchaae,  among  wbicb  must  be  In- 
cluded an  allegation  thai  the  plaintiffs  are  eitiEens,  or  hare  de- 
clared their  intention  to  become  euch,  and  when  the  action  is  tried 
to  the  court  alone  all  these  tacts  must  be  found,  whether  admitted 
by  the  pleadings  or  not     (Kosenthal  t.  lTe»,  Lanedale  t.  Ivee,  285.) 

IS.  Sake. — As  there  was  an  omission  to  And  in  these  csaee  that  plain* 
tiffs  were  citizens,  or  had  declared  thrir  intention  to  become  euch, 
Jield,  that  the  Judgment  should  be  reversed  and  the  causes  re- 
manded, with  direction  to  the  court  below  to  find  on  this  question 
from  the  evidence  taken  at  tbe  trial,  if  sufficient,  and  if  not, 
upon  euch  evidence  as  may  be  adduced,  and  proceed  to  render 
judgment  accordingly.     (Boseathal  t.  Ives,  Lansdale  t.  Ivee,  266.) 

SO.  Pkactice — CiTiZENSUip. — It  is  a  necessaty  all^ation  In  a  com- 
plaint of  adverse  claim  to  allege  such  claim  has  been  filed  in  the 
land  office,  but  it  does  not  necesaarilj  follow  that  it  must  be 
proven  if  not  denied,  but  citizenship  must  be  alleged,  proven  and 
found  even  if  it  Is  not  denied.     (Burke  v.  McDonald,  079.) 

El.  Mmino  Lav — Citiz£NBhip — Right  of  Posbesbiok. — Under  tho  Mt 
of  Congress  of  May  10,  1S72,  only  citizens  of  the  United  States 
and  persons  who  have  declared  their  intention  to  become  such 
can  acquire  any  right  of  posaessiou,  by  location  or  otherwise,  of 
mineral  lands  on  the  public  domain.     (Bobanan  v.  Howe,  453.) 

£2.  Save — Pleading. — In  an  action  tor  treepass  upon  mining  ground 
and  far  damages,  where  the  legal  title  to  the  ground  in  in  tbe 
United  States,  and  the  right  of  posseasion  is  made  by  the  plead- 
ings a  material  issue,  the  plaintiff,  in  order  to  recover,  must  plead 
and  prove  that  he  is  a  citizen  of  the  United  States,  or  that  he 
has  declared  his  intention  to  become  eneh.  (Bohanon  v.  Howe, 
103.) 

23.  Local  Cdbtou  of  Hinebs  ab  to  TEAnarEBS. — Evidence  of  local  on*- 
toms  of  miners,  as  to  the  manner  of  transferB  nf  interests  in 
mining  claims,  previous  to  July  26,  1866,  is  admissible,  {hoekr 
hart  T.  Bollins.  fiiO.), 
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S4.  Mines — Cdstomb  atid  RncLATioits  or  Mens — Pnsnupnoira.— 
Miner's  castotos  and  regulationB  once  adopted  are  presumed  to  ba 
existing  and  in  force  until  the  contrary  is  proven;  and  in  Bctions 
concerning  mining  ciaima  under  section  48fl  of  our  Code  of  Civi] 
Procedure  proof  thereof  must  be  admitted,  and,  when  not  in  con- 
flict with  tbe  laws  of  the  territory,  must  gorem  the  decision  of 
the  Bction.  (Biborado  t.  Quang  Pang  Uin.  Co.,  144.) 
Bee  Broken;  Oontraets,  3;  Corporations,  2;  Injnnotions,  9-S. 

MISCONDUCT  OP  COUNSEL. 
See   New   Trial,    1. 

MORTGAGES. 

1.  ConTKTAnoB — DcKD — Mobtoaob — CoHBrsucnoN  of  Coittraot. — A 
deed  absolute  on  its  face  giyen  by  A  to  B  for  real  estate  therein 
described,  and  %  bond  given  by  B  to  A,  agreeing  to  convey  to  A 
A  portion  of  the  same  property  at  a  stipulated  time,  although 
given  on  the  same  date  and  for  the  same  price,  if  not  intended 
to  be  a  mortgage  or  security  for  money  by  the  parties  them- 
selves and  not  appearing  to  be  such  on  the  face  of  the  instrument, 
will  be  held  to  be  an  absolute  bargain  and  sale,  and  not  a  mort- 
gage.     (Winters  v.   Swift,  81.) 

S.  Plkaddig — TaBMOLOStTax  of  MoxraMkx. — In  an  action  to  foreeloM  ■ 
mortgage  it  ia  not  necessary  to  allege  in  the  complaint  notice  to 
the  mortgagor  that  the  plaintiff  has  elected  to  consider  the  whole 
sum  due  for  default  in  payment  of  imtallmeiits  or  int«raat. 
(Broadbent  v.  Bnimback,  306.) 

S.  AiroBHET's  Fix — BxASONABUt  Ajxowanoe. — ^A  •tipulalion  in  a 
mortgage  for  allowance  for  an  attorney's  fee  in  case  of  foreclomre 
is  valid,  but  should  be  enforced  only  for  a  reasonable  Amount.  In 
determining  what  amount  is  reasonable  the  court  should  allow  no 
more  than  is  actually  received  or  contracted  for  by  the  attorney 
for  his  services.  (Broadbent  v.  Brumbaek,  3M.) 
See   Chattel   Mortgages. 

UOIIONS. 

See  Appearance. 

MUNICIPAL  CORPORATIONa 
NlfiLiaEHCB— DxnOTiVE  Stseet. — Where  an  injury  occurs  to  the  plsln- 
tiff  on  the  Sabbath  day,  through  the  negligence  of  the  defend&nt 
In  not  keeping  Its  streets  in  proper  condition,  held,  that  the  plain- 
tiff was  not  required  to  show  that  he  was  engaging  in  a  voik  of 
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neceaaitf  ftt  the  time  o(  the  accident  in  order  to  entitle  him  to 
recover,  and  a.  motion  for  nonsuit  on  that  ground  was  properl;^ 
ommiled.     (Black  v.  Citj  of  Lewiston,  270.) 

UDRDER. 
Bee  Homicide. 

NEQLIGENCB. 

1.  NDOLioEircE— CoifTBiBrTOBT  Nbouobkce. — A  person  guilty  of  negll- 
gence  cannot  avoid  responaibility  therefor  on  the  ground  that 
others  are  also  guiltj'  of  negligence  contributing  to  the  eame 
injury.      (McCarty  v.   Boise  City  etc.   Co.,  245.) 

S.  CoDTKiBTrTOBT  Nboiaknce. — ^Where  a  suit  is  brought  against  a  rail- 
way company  to  recover  damages  for  injured  property,  by  reaaon  of 
the  negligence  of  the  agent  or  servants  of  the  company,  and  de- 
fendant reliea  on  such  contributory  negligence  of  the  plaintiff  or 
his  servanta  as  to  prevent  a  recovery,  this  is  a  defense  to  be  es- 
tablished by  the  defendant.  (Hopkina  v.  Utah  Northern  By.  Co., 
SOO.) 

See  Municipal   Corporatione;   Railroads,  S-11. 

NEGOTIABLE  INSTRUMENTa 
Sea  Bills  and  Notee. 

NEW   TRIAL. 

1.  JCtaooKDocr  or  Coukbel. — ^misconduct  of  counsel  In  assertli^  th» 
falsity  of  the  testimony  of  a  witness  in  the  presence  of  the  court, 
jury,  the  defendant  and  his  counsel,  is  not  of  itself  sufflcient  to 
entitle  the  defendant  to  a  new  trial.     (People  v.  Biles,  114.) 

£,  Uonon  roK  Nbw  Trial — IimuvriuunoT  or  Evidincb  hot  aBocim 
TO  JusTDT. — Insufficiency  of  the  evidence  to  justify  the  judg- 
ment, and  objectiona  to  the  Judgment  as  being  eoDtrary  to  law, 
are  not  grounds  upon  which  a  motion  for  a  new  trial  can  be 
granted.      (Curtis  v.  WalUag,  4ie.) 

S.  CtJjnjLATiVB  EvrosHCB. — Newly  discovered  evidence  which  la  mer^ 
onmulative  la  not  ground  for  new  trial.     (People  v.  Klea,  114.) 

4.  Nkw  T™*^- — AmoAvtT  or  Nbwlt  Disooteeed  Bvidehck — Iirsmn- 
OIEirr  JUSAT. — Where  an  affidavit  was  produced  and  read  in  the 
district  court,  without  objection,  on  motion  for  a  new  trial,  on 
tlie  ground  of  newly  discovered  evidence,  and  an  objection  is  made 
in  this  court  that  the  same  i*  Insufficient  and  void  for  want  of  a 
sufficient  jurat,  held,  that  this  court  will  not  consider  the  objec- 
tiOD  that  It  should  first  have  been  made  ia  the  court  below.  (Hell- 
ner  r.  Brown,  263.) 
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S.  SiJO^— An  order  for  «  u«w  trUl  on  tlie  grotmd  of  newly  dueorered 
aridCDce,  being  iargelj  discretionary  with  the  trial  judge,  held, 
this  court  will  not  disturb  the  Mme,  unless  ippellant  ahowi  an. 
abuw  of  snob   diwretion.     (Heilner    v.    Brown,   2Q3.} 

NONSUIT, 
t.  Nonacrr — A  Final  Ji^doue^t. — A  judgment  of  nananit  is  a  flnat 
judgment  within  the  meaning  of  our  code,  from  which  an  appeal 
will  lie.     (Lalande  r.   McDonald,   307. 

2.  NoHSDiT. — Where  there  ie  evidence  to  support  the  case  a  nonsuit  will 

not  be  granted.     (Blade  ▼.  City  of  Lewiston,  276.) 

3.  AcnoM  lO  RiOOTXB   RKU,  EsTaTK— SBOTIOH    2320  OW  THX  REVISEV' 

Statltes  or  the  United  States  Consibled. — Where  an  action  to 
recover  specific  real  pioperty  is  brought  pursuant  to  section  2326 
of  the  Kevised  Statutes  of  the  United  States,  and  there  is  no  evi- 
dence for  the  consideration  of  the  jury,  a  nonsuit  may  be  granted. 
(Lalande    v.    McDonald,    307.) 

4.  NoMBUiT — TBanitanT — Eixonons. — When    a    motion    lor    Donrait 

is  made  by  Uie  defendant  at  the  close  of  plaintiff' a  teati- 
■nony,  because  of  its  insufficiency  and  overruled,  if  defendant 
then  introduces  hia  testimony,  he  waives  hie  right  to  have  the 
error  in  overruling  the  motion  reviewed,  (Chamberlain  t. 
Woodin,  U2.) 

See  Criminal  L>aw,  S. 

NOTICE. 
8eo    Appeal    and    Error,    41-48;    AppeartDM. 

NUNC  PRO  TUNC. 
See  Judgments,  3. 

OATHS. 
Bee  Election*.  3,  10. 

OFFICERa 
1.  Fbeb — S&LABT — De  Facto  Officeb — Db  Jubi  Oincn. — Bnt  for 
the  fact  that  the  statute  (Kev.  Stats.,  sec.  380)  preserver  the 
salary  for  the  de  jure  officer,  and  forbida  the  issuance  of  a  war- 
rant pending  the  suit,  the  de  facto  officer  would  be  entitled  to 
both  the  Ealary  and  fees  of  the  office,  and  if  declared  to  belong  to 
another,  would  be  required  to  pay  the  same  to  the  one  foimd  en- 
titled, but  even  then  the  de  faeto  olBcer  would  be  entitled  to  his 
neccBBary  ezpensea  incurred  in  earning  the  fees  and  emolunwnts 
received.     (Uavird  v.  County  Commis.   of  Boise  Co.,  687.) 


Irdrz.  ^  818 

OFFICERS  (Continned). 

2.  AenoB  to  Tbt  Tttlx  to  Ofitce — Lkoai.  nor  EquiciSLX. — An  action 
under  act  of  Jannuy  SO,  188S,  to  tr/  titl*  to  an  office,  to  which 
there  are  eeveral  clBimanta  ia  one  of  legtl  and  not  of  eqnitabla 
cognizance.  The  iwuei  in  lueh  Mtion  or  proceeding  are  l^al 
ones,  and  the  trial  of  auch  iBBuea  by  a  jury  ia  a  constitutional 
right  of  the  party.      (People  ex  rel.  Qorman  t.  HaTird,  531.) 

9.  Am  UNtXHfsTnunoiTAi. — That  part  of  aeetion  536  of  said  act  provid- 
ing tliat  actions  of  this  nature  "ahall  be  tried  by  the  judge  of  the 
district  court  at  chambers,"  and  without  the  intervention  of  a 
jury,  held,  to  be  unconstitutional  and  Toid.  (People  ez  rel.  Qor- 
man V.  Havird,   631.) 

See  Conatitutional  Law,  S-fi;  Eleetionaj  Judgeci  Bhenffi  and  Ccni- 
«tal>le«. 

PAROL  EVIDENGB. 
Bee  Evidenca; 

PABTIES. 

t.  Tnu  or  AonoK — InrcBEsiBD  Pasxibs.— CovrU  will  look  beyond  tiu 
mere  title  of  an  action  or  proceeding  for  the  purpose  of  deter- 
mining who  are  interested  and  affected  aa  parties.  (Van  Gamp 
T.    Board   of   Comniri,    etc.,   29.) 

£.  Da^TB  OF  Pabty — BuBsrnunon. — After  judgment  was  rendered,  and 
before  notice  of  appeal  was  filed  or  serred,  one  of  the  defendants 
died,  DC  substitution  hariog  been  made;  held,  that  all  proceeding! 
on  the  appeal  were  null  and  void  as  to  the  representatives  (d 
the  deceaaed  defendant.  (Cotlln  r.  Edgington,  627.) 
Bee  Countiea. 

PARTNERSHIP, 
PaBTiTEMHiP— Pboot  Ot. — Evidence  of  common  report  ihonld  only  b« 
admitted  to  prove  partnership  in  eonneetion  with  the  further  evi- 
dence that  such   report   was   known  to  the  partiaa  aought  to  Im 
charged.      (Giaffney  v.  Eoyt,   ISS.) 

PASTURING. 
See  Public  Landi,  S. 

PKRJUKT, 
Peb^DKT — SufTiuiKNOY  OF   IlTDICTMENT. — Where  an  indictment  atat«« 
the  defendant  on  his  oath  "falsely,  wickedly,  and  feloniously  did 
eay,  swear,  etc.,"  is  snfBcient  where  a  penon  is  charged  with  the 
crime  of  perjury.     (Territory  v.  Andenon,  8TS.) 


PLEADING   AND   PRACTICE. 

1.  Practice. — An  aHqgation  in  the  complaint  not  denied  in  the  answer 

ii  sufficient  to  sustain  a  finding  that  the  (acts  stated  therein  are 
true.     (Broadbent  v.  Brnmbadc,  366.) 

2.  Gekeral  Dbriai^ — UnrBBOiED  Cohflaiht. — A  complaint  bf  a  pub- 

lic officer,  in  bis  official  capacity,  need  not  be  verified,  but  the 
answer  to  It  must  be  verified,  unlesi  it  also  be  by  a  puhlio  officer 
in  bis  official  capadty,  but  if  the  complaint,  be  not  in  fact  veri- 
fied, a  general  and  not  specific  verified  answer  maj  put  in  issue 
the  main  allegations  of  the  complaint  under  section  4183  of  the 
Revised  Statutes.  (United  States  ex  rel.  McDonald  v.  Shoup,  493.) 
8,  Ji'leading — ^Vkwfioatioh — Pbacticb. — Under  our  practice,  generally, 
wbere  tbe  complaint  is  not  verified,  a  general  denial  by  defenduit 
puts  in  issue  the  substantive  all^ations  of  the  complaint,  but 
where  tbe  action  is  brought  upon  a  written  instrument,  and  a  copy 
of  Eueb  instrument  is  set  out  or  annexed  to  tbe  complaint,  the 
genuineness  and  due  execution  of  the  instrument  are  deemed  ad- 
mitted unless  the  answer  specificallj  denies  tbe  same  and  ia 
verified.      (United  SUtes  v.  Aleundar,  386.) 

4,  Plbaduiq — SpBoiAL  DniuKREB. — Defects  in  pleading  which  make  un- 

certain are  special  gronnds  of  demurrer  nuder  onr  code,  wtaieh 
cannot  be  talcen  advantage  of  on  general  demurrer.  (Palmer  t. 
Utah  and  Northern  Ry.  Co.,   31fi.] 

5.  Practice — Dejiubbkk. — Where  the  record  shows  that  a  general  de- 

murrer was  filed,  but  is  silent  as  to  any  disposition  of  the  same, 
the  presumption  will  be  indulged  on  appeal  that  the  demurrer  was 
overruled  or  abandoned.      (United  States  v,  Alexander,  386.) 

6.  Issues  cv  I^aw  ahd  Fact. — When  there  is  both  a  demurrer  and  an- 

swer to  tbe  same  complaint,  raising  both  an  issue  of  law  and 
fact,  tbe  issues  of  law  should  be  first  determined.  (Gttthrie  r. 
Pbelan,  9fi.) 

7,  AirswEB — TnixiHsisTEflT  DErsnsiB—DninBKXB — Monon  lo  Stukk. 

An  objection  that  tbe  answer  contains  inconsistent  defenses  cannot 
be  made  by  demurrer,  but  by  motion  to  strilce  out,  or  to  require 
the  defendant  to  elect  upon  which  defense  be  will  stand.  (Cald- 
weU  T.  Bnddy,  1.) 

ti.  Pleadings — Shah  Ahswib — Test. — An  answer  taking  issue  onfy  on 
an  immaterial  issue  of  the  complaint  is  frivolous,  and  may  be 
stricken  out  on  that  ground.  Falsity  is  tbe  test  of  a  sham  answer, 
and  where  ebown  to  ba  sham  by  this  test  may  be  stricken  onL 
(UoldsCein  v.  Krauee,  2H.) 

f,  AflBwini — STUKixa  fbom  Fuxb. — Where  an  answer  la  irrelevant  it 
may,  on  motion,  be  ordered  stricken  from  the  files.  [Guthria  r. 
Fisher,   lit.) 
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PLEADING  AND  PRACTICE  (Continued). 

10.  Demdsbbb— Waivbb — Pbaciick  on  Appeal. — Where  defendant  de- 
murred to  the  complaint  in  the  trial  court,  but  afterward  waived 
such  demurrer,  he  cannot  have  the  same  eonsiderod  upoa  appeaL 
(Guthrie  v.  Phelan,  95.) 
See  Appeal   and   Error;    Equity;    Tindinga;    Inatruetions;   Trial. 

PLEDGE. 

1.  pLEDoa    AS    C0LI.ATEBAI.    BiQvsiTY. — When    a    party    takes    anj 

property  as  a  pledge  for  the  security  of  a  debt,  which 
through  his  gross  neglect  is  lost,  he  must  hear  the  loss,  and  ha 
must  ezereise  ordinary  diligence  in  all  eases.  (Murphy  v.  Bartsch, 
836.) 

2.  CowTRACT  BrrWBriT  thd   Pabttm, — When  there  is  none  as  to  tha 

disposition  to  be  made  of  the  pledge,  and  the  pledgor  claims 
it  is  lost  by  neglect,  he  must  show  the  n^lect  and  the  domag* 
reaulted  to  him  therefrom.     (Murphy  v.  Bartsch,  S3B.) 

PREFERRING   CREDlTORa 
Bee  Insolvency. 

PRINCIPAL  AND   AGENT. 
Sea  Brokers;   Mines   and   Minerals,    12-18. 

PRINCIPAL   AND   SURETY. 
See  Appeal  and  Error,  4T-G1;  Attachment,  i;   Bills  and  NotM,  4. 

PROBATE    COURT. 
Bee  Executors  and  Administrators;  Judg«iL 


Dnxcrrm  SunHona. — Where  a  summons  is  Irregular  or  defective,  the 
remedy,  if  any,  is  by  application  to  the  trial  court,  to  quash  or 
•et  aside.    (Parke  v.  Wardner,  285.) 

PROMISSORY  NOTES. 
Bee  Bills  and  Notes, 

PEOSTITUnON. 
Bee   Diaorderly   Hooaaa. 

PUBLIC    LANDS. 
1.  iMPBOfvmxnrs — Pubuo      Lands — 8aix— CossroiSArHm. — Iraprov*> 
ments  upon  the  public  lands  are  lawful  subjects  of  sale  and  are  a 
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PUBLIC  LANDS  (ContinDed). 

BuRicfent    consideration   to   support   prominory   not«a   knd   other 
contTacts.     (Caldwell  r.  Kad^,  1.) 

2.  FossEBSOBY  CiAiH  TO  PuBUO  LAnsfl. — Where  ■  P^rtj  pnreluiHi 
the  right,  of  possession  of  persons,  who  had  located  and  settled 
upon  ii^icultural  land  belon^ng  to  the  United  States,  and 
thereafter  resided  conBtantljr  upon  the  same,  and  was  qualified 
in  law  to  initiate  proceedinge  to  obtain  title  thereto,  held,  that 
the  part;  is  the  owner  of  the  land  against  all  persons  except  the 
United  SUtea.     (Wasbin^on  k  Idaho  R.  R.  Co.  t.  Oabome,  567.) 

I.  Pastusuto  Fdbuo  Lasds. — The  fact  that  %  partj  haa  pastured  the 
public  lands  of  the  United  States  without  claim  of  title,  or  con- 
necting himself  therewith  under  aome  of  the  possessory  acts,  will 
not  gixe  a  legal  or  equitable  right  to  the  pasture  grown  thereon. 
(McGiDnis  V,  Freidman,   393.) 

A,  Lakhs  GBAnrEo  to  Nobthebit  f  Acmo  Bailtat  Compant  bz 
CoHQREBS — Law  CoHSTiit:ED. — Section  3  of  the  act  of  Congreaa 
of  July  Z,  1884,  provides:  "That  there  be  and  thereby  is  granted 
to  the  Northern  Pacific  Railroad  Company  (for  the  purpose  of 
securing  the  construction  of  ft  railroad  and  telegraph,  etc.)  every 
alternate  section  of  public  land,  not  mineral,  designated  by  odd 
numbers,  to  the  amount  of  twenty  alternate  aections  per  mile  on 
each  side  of  said  railroad  line  as  said  company  may  adopt,  .... 
free  from  pre-emption  of  other  claims  or  rights  at  the  time  the 
line  of  said  road  is  definitely  fixed  and  a  plat  thereof  flied  in  the 
ofBce  of  the  commissioner  of  the  general  land  office,"  etc.  Heid, 
to  be  a  grant  in  praeaenti,  and  to  vest  in  the  company  an  equity 
in  the  lands,  subject  to  be  defeated,  howf^'er,  on  noncompliance 
with  terms  of  the  grant.  (Washington  etc.  Ky.  Co.  v.  Northern 
Pac.  Ry.  Co.,  560.  J 

S.  Act  of  Cokqbesb  iv  Mabch  3,  lST5.^Held,  also,  that  laiwin  in- 
eluded  in  such  grant  are  not  within  the  operation  of  the  act  of 
March   3,    16T5,   granting  the   right   of   way   to   railroads,   eti*. 
(Washington  etc  By.  Co.  v.  Northern  Pac.  By.  Co..  550.) 
See    Indian    Landa. 

RAILROADS. 

1.  RiOHT  or  Wat— CoMFxnsATiOM.— The  plaintiff  railroad  eorpor«U(Hi 
has  no  right  of  way  over  defendant's  land,  and  cannot  enter 
upon  it  and  take  it  from  the  possession  of  defendant  without  due 
compensation.      (Washington  &  Idaho  B.  K.  Co.  \.  Osborne,  657.) 

t,  lajDncnoN^EiDHT  of  Wat — Actioit  at  Law. — Where  a  railroad 
prays  for  a  perpetual  injunction  against  another  railroud,  en- 
joining the  entering  upon  its  right  of  way  and  for  a  decree  of 
title,  and  it  appears  at  the  time  of  trial  the  defendant  has  com- 
pleted  its  line  of  road  over  the  disputed  ground   and  is  i>  the 
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BAILBOADS  (ConUnned). 

actual  cNHiupatioii  snd  use  of  the  e*,JM,  held,  the  court  waa  right 
in  refUBiBg  a  judgment  of  perpetual  injunction,  but  should  not 
have  passed  upon  the  title,  leaving  the  plaintiff  to  his  action 
«t  law.  [Waabington  etc.  R7.  Co.  t.  Coeur  irAlane  Rj.  aba.  Co., 
S80.) 

t.  RuLBOAo  CoKFORATioH — NisLiaEncB — Sebvabts — FEixow-sxBTurrs. 
A  Tailroad  corporation  is  liabU  for  damages  to  empIoj'eeB  injured 
through  the  negligence  of  their  agents  or  servants  who  are  in- 
Teated  with  a  controlling  or  superior  duty  in  the  mnnagement  of 
the  busineae  of  the  corporation.  (Palmer  v.  Utah  A  Northern  I^. 
Co.,   316.) 

4.  Uastkb  aits  SiBvun — Ktru  or  Ducaoea. — Where  a  flreman  upon 
a  locomotive  engine  in  discharge  of  his  dutjr,  with  full  knowledge 
of  the  nature  and  extent  of  the  dangers  of  the  service  he  ie  en- 
gaged In,  or  has  the  means  of  bring  informed  of  such  facts  and 
conditions  by  the  exercise  of  ordinary  care,  voluntarilj'  aeaumes 
iuch  risks,  and  is  thereby  Injured,  and  the  employees  are  guilty 
of  no  laches  or  misconduct  unknown  to  the  servant,  .or  which  with 
ordinary  care  he  might  have  known,  he  cannot  recover  for  such 
injury.     (Drake  t.  Union  Pacific  Ry.  Co.,  4BT.) 

6.  Mabteb  ard  Sebtaht — Bibes. — The  traveling  auditor  of  a  railroad 

company,  whose  dnties  are  to  travel  on  the  company's  cars 
from  stations  on  its  roads  and  audit  accounts,  is  a  servant  of  the 
eompxny'B,  and  asBumes  the  ordinary  risks  ineident  to  the  em- 
ployment.  (Minty  ▼.  Union  Pac.  Ry.  Co.,  471.) 
0.  Sake — Accidbnt — pBESTTuraoir. — ^Where  such  eervant  is  injured  in 
an  accident  resulting  In  the  derailment  of  the  car  on  which  he 
is  riding,  it  will  be  presumed,  until  the  contrary  is  shown,  that 
the  company  was  not  in  fault  in  providing  suitable  instrumental- 
ities for  the  business,  and  had  no  notice  of  any  defis;t  or  other 
causes  of  the  accident.     (Minty  v.  Union  Pac.  Ry.  Co.,  471.) 

7.  What  Parti  Ihjuiucd  must  Show. — Before  the  servant  can  re- 

cover, he  must  show  that  the  injury  did  not  arise  from  a  defect 
ohriouB  to  himself,  or  which,  by  the  exercise  of  ordinary  care,  be 
might  have  known.      (Minty  v.  Union  Pac.  Ry.  Co.,  471.) 

$,  WjTtnn  or  BcsincBS. — He  must  show  it  was  not  from  hazard  in- 
cident to  the  business.     (Hinty  v.  Union  Pac  Ry.  Co.,  471.) 

ft,  Chabqbs  to  the  Jukt. — Where  the  judge  charged  the  jury  that,  it 
the  car  was  overturned  by  reason  of  any  defect  in  said  car,  or 
of  the  track  on  which  it  was  running,  this  is  in  itself  presump- 
tive evidence  of  neglect  on  the  part  of  the  defendant,  and  the 
burden  is  then  on  the  defendant  to  show  that  there  has  been  no 
negligence  whatever,  held,  that  as  between  moater  and  servants 
Buch  presumption  of  negligence  does  not  so  arise,  and  the  charge 
was  erroneous.  (Minty  v.  Union  Pac.  £y.  Co.,  471.) 
Idaho,  Vol.  2 — 62 


BAILBOAD8  (Contlnnwl). 

10.  Samx. — The  oourt  Kl«o  clurged,  wbila  the  burden  of  proof  U  on  th« 
plaintiff  to  ahow  negligence  of  the  defendant,  jet  it  is  aufficient 
for  that  purpose,  prima  faoie,  if  he  show  he  luSered  injuty  with- 
out his  fault,  while  lawfully  traTcling  in  the  car  of  the  defendant, 
and  that  the  canM  of  that  injury  wai  probably  the  negligence  of 
the  defendant,  held,  to  be  error,  and  that  whether  it  ia  so  or 
sot  ia  in  the  knowledge  of  the  defendant,  and  the  defendant  muat 
then  abow  what  the  real  cftuae  of  the  injury  wa^  and  if  the 
defendant  docs  not  ehooea  to  give  the  explanation,  the  Jury  will 
be  authoriced  to  find  that  the  real  caute  of  injury  waa  the  negli- 
gence of  the  defendant  in  tbe  particular  case  specified  in  the  com- 
plaint, held,  that  this  was  flrrcM*.     <Minty  t.  Union  Paa  I^.  Co, 

IL  BKapoHsmuTT  cm  Raiuoad — CAimar  Atoid. — A  railroad  eompaq 
oannot  avoid  tbe  roepo nubility  of  opeiating  iti  road  by  allowing 
others  to  have  the  control  and  management  of  its  roadbed  or 
traini  without  tbe  consent  of  the  power  whence  it  derives  Ita 
franchisee.  (Palmer  y.  Utah  A  Nortbmi  Ry.  Co,  382.) 
Bee   Taxation,    3. 

B&ILWAT  LAND  QRANT& 
See  Public  Landa,  4,  S. 

BEAL  E8TATS  BROEEB. 
Bee  Brokers. 

BSASONABLE  DOUBT. 
See   Criminal    Law,   4. 

BEGEIVBBS. 

I.  Rbceiveb. — A  receiver  cannot  be  sued  without  Arat  obtaining  the  per- 
mission of  the  court  which  appointed  him.  (Martin  v.  Atchison, 
624.) 

8,  JuDGiCEJiT  CBHirron — Recuvkb. — A  judgment  creditor  ia  without 
an  adequate  legal  remedy  when  the  title  of  the  defendant's 
property  is  clouded  by  a  fraudulent  asEignmcot  thereof  and  by 
another  judgment  which,  though  fraudulent,  is  held  a  prior  lien, 
and  when  such  property  Ib  in  the  haada  of  a  receiver  to  be  sold 
for  tbe  benefit  of  audi  fraudulent  jadgnunL  (Martin  r.  Atdilson, 
624.) 


REFEEEE'S  FINDINaS. 

I.  nBsnras  <m  I^ebei — ^Esbos— AmuuTirc  Bsowiiro.— Tha  [mt^ 
alltging  error  in  the  findings  of  a  referee  must  make  It  affirm- 
atiTdj   appe»r.      (Uontandon    r.    Walker,    105.) 

8,  Saio — PxEsmcpnoiT  or  CouBCrnnsB  or  Famtima. — Wlier«  appel- 
lant fails  to  ebow,  atBnnatiTelr,  errar  In  tlw  flndinga  of  a  refore*^ 
the  oorrectneia  of  audi  flndinga  are  presumed,  and  judgmoit  ther^ 
on  will  be  affirmed.     (Montaodoa  t,  Walker,  106.) 

REFORMATION  OF  IN8TRUUENT& 
1,  BxroBKATioir  or  IirsTBCifEirr  Sdkd  ox. — A  bond  payable  to  tbt 
people  of  the  United  States  will  not  surtain  a  judgment  in  favor 
of  the  people  of  the  United  States  of  the  territory  of  Idaho.  B» 
fore  such  judgment  can  be  allowed,  the  instrnment  must  be  re- 
formed. (United  Statee  cs  rel.  HeDonald  ▼.  Shoap,  493.) 
B.  RxrOKUATioir  or  Contract. — To  autboriee  the  reformation  of  a  writ- 
ten contract  on  tbe  ground  of  mistake,  tbe  erldenee  moet  leave  no 
reasonable  doubt  in  the  mind  of  the  court  as  to  the  mistake.  Tho 
mistake  must  be  mutual,  and  it  must  appear  that  both  have  d<ma 
what  neither  intended.     (Eouser  t.  Anstln,  804.) 

REPLEVIN. 

1.  Ouu  un>  Deuvbbt— FntDiiras. — In  an  action  of  claim  and  delivorj 
a  general  verdict,  finding  for  or  against  either  party  is  sufficient 
to  enable  the  court  to  enter  judgment  thereon  for  the  return  of 
the  property  when  euch  return  ie  the  appropriate  remedy.  In  such 
actions,  where  several  articles  are  sought  to  be  recovered,  if  either 
party  desires  a  finding  of  value  of  each  article,  they  should  request 
that  such  findings  be  made,  or  he  cannot  take  advantage  of  their 
failure  to  do  so.     [Johiteon  t.  Fraser,  404.) 

E.  JuMUKirr — Claiu  ami*  Dklitebt. — Tbe  judgment  <rf  the  court  In  xn 
action  of  claim  and  delivery,  where  verdict  is  ^ren  for  defend- 
ant, should  be  in  the  alternative  for  the  return  of  the  property, 
or  its  value  If  a  return  cannot  be  had.  Where  such  return  is 
the  appropriate  remedy,  tbe  verdict  need  not  be  in  the  alter- 
native.    (Johnson  V.  Fraser,  404.) 

8.  Tnriava  ab  to  Rbtusn  or  Fbopebtt. — In  such  cases,  if  either  party 
desire  a  finding  for  a  return  of  the  property,  he  should  request 
■uch  finding.  If  he  fail  to  do  so  he  cannot  take  advantage  of 
failure  to  do  so.     (Johnson  v.  Fraser,  404.) 

4.  VraniOT— EvmBKCB.— The  verdict  of  a  jury  aigsinat  defendants  In  an 
action  for  the  recovery  of  personal  property  is  conclusive  on  appeal 
to  the  supreme  court  of  the  question  of  ownership,  and  also  upon 
all  the  allegations  in  the  complaint  material  to  recovery  In  the 
action,  if  there  la  any  evidence  to  sustain  the  verdict  (Lufkins 
v.  Collins,  266.) 
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BEPLEVIN  (CoBtinned). 

i.  FoKSOLOBUBK  or  Chattkl  MosraAHi — SkooRti  AoTtOir  flOB  CuiH  aud 
DeuTEBT  pEiniiHB. — Wbere  an  kctioa  to  foreoloie  a  chattel  mort- 
gage baa  been  commenced,  and  Is  pmding,  a  Mcond  Action  for 
claim  and  delivery  by  ume  plaintiffs  oamiot  be  maintained.  Held, 
■neb  an  action  rigbtfnll;  rttimlind  at  plaintiff**  ooata.  (Ced^- 
holm  ▼,  Loofborrow,  101.) 

6.  Claim  and  Delitbbt— Dak aobs  fob  Um  ar—tSxAtrnKK  (ur  Damages. 
Ib  an  action  of  claim  and  delivery,  where  the  proper^  aought  to 
b«  reoorered  ia  valnable  for  use  aside  from  lt«  intrinsic  value, 
and  the  prevailing  party  claimed  damages  tor  the  losa  of  ita  lue 
In  hia  pleading*,  the  measure  of  damagei  Is  tbe  value  thereof  and 
the  reasonable  volne  of  ita  uaa  during  ita  detention.  In  deter- 
mining valne  of  its  use,  the  taxea  which  the  prerailiBg  par^ 
would  have  paid  had  be  retained  poBMSsion  thereof  and  the  naoal 
tad  ordinary  risk  incident  to  the  pOHseaaion  thereof  ihould  b«  oon- 
sidaied.    (Safaree  t.  &nitb,  3£9.) 

REPUTATION. 
Bee  Criminal  Law,  fl. 


See  Evidenoe,  8. 
RESULTma  TRU8T& 


BIQHT    OF   WAT. 
See  Railroads,   1,  2. 


EIPA^AK  RIGHTS. 
See  Waters  and  WatercourMt. 


SALARY  AND  FBEa 
Bee  Judges;  Ofieeia. 


SALES. 
Baxi  of  CKATTELa — Dkuvebt — Tbibd  Pabtieb. — When  propcrtj 
sold  in  good  faith  is  at  the  time  in  the  care  and  custody  of  tha 
third  person,  notice  to  said  person  of  the  s^d  sale  Ii  suffitdent 
to  constitute  a  delivery  as  to  subsequent  purchaser*  or  attach- 
ing creditors.      (Lufkins  v,  Collins,  150.) 


SELF-DEFENSE. 


SENTENCE. 
8m  Appeal  and  Error,  87. 

SERVICE   OF   PAPERS. 
See  Appeal  and  Error,  41-4tt> 

SETOFF  AND  COUNTERCLAIM. 

1,  CoDiTTEBCLAiii — PixADiHS. — A  Counterclaim  alleging  a  debt  due  dft* 
fendant  and  a  former  partner,  or  a  stranger  to  the  suit,  held,  Un 
be  bad,  and  a  demurrer  thereto  properly  euitained.  (McQuire  r. 
LMDb,  378.) 

&  Samb. — A  oounterclaim  whlah  falls  to  allege  that  the-dtAit  cxiated  at 
the  commencement  of  the  action,  but  alleges  that  it  ie  now  due, 
held,  to  be  bad  and  a  demurrer  thereto  properly  BUHtained.  (Uc- 
auire  V.  Lamb,  378.) 

SHERIFFS  AND  CONSTABLES. 

1.  SaEBin'. — ^Where  a  sheriff  levies  an  personal  property  under 
attachment,  and  while  holding  under  such  levy  received  a  second 
attachment  and  levies  on  the  same  property  under  the  second 
attachment,  and  afterward,  but  before  sale  on  either,  a  third 
person  claiming  the  property,  the  second  attaching  creditor  io- 
demniflea  the  sheriff  against  loss  under  the  second  attachment, 
and  the  sheriff  sells  under  ^^cution  in  the  first  attachment 
suit  and  pays  all  proceeds  to  the  first  attaching  creditor,  the 
elaimant  of  the  ^roptrtj  having  recovered  of  the  sheriff  the  value 
of  the  property  sold,  held,  (1)  that  the  sheriff  cannot  recover 
on  the  indemnifying  bond  of  the  sectmd  attaching  creditor;  (2) 
the  complaint  not  claiming  nor  the  proof  showing  that  after  the 
levy  the  sheriff  did  any  act  under  the  second  attachment,  the 
attaching  creditor  is  not  liable;  (3)  In  such  ease  when  the  plain- 
tiff has  rested  it  Is  not  error  for  the  court  to  instruct  the  jury 
lo  find  (or  the  defendant;  (4)  in  such  case,  also,  tho  effect  of 
an  indemnifying  bond  must  be  determined  by  its  own  conditions. 
(Fury  V.  White,  Bfl2.) 

S.  Suit  Agaikbt  Cohbtabli — ExECunon  Pbofeb  EnsBncB. — Whera 
constable  was  sued  for  value  of  goods  seized,  held,  execution 
proper  evidence  in  his  defense,  and  error  in  court  to  exclude  th» 
■anw.     (Pecotta  t.  Oliver,  2C1.) 


BPEINOS. 
8m  W&tera  and  WatercoorMti,  L 

OTABE  DECISia 
Sea  Court*,  4. 

STATUTE  OF  FRAUDS. 
Bee  Fnude,  SUtut«  of. 

STATUTE  OF  LIMITATIONS. 
Bee  Limitation  o(   Actioiu. 

STATUTES. 

1,  PiasAflK  QW  Act — Appbotai.  bt  Govbrkob — Statutobt  Constkdo 

noK. — The  wotds  "paiaage  of  the  act"  in  «  statute  neuu  it* 
approval,  or  the  time  when  the  act  takes  effect.  (Schneider  ▼. 
Ilueac7,  8.) 

2.  pBAcncE — StUJE  of  Comhou  Latt  Reversed.— Section  3  of  our  Cod4 

of   Ciril   Procedure   revcrseB   the   rule   of   the   common   law  that 
fltatutee  in  derogation  of  the  common  taw  must  be  etrictl;  con- 
strued.    Under  our  code  such  statutes  are  to  be  liberallj  coustruad 
with   a   view  to   promote   justice.      (Daiby   v,   Heagertj,   ZB2.) 
Bee  Constitutional  Law;    Mandammfc 

STIPULATIONS, 
See  Attorney  and  Client, 

STREETS, 
See  Municipal  CorporaUons. 

SUBSCRIPTIONS. 
GBAxniTons  Subscbiptior — Mebi  Otfer— Nudum  pAcrnu. — A  gratui- 
tous subscription  with  onl;  one  signer  is  but  an  offer,  which  tmtti 
accepted  by  the  promisee  in  express  terms  or  by  a  performance  of 
the  conditions  stipulated  therein  is  but  a  nwlufn  pootwai,  and 
cannot  be  eoiorced  against  the  will  of  the  aubHilber  bf  *nit  st 
law.     (Broadbent  v.  Johnson,   326.) 

SUBSTITUTION. 
Sea   Partiea. 

SUFFRAGE. 
Sea  Blectiona. 


BUMM0K8. 
See   Process. 

SUEETYSHIP. 
8m  Principal  and  Surety. 

TAXATIOK 

1.  Taxes — Tai  I«vt. — Taxes  cannot  be  levied  except  in  the  manner  uid 
for  the  purposes  designated  by  law,     (Bhoup  v,  Willis,  120.) 

S.  Statutobt  Constbuctioit. — Btatutes  authorizing  the  levy  of  special 
taxes  should  not  be  ao  construed  as  to  extend  their  mcnning  beyond 
the  clear  import  of  the  words  ueed.     (Shoup  v.  Willis,  120.) 

S.  Bailboao  Pbofebtt  Located  off  Riaer  or  Wat — Assessed  bX 
Whom. — Where  machine  and  repair  shops  are  situated  upon  lands 
other  than  the  ri^ht  of  way,  but  are  connected  with  the  main  line  of 
the  railroad  by  sidetraclc,  held,  that  under  section  1463  of  the 
Kevised  Statutes  they  should  be  assessed  by  the  local  assessor, 
rather  than  by  the  territorial  board  of  equalisation.  (Or^[On 
Short  Line  Ry.  Co.  t.  Yeates,  397.) 

4.  iHDiAn  Resebtatioit  —  Asbessubkt  k)b  Taxation. — The  Fort  Hall 

Indian  reservation  being  a  part  of,  and  included  within,  Idaho 
territory  and  Oneida  county,  the  property  of  the  Utah  and  North- 
ern Railway  Company  situated  tbereon  is  subject  to  taxation  for 
territorial  and  county  purposes.  (Utah  etc  Ry.  Co.  t.  Fish«r, 
63.) 

5.  Recovebinq  Back  Iixboai.  Tax, — Taxes  illegally  assessed  and  paid 

may  always  be  recovered,  if  the  collector  understands  from  the 
payor  that  the  taxes  are  regarded  as  ill^ial  and  that  euit  will 
be  iiutituted  to  recover  them.  (Bhoup  v.  Willis,  120.) 
4.  PLXADtira — SumcizitT  CoimjOHT. — The  complaint  in  a  suit  to  le- 
oover  back  an  illegal  tax  paid  which  avers  that  the  same  was 
paid  after  notice  in  writing  to  the  assessor — the  defendant — that 
the  tax  was  illegal  and  suit  would  be  commenced  against  him  to 
noover  the  same,  is  sufficient      (Bhoup  r.  Willis,  180.) 

TRANSCRIPTS. 

SuLEB  OF  CoDBT — Time  to  Fni  Tbarbcbdt. — A  transcript  filed   on 

Friday  preceding  Monday,  the  first  day  of  the  term  of  this  court, 

is  In  time  under  the  rnlea  of  the  court.     (Sebree  v.  Smith,  367.) 

See  Appeal  and  Error. 

TRIAL, 
t.  pKAoncz — SncoiAL   FimniiaB — Vbbdiot. — Where  there  Is  an  luoon- 
tLrtency  between  the  special  flndinge  and  the  general  verdict  of 
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TRIAL  (CoDtinued). 

>   jury'    ^^*    special    flntUnga    Mntrol   the   Judgment.      (Bradbury, 
T.  Idaho  et«.  Land  Imp.  Co.,  239.) 

£.  Spbciai.  Verdict  or  A  JuKX. — It  U  the  prorlnoe  of  the  conrt  to  detw 
mine  as  Ui  what  particular  facta  the  jury  Bbsll  And  epeeUUj,  and 
neither  party  has  the  risht  to  dictate  the  t«noa  of  mej  partieuUr 
queBtian  which  the  court  may  deem  proper  to  submit  to  the  jarj. 
(LufkiDs  T.  Co11in«,  SH.), 

S.  Sdbmibhioii  of  Spkcul  Jaavja  to  Jdbt. — Becdoit  U9T  of  the  B*- 
Tised  Statutes  leavee  it  optional  with  the  jury  in  certain  desig- 
nated cases  to  And  a  general  or  spedal  verdict.  Where  the  iBanes 
are  numerous,  and  their  nature  such  as  likely  to  confuse  a  jury, 
the  court  should  insist  on  a  special  verdict,  and  should  formolat* 
issues  into  separate,  distinct  propositions,  in  logical,  concise  ques- 
tions, and  if  it  is  not  done  the  appellate  court  is  warranted  in 
holding  it  cause  for  rerersal.     (Burke  ▼.  UeDonald,  070.) 

A.'  Tebdict. — The  retdict  of  the  jury  may  be  oorrected  in  a  matter  of 
form  by  the  order  of  th#  court,  in  the  presence  of  the  jury,  be- 
fore they  are  discharged,  the  jnrjr  assenting  thereto.  (People  t. 
Biles,  114.). 

Bee  Findings;  Instructions;  JU17;  New  Trial;  NonsniL 

TROVIX  AKD  CONVERSION. 

WsonorDL  Cohtibbiom — Vavabmb — Judomkht  bt  Detavlt. — In  an 
action  for  the  wrongful  sale  of  personal  property,  and  the  wrong- 
ful conversion  of  the  proceeds  thereof,  it  is  error  for  the  clerk  to 
enter  a  final  judgment,  as  upon  default,  but  the  plaintiff  in  such 
case  should  go  into  court  and  prove  hia  damages.  (Parka  v. 
Wardner,  28S.) 

TRUSTS. 

Bkbulthto  Tbdbt — Whxh  Rjibed. — A  resulUng  trust  is  rsJsed  011I7 
when  there  is  fraud  in  the  acquisition  of  title,  or  where  the  money 
of  one  is  used  to  pay  for  real  property,  the  title  to  which  is  taken 
in  the  name  of  another  at  the  time  said  title  is  taken,  and  neither 
a  promise  to  pay  nor  after-payment  will  give  riM  to  snek  a  trast. 
(Motherwell  v.  Taylor,  2M.) 

ULTRA  VIRES. 
Bee  Oorporationa. 

L-SURY, 
Tmt  Jjoci — QuKsnon  of  Usubt. — The  question  aa  to  wbether  a  note 
which  is  made  and  delivered  in  Utah  is  usurious  or  not   ia  to  b« 
deoided  by  the  laws  of  UUh.     (Winters  v.  Swift,  61.), 


VENDOR  AND  VENDEE. 
Vesbai.  TRA]«srER8 — Chakge  or  PossEaBioN.^Verbal  traiufen.  It  f(d- 
lowed  l>7  change  of  posaeaaion,  are  valid  u  transferring  cUlmMit'a 
inters^     (Lockhart  t.  Balliiu,  HO.) 

VERDICT. 
Bw  Findioga;  IrltiL 

VERIFICATION. 
See  Pleading  uid  Frutioa, 

VOLUNTARY  ASSIGNMENTS. 
Bee  Insolvant^. 

VOTEEJS. 
Bee  Elections 

WATERS  AND  WATERC0UB8BB. 

1.  Spmaa — Bouxoxs  cv  Sufplt. — RighU  cannot  b«  scqnlred  to  ths 
watera  of  springs  situate  along  the  channel  of  a  stream,  and  which 
constitute  its  direct  source  of  supply,  by  entering  upon,  cleaning 
out  and  thereby  increasing  the  water  supply,  as  against  prior  ap- 
propriatora  in  good  faith,  of  the  whole  of  the  waters  of  the  stream. 
(Ualad  Valley  Irr.  Co.  v.  Campbell,  411.) 

8.  QuEBT. — Whbtheb  Onk  OAS  bring  water  from  another  independent 
source  into  a  natural  stream,  whose  waters  have  been  appropriated, 
and  use  the  channel  of  such  stream  to  conduct  the  water  thua 
brought  into  another  point,  to  be  there  diverted  and  used,  Bng- 
gested,  but  not  decided.      (Malad  Valley  Irr.  Co.  v.  Campbell,  411.) 

S.  PBKtt  Appbopuatioh  or  Wateb. — Prior  appropriation  of  all  tks 
waters  of  a  stream  applied  to  a  useful  purpose  gives  the  better 
right  to  the  tributaries  and  all  the  direct  and  immediate  sources 
of  supply  of  the  stream,  and  when  this  right  once  vests  it  must 
be  protected  and  upheld.  (Halad  Valley  Irr.  Co.  v.  Campbell, 
411.) 

4.  Pbiob  ApPBOTRiATion  or  Waixb — Ripabiaii  RraHTS — Bux  ok  W^na 

BT  Afpsopbiatob. — Under  the  law  of  tba  territory  and  of  Con- 
gress, it  has  become  tbe  settled  law  that  the  prior  appi^ipriator 
of  water  has  the  bettw  title  thereto.     (Drake  t.  Earhart,  ISO.) 

5.  BxPABiAH  Rights. — A  riparian  proprietor  whosa  claim  to  the  nst 

of  water  of  a  stream  flowing  through  bia  land  not  based  upon 
Appropriation  under  the  territorial  laws  is  inferior  to  that  of 
•  prior  appropriator.     (Dreka  y.  Earharii,  ^t")-). 


WATEBS  AND  WATEECOUBSEa  (Continued). 

9.  Sale  or  Water  bi  F&ior  Appbofbiatob. — Watar  l^ally  appropriated 
maf  be  sold  bj  the  owner  for  other  useful  purposes  when  it  ap- 
pear* no  more  was  appropriated  than  the  owner  could  pat  to  B 
beaeficiftl  use.      (Drake  t.   Earhart,  7S0.) 

7.  iBKigATiHa  DtTCH — Tehahtb  ni  Cokhob — Coktraot — IteacwaKm— 
Damadbb — Pabt  PEBFOBiiANCB. — Where  four  persons  owned  in 
eommon  a  water  ditch,  and  while  in  joint  poueeBion  and  use  of 
the  waterB  thereof  aafd  tenant*  in  common  entered  into  an  egreo- 
ment  iu  writing  with  A,,  agreeing  that  if  A.  would  do  certain 
work  in  enlarging  and  improving  the  ditch,  that  he  should  have 
an  Interest  therein,  and  right  to  use  water  therefrom.  A.  en- 
tered upon  the  performance  of  his  contract,  and  did  work  upon 
the  ditch,  to  the  Talue  of  fifty  dollarB,  and  began  to  use  water 
from  the  ditch,  and  was  proceeding  to  complete  bis  contract 
when  he  was  stopped  bj  the  owners,  including  the  persons  with 
whom  he  had  contracted,  and  who  declared  the  contract  rescinded, 
wherebj  A.  was  prevented  by  them  from  the  completion  of  his 
work.  No  reason  was  assigned  for  the  attempt  to  rescind,  and  no 
offer  to  pay  for  the  woric  done.  A-  insisted  upon  his  contract 
and  right  to  use  the  water  under  it,  and  continued  to  use  the 
water  from  the  ditch.  Tliereupon  the  owners,  including  the  con- 
tracting persons,  brought  a  joint  action  in  trespass  against  A. 
for  wrongful  use  of  the  water  from  the  time  he  entered.  Held, 
(1)  that  the  defendant's  act*  did  not  constitute  trespass,  and 
that  the  plaintiffs  cannot  recover;  (2)  that  a  party  to  a  valid 
contract,  in  the  absence  of  fraud  or  other  special  reason,  cannot 
rescind  at  pleasure;  (3)  that  where  there  has  been  part  per* 
formance,  a  party  cannot  rescind  and  still  retain  the  benefits  r<f 
eeived  under  the  agreement.     (Bowman  t.  Ayers,  466.) 

t.  iBRiaATioN — Otebflow  or  Water  waou  Ditch— Ikjubt  to  Anjounire 
Lakd — LiABiUTT. — A  person  owning  a  ditch  from  which  water 
escapes  upon  the  premises  of  the  adjoining  owner,  allowing  aneh 
water  to  continue  to  escape  from  his  ditch  after  notice,  without 
any  effort  to  prevent  the  same,  cannot  escape  the  liability  for 
damages  done  thereby  on  the  ground  that  the  adjoining  land 
owner  might,  at  a  slight  expense,  have  prevented  any  damage  by 
digging  a  ditch  on  his  land  that  would  have  conducted  said 
water  oB  U*  premisea.     (UcCar^  v.  Boiae  City  eta.  Co.,  24Jt.) 

WITNESSES. 
1.  BviDEMoB.^The  prorision  of  our  Code  of  Civil  Procedure,  section  997, 
Ihut  "Ihe  credibility  of  witnesses  may  be  drawn  in  question  by 
evidence  affecting  their  character  for  truth,  honesty  and  intc^l?. 
Is  simply  declaratory  of  the  common  law,  and  establishes  no  new 
rule  for  the  impeachment  of  wttneases."     (People  v.  Bamee,  181.) 


IWDBX.  827 

WITNESSES  (Continued). 

2.  InsTBDcnoH— WiTHBBSES.^Aii  Inatruetion  aa  to  th«  credit  that 
should  be  given  to  a  witaess,  aad  one  that  the  saine  weight  ahonld 
be  given  to  the  teatimony,  of  defendant  when  eorroborated,  as  to 
that  of  any  otiier  witness,  invades  the  province  of  the  jury  and  la 
properly  refused.     (People  r.  Fiersoa,  78.}, 

Z.  EviDEHCE. — Where  a  |>ers<Hi  la  proved  to  have  caused  a  witnoaa  ta 
have  abaeuted  himaelf  from  the  trial,  the  preeuinption  arises 
that  the  evidence  of  the  witneaa,  it  given,  would  be  againat  hia 
interest.      (Houaer   v.   Austin,   2M.) 

4>  StJU  OF  Evidence. — Tt  ia  a  general  rule  that  the  defendant  ahonU 
Dot  open  the  defense  by  cross-azamination  of  plBintiS*B  witnessM, 
but  the  application  of  this  rule  must  rest  lariiely  in  the  »ni>nd 
discretion  of  the  trial  court.  (Hopkina  r.  Utah  Northern  By.  Co^ 
SOO.) 
6,  Attornets  as  Witnessbs  fob  Cmktt. — -Attomeya  should  offer  thema 
■elves  as  witnesses  for  their  clients  only  in  MM  of  extreme  neeea- 
■ity.    (Bebree  r.  Smith,  359.) 

Bee  Criminal  Law,  K. 

WBTT  OF  ERROR. 
Sea  Appeal  and  Error,  4;  Blectioni,  7< 
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